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REPORT. 


TO  THE  LEGISLATURE  OF  THE  STATE  OF  NEW-YORK. 

Ths  Commission£Rs  on  P&acticb  and  Pleadings  have  the  honor 
to  submit  herewith,  their  complete  Report  of  a  Code  of  Civil  Pro- 


Tbis  Cede  is  intended  to  embody  the  whole  law  of  the  state,  con- 
cerning judicial  remedies  in  civil  cases,  and  to  supersede  the  third 
part  of  the  Revised  Statutes,  a  portion  of  the  first  and  second,  a  large 
number  of  subsequent  statutes,  and  all  of  the  common  law,  on  the 
fnibject  of  civil  remedies. 

Having  entered  upon  the  duties  of  their  commission,  with  an  earnest 
conviction  that  the  time  had  arrived,  when  great  changes  in  ju- 
dicial procedure  ought  to  be  made ;  charged  by  the  constitution 
and  the  statute,  under  which  they  were  appointed,  with  an  entire 
revision  of  the  existing  system  ;  and  specially  enjoined  to  make 
changes  which  struck  at  its  foundation,  it  can  excite  no  surprise, 
that  the  reforms  they  have  proposed  are  comprehensive  and  funda- 
mental. In  bringing  their  labors  to  a  conclusion,  it  is  their  highest 
hope,  that  the  favorable  opinions  which  have  encouraged  them  so 
fur,  may  not  be  forfeited  upon  maturer  experience. 

It  was  a  question  with  the  commissioners  of  some  embarrassment, 
how  far  it  was  wise  to  go  into  details.  There  were  two  opposite  dif- 
ficulties to  be  avoided  ;  on  one  hand  was  the  danger,  by  provisions  too 
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general,  of  leaymg  a  wide  space  for  judicial  discretioQ  \  oo  tbe 
other,  equal  danger,  by  going  into  minute  details,  .of  malfing 
the  practice  inflexible  and  intricate,  increasing  the  risks  of  nus- 
chance,  and  leaving  unprovided  for  whatever  particulars  were  un- 
forseen.  Whether  they  have  succeeded  in  finding,  what  they  desired, 
a  middle  path  between  a  judicial  discretion,  too  wide  for  safety  on  the 
one  hand,  and  too  narrow  for  convenience  ou  the  other,  can  only  be 
known  by  the  result. 

It  is  imposable,  witlun  tW  compass  o^  this  communication,  to  give 
my  other  than  the  most  genera!  account  »f  the  Code,  as  it  is  6ow 
presented.  It  is  divided  into  four  patts.  The  first  relates  to  th^ 
courts  of  justice,  their  organization  and  jurisdiction,  and  the  func* 
tions  and  duties  of  all  judicial  and  ministerial  officers,  connected 
irith  them.  The  second  einbracies  the  subject  of  citil  actions, 
with  all  their  incidents  ;  the  third  relates  to  special  proceedings ;  and 
the  fourth  to  evidence. 


The  essential  features  of  the  original  code  remain  of  cowse 
changed  by  the  present  report.  Every  day's  experience  adds  new 
testimony  to  the  soundness  of  its  theory,  and  to  the  beneficial  effect* 
of  its  reduction  to  practice.  The  system  which  it  traced  out,  and 
which  is  now  fflled  up,  will,  it  is  hoped  and  believed,  remain  the  set- 
tled policy  of  the  state,  for  it  is  founded  upon  just  and  immutable 
principles. 

In  completing  the  system,  and  adapting  to  each  other  the  porta 
already  enacted  and  those  which  are  now  for  tiie  first  time  'submitted^ 
changes  of  minor  details  were  of  course  necessary  ;  the  addi- 
tion of  new  provisions  affected  to  some  degree  the  {previous  ones  ^ 
and  the  frequent  references  to  the  old  law,  which  the  existing 
code  contains,  are  in  tine  present  report  generally  omitted  aa 
unnecessary,  because  it  is  proposed  that  the  dd  shall  be  su^* 
perseded.    With  these  exceptions,  and   a  few   other   cfhanges  ifli 


detaHsy  ivbiclx  e3q>erieace  has  shown  to  be  desirable^  such  as  a  moiUr 
fication  of  the  reply  in  pleadings  and  a  reduction  of  costs  in  QertaiO' 
cases,  the  present  complete  report  will  be  found  not  to  depart,  in  any 
^Sffftti^il  reqpect,  Arom  that  which  was  enacted  as  a  part  of  the  system. 

Tbe  purpose  of  tl^  coi^itiitic^  prc^wiw  aif d  of  tk*  statute  Wr 
der  which  tins  code  is  prfstp»|ed«^«a«.to  loake  ^pi  prQceedM^gp^imm 
intelligible,  move  certain,  nuMse  speedy,  and  leas  evfensvre.  Hereto^ 
Coffe  the  records  of  the  oourts,  have  been,  sealed  hooks  to  tiie  masa 
of  Jlie  people.  Though  concerned  in  them  as  attitars,.aiid  pairticipatiB§ 
in  them  as  jurors,  they  were  repulsed  by  strange  forms,  and  techoiGal 
language.  If  the  law  could  have  been  admi|B«stered  with  absolute 
certainty,  without  dday ,  ^d  withoujfc  e^cpense,  yet  if  it  had  been  uniih 
telligible  to  them,  it  would  not  have  been  satisfactory.  In  a  country 
where  the  people  are  sovereign,  where  they  elect  all  officers,  eren  the 
judges  themselves,  where  education  is  nearly  universal,  it  was  not  long 
possible,  to  keep  the  practice  of  the  courts  enveloped  ki  mystery. 

The  Commissioners  have  never  I^st  agbt  pf  these  consideraitiQim. 
In  aiming  at  directness  and  efficiency,  they  hay«  aimed  also  at  dif^ 
fusing  a  knowledge  of  legal  procefsdings ;  and  there  is,  they  trust 
nothing  in  this  code,  which  any  person  of  ord'mary  intelligence  anfl 
education  cannot  understand.  And  although  the  law  of  rights  is  a 
vast  science,  the  accumulation  of  numerous  countries  and  ages, 
which  it  requires  study  and  patience  to  comprehend,  yet  it  is  believed| 
that  the  practice  of  the  courts  is  here  set  forth  in  such  a  manner, 
that  no  person  need  have  occasion  to  witness  a  legal  proceeding, 
read  a  pleading,  or  render  a  verdict,  the  meaning  of  which,  he  does 
not  comprehendi 

«  That  the  expense  of  legal  proceedings  has  been  greatly  diminished 
by  the  existing  code,  is  generally  admitted ;  it  will  be  diminished  still 
more  by  the  present.  That  certainty  is  promoted  by  the  abolition 
tf  needless  distinctions,  the  disuse  of  technical  forms,  and  a  free  use 
of  the  power  of  amending  errors  and  defects,  and  despatch  by  fre» 
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quent  courts,  and  the  directness  and  simplicitj  of  fheir  operations^ 
should  seem  to  be  unquestionable. 

That  there  are  great  delays  in  some  of  the  districtSi  is  too  evidentf 
but  thej  arise  from  the  accumulation  of  business,  devolyed  upon  the 
new  courts  by  the  old  supreme  court  and  court  of  chancery,  and  also 
from  the  habits  of  business  in  some  of  these  courts.  If  the  old  ca- 
ses were  now  disposed  of,  the  Commissioners  are  persuaded,  that,  un- 
der proper  regulations  for  the  despatch  of  business,  no  court  need 
eyer  adjourn,  until  it  had  disposed  of  all  the  cases  upon  its  calendar. 
Indeed  it  ought  to  be  held  a  cardinal  rule,  that,  at  each  session  of  a 
court,  every  case  ready  for  its  action,  should  be  acted  upon  ;  and  if 
that  does  not  happen,  there  is  a  defect  somewhere,  which  requires 
the  immediate  interposition  of  the  government. 

Under  any  system,  from  which  the  trial  by  jury  is  inseparable, 
as  it  is  in  ours,  there  must  be  some  delay.  Juries  cannot  be  assem* 
bled  for  particular  cases  as  they  arise  ;  they  must  be  drawn  peri- 
odically, and  in  large  or  thinly  populated  counties,  at  considerable 
intervals.  So  much  the  more  reason  is  there,  that  when  the  court 
does  meet,  and  the  jury  are  called  togt  ther  from  different  parts  of 
the  county,  all  the  business  waiting  for  them  should  be  dispatched. 

The  Commis^oners  have  inserted  in  their  report,  for  the  purpose 
of  carrying  out  this  principle,  a  provision  requiring  the  judges  of 
the  supreme  court  in  any  district,  whenever  a  court  adjourns  leaving 
business  undone,  to  request  the  Governor  to  assign  other  judges  for  it, 
and  giving  power  to  him,  to  appoint  extraordinary  terms  and  circuits, 
as  well  as  to  assign  judges  to  hold  them.  Is  is  quite  certain,  that 
the  present  delays  in  certain  districts  ought  not  to  be  longer  endur- 
ed. Should  these  provisions,  for  any  cause,  fail  of  securing  the  end  in 
view,  after  the  lapse  of  a  suitable  time,  the  Commissioners  recom- 
mend, that  the  Legislature  appoint  a  committee  to  investigate  the 
cause  of  the  delays,  particularly  in  the  first  district. 
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Amang  other  provisions  of  the  code,  will  be  found  a  chapter  de- 
ngned  to  furnish  a  summary  remedy  in  a  certain  class  of  contractSi 
-where  the  defendant  has  liquidated  the  demand,  and  given  an  un- 
unconditional  promise  to  pay  it,  or  where  it  has  been  already  settled 
by  a  judgment  in  a  sister  state.  Thus  upon  a  bond,  promissory  note, 
bill  of  exchange,  or  judgment  of  another  state,  the  plaintiff  may  give 
notice,  with  lus  complaint,  of  applicatioi^  for  judgment  to  a  judge  out 
of  court,  at  any  time  not  less  than  forty-eight  hours  afterwards,  and 
if  a  sufficient  answer  be  not  then  made,  summary  judgment  must 
be  given,  and  even  if  an  answer  be  made,  the  plaintiff,  on  indemnifying 
the  defendant,  may  have  an  attachment  to  secure  his  debt.  So,  upon 
a  mortgage,  there  is  provided  a  summary  foreclosure,  without  action^ 
more  comprehensive  and  safe  than  the  present  proceeding  by  adver- 
tisement, and  at  small  expense.  Provisions  are  inserted,  for  the  pur- 
pose of  applying  a  remedy  to  the  abuses  in  assessments,  so  far  as 
can  be  done  by  the  action  of  the  courts.  There  are  also  chapters,  for 
the  discharge  of  insolvents  in  certain  cases,  and  for  a  compulsory 
cession  of  their  property,  for  the  payment  of  their  debts. 

By  means  of  the  courts  of  conciliation,  for  which,  in  accor- 
dance ¥dth  the  constitution,  provision  has  been  made,  many  of  the 
actions  now  brought  for  slander,  assault,  and  others  of  the  like  kind, 
maybe  avoided,  and  by  extending  the  mducements  to  a  compromise 
during  a  litigation,  actions  commenced  may  often  be  settled  before 
a  trial.  Thus  it  is  to  be  hoped,  there  will  be  fewer  cases,  requiring 
the  decision  of  the  courts,  and  not  more  than  they  can  readily  des- 
patch, as  fast  as  they  are  brought  before  them. 

Upon  the  subject  of  evidence,  the  change  of  the  name  of  the  writ 
of  habeas  carpus^  and  the  organization  and  functions  of  the  courts  of 
conciliation,  as  reported,  one  of  the  Commisaoners,  (Mr.  Graham), 
dissents :  a  dissent  which  his  colleagues  regret^  but  to  which  their 
views  of  their  duty  will  not  permit  them  to  yield. 
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If  tbe  tiitte  given  to  the  Conininioners,  for  Uie  oompkiion  of  tiieir 
work,  bad  permitted  it,  they  would  have  introduced  more  detailed 
proviflioDsfbr  oettain  prooeednigi  ia  mrogate^icouitSyaaiidwaald  alio 
have  piftparod  m  book  of  foms  to  acoompoiqf  iSat  code. 

The  Commisffloners  are  constrained  to  bespeak  beforehand  the  in- 
dulgence of  the  Legislature  and  the  People,  for  the  errors  and  imper* 
factions,  which  will  doubtless  be  discovered  in  their  work.  When 
it  b  considered,  that  the  two  codes  of  procedure,  dvil  and  criminal, 
cover  the  whole  ground  of  remedial  law,  and  are  intended  to  dispense 
with  all  previous  statute  and  common  law  in  that  department,  that 
they  together  constitute  an  entire  code  of  remedies,  the  complement 

of  the  code  of  rights,  and  designed  in  connection  with  it  to  unite^  as 
the  constitution  onitemplates^  in  ^^  a  written  and  systematic  code,  the 
whole  body  of  the  law  of  this  state,"  the  magnitude  and  difficulty  of 
the  work,  and  the  need  of  the  amplest  indulgence  towards  its  authors, 
will  be  admitted. 

In  laying  down  at  last  the  great  trust,  with  which  they  have  been 
clottied,  the  Commissioners  take  this  occasion,  to  make  their  most 
grateful  acknowledgments  to  the  People  of  the  state,  for  that  gen- 
erous confidence  and  support,  which  could  alone  have  sustained  them. 

All  wUch  is  re^ec^fully  submitted. 

ARPHAXED  LOOMIS, 
DAVID  GRAHAM, 
DAVID  DUDLEY  FIELD. 
jfAony,  Decemher  31, 1849. 
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AN  ACT 

To  Establish  a  Code  of  Civil  Frocedore.    § 

The  Peopte  of  the  State  of  New-York^  represented  in  Senate 
4Utd  Auanblpy  do  eniKi  tts/httotos: 

tRELIBim AEY  PROVISIONS. 


SacTioJf  1.  This  aet  te  be  knoWn  m  ike  eode  of  e&yil  i^Meednre,  of  the  SIkito  of 
New-York.     . 

2.  Dirislon  of  the  code,  into  fo«r  |>«rtt. 

3.  Rule  of  conitruction  of  this  code. 

4.  Code>  not  retroactiye^  unless  where  expressly  declared. 

5.  Judicial  remedies,  defined. 

6.  Division  of  Judicial  remedies,  into  actions  and  special  proceedings. 

7.  Definition  of  an  action. 

8.  Definition  of  a  special  proceeding. 

9.  Division  of  actions,  into  civil  and  criminal. 

10.  Civil  actions  arise  out  of  obligations  or  injuries.  ^ 

11.  Definition  of  an  obligation. 

12.  Definition  of  an  injury. 

13.  Definition  of  an  ii^urj  to  property. 

14.  Definition  of  an  injury  to  the  person. 

15.  Out  of  wliat  a  criminal  action  arises. 

16.  Definition  of  a  civil  action. 

17.  Definition  of  a  criminal  action. 

18.  Civil  and  criminal  remedies  not  merged  in  each  other. 
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Section  1.  This  act  shall  be  known  as  the  Code  of 
Civil  Procedure  of  the  State  of  New  York. 

§  2.  This  Code  is  divided  into  four  parts : 
The  first  relates  to  the  courts  of  justice : 
The  second  relates  to  civil  actions : 
The  third  relates  to  special  proceedings  of  a  civil  na- 
ture: 

The  fourth  relates  to  evidence. 

The  Commissioners  have  unanimously  agreed  upon  the  di- 
vision of  the  Code,  as  provided  in  this  sectioD,  except  as  to  the 
fourth  part,— that  relating  to  evidence. 

From  the  introduction  of  that  part,  Mr.  Graham  dissents. 

§  3.  'Aie  rule  of  the  common  law,  that  statutes  in 
derogation  thereof  are  to  be  strictly  construed,  has  no 
application  to  this  Code.     The  Code  establishes  the 

law  of  this  state,  respecting  the  subjects  to  which  it  re- 
lates ;  and  its  provisions,  and  all  proceedings  under  it, 
are  to  be  liberally  construed,  with  a  view  to  promote 
its  objects,  and  to  assist  the  parties  in  obtaining  jus- 
tice. 

The  rules  of  statutory  construction  present  one  of  the  widest 
fields  of  learning  known  to  the  lawyer.  While  it  is  a  general 
principle,  that  the  will  of  the  legislature,  as  expressed  in  a 
statute,  is  to  be  carried  into  full  effect,  and  that,  for  the  pur- 
pose of  ascertaining  it,  every  source  of  information  is  to  be  re- 
sorted to,  such  as  its  title^  its  preamble,  its  history  and  attend- 
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^nt  circumstances,  and  above  all,  the  evil  aimed  at  and  the 
remedy  intended  to  be  applied,  it  is  equally  well  settled  that 
a  more  stringent  rule  is  applicable  to  a  certain  class  of  statutes 
— ^namely,  to  those  of  a  penal  nature,  and  those  which  are,  as 
it  is  termed,  in  derogation  of  the  common  law.  Withm  this  latter 
category,  have  been  classed,  statutes  prescribing  the  practice  of 
the  courts ;  in  respect  to  which  it  was  remarked  by  the  supreme 
court,  in  Jackson  i'.  yfisehum^  5  Wend.  137,  fhat  "  the  rules 
and  practice  of  the  court,  being  established  by  the  court,  may 
be  made  to  yield  to  circumstances  to  promote  the  ends  of 
Justice.  Not  so,  as  to  a  statute ;  it  is  unbending,  requiring 
implicit  obedience  as  well  from  the  court  as  from  its  suitors." 

Without  stopping  to  inquire  how  far  this  principle  is  appli- 
cable to  statutory  provisions,  prescribing,  for  example,  the 
time  within  which  a  particular  act  must  be  done,  (which  was 
the  case  in  the  instance  referred  to,)  the  Commissioners  sup- 
pose that  it  does  not  apply  in  all  its  severity  to  a  system  of 
regulation,  having  in  view,  as  its  sole  object,  the  fhrtherance 
of  justice  and  a  disregard  of  technical  strictness.  This  is  the 
great  principle,  running  through  all  the  provisions  which  the 
Commissioners  have  hitherto  reported,  and  which  marks  the 
complete  code  they  have  now  the  honor  to  report.  Regard- 
ing the  code  in  this  light,  not  merely  from  its  general  spirit, 
as  deducible  from  all  its  provisions,  but  from  express  declara- 
tions to  this  effect  throughout,  they  had  supp#sed  that  the 
courts  would  have  felt  themselves  bound  to  apply  to  it  a  liberal 
construction,  according  to  its  spirit  and  objects.  While  many 
of  the  judges  have  done  so,  others  have  taken  a  different  view. 
By  them  the  severe  test  above  referred  to  has  been  applied, 
and  the  code  has  been  considered  an  inflexible  statutory  rule, 
admitting  of  but  little,  if  any,  relaxation  in  furtherance  of  the 
great  object  for  which  it  was  designed. 

Of  the  many  instances  of  this  nature,  to  be  found  in  the 
reports  of  decisions  upon  the  code,  a  case  recently  decided 
in  New- York,  illustrates  these  remarks.  The  action  was  on 
a  promissory  note,  of  which  the  plaintiffs  were  the  endorserS| 
•and   the  defendants  the  makers.     The  complaint    alleged 
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^'  that  the  defendants  made  their  promissory  note  in  writing, 
bearing  date  on  a  day  mentioned^  by  which  they  promised  to 
pay  to  S.  K.  Saxton  or  bearer,  eighteen  months  after  date, 
&K  hundred  dollars ;  that  the  plaintifis  are  now  the  lawful 
holders  of  said  note,  and  there  is  now  due  thereon  six  hun- 
dred dollars  and  interest."  This  complaint  was  demurred 
to,  on  the  ground  ^  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  in  that  it  does  not  state  that  the  note 
therein  mentioned,  had  been  assigned  or  transferred  to  the 
plaintiffs,  or  that  they  were  the  owners  thereof."  On  a  mo- 
tion to  set  aside  the  demurrer  as  frivolous,  the  judge,  in  deny- 
ing the  motion,  remarked  :  '^  It  is  the  duty  of  the  plaintiff, 
to  show  a  prima  facie  cause  of  action;  and  to  do  this,  he 
must  show  he  is  the  party  in  interest  ^  in  such  a  case  as  this, 
that  he  is  the  ^  owner"  of  the  note,  the  subject  of  the  action. 
I  do  not  think  he  has  done  this,  for  I  am  not  prepared  to  say 
that  the  words  "  lawful  holder  "  impart  ^^  ownership."  I  do 
Bot  think  the  defendant  was  bound  to  raise  the  question  of 
ownership,  by  answer ;  the  plaintiff  must  allege  an  interest. 
I  cannot  say  that  this  demurrer  is  frivolous,  and  I  shall  there- 
fore deny  this  motion,"  Beach  v.  Gallup^  2  Code  Rep.  66. 

If  this  be  a  sound  interpretation  of  the  rules  of  pleading 
as  prescribed  by  the  code,  the  Commissioners  are  obliged  to 
admit,  that  they  have  entirely  failed  of  the  object  they  had  in 
view,  in  the  section  which  provides,  that  the  complaint  must 
eontain,  among  other  things,  ^^  a  statement  of  the  facts  con* 
stitutingtfae  cause  of  action,  in  ordinary  and  concise  language, 
without  repetition,  and  in  such  a  manner  as  to  enable  a  person 
ef  common  understanding  to  know  what  is  intended ;" 
Amended  code,  see.  142,  subd.  2 ;  and  in  the  general  rule  of 
pleading,  that,  ^'  in  the  construction  of  a  pleading,  for  the 
purpose  of  determining  its  effect,  its  allegations  shall  be  liber- 
ally construed,  with  a  view  to  substantial  justice  between 
tile  parties."    Ibid.  sec.  159. 

Another  case,  in  which  the  application  of  the  ancient 
strictness  in  the  construction  of  statutes,  has  resulted  in  em- 
barrassing the  practice  under  the  Code,  is  reported  in  refer- 
ence to  the  provision  which  declares,  that  *Uhe  report  of  the 


referees  upon  the  whole  issue  shall  stand  as  the  judgment  of 
the  court;  and  judgment  may  be  entered  thereon  in  the  same 
aanner  as  if  the  aotiw  had  been  tried  by  the  court."  Jlmend- 
€d  code,  see.  272.  A  reference  of  the  whole  issue,  as  defined 
ift  see.  272,  sneans  where  the  refejpees  are  ^'  directed  to  hear 
and  decide  the  whole  issue  f^  and  a  trial  by  the  court  is,  as 
defined  in  previoos  proTisions,  a  trial  by  a  single  judge,  with- 
out a  jury.  The  plain  sense  of  the  provision  as  to  a  judg- 
ment, as  intended  by  the  Commissioners,  and  p.s  they  supposed 
they  had  distinctly  presented  in  terms,  is  that  this  judgment, 
where  the  whole  issue  is  decided  by  the  referees,  is  to  be 
entered  precisely  as  upon  a  trial  by  the  court. 

And  yet,  out  of  this  provision,-  a  variety  of  interpreta- 
^n  has  arisen.  In  Clark  v.  ^ndrewsy  1  Code  Rep.  4,  it  is 
reported  io  have  been  decided,  that  judgment  cuinot  be  enter- 
ed until  the  report  has  been  cGnfirm€d  at  a  special  term. 
This  case  arose  under  Ae  similar  provision  of  see.  5,  of  the 
supplementary  act,  that  ^^the  report  of  the  referee  or  re- 
ferees upon  the  whole  cause,  or  upon  the  whole  of  any  issue 
therein,  shall  stand  as  the  dedsion  of  the  ccurt,  in  the  same 
manner  as  if  the  cause  or  issue  had  been  determined  by  the 
court  at  a  special  term,  and  may  be  reviewed  in  like  manner." 

In  Dok€  V.  Peckj  1  Code  Rep.  54,  a  report  had  been  made, 
finding  a  certain  sum  due  to  the  plaintiff.  On  a  motion  to  set 
it  aade,  on  the  ground,  among  others,  that  it  was  irregular  in 
not  setting  out  the  facts  proved  before  the  referee,  the  judge, 
after  remarking  that  ^^  it  is  exceedingly  difficult  to  ascertain 
from  the  Code,  what  is  the  practice  in  such  a  case  as  the  pre- 
sent," ordered  that  the  report  be  set  aside,  and  that  the  referee 
make  a  new  one,  on  the  ground  that  the  referee  must  set  out 
the  facts  proved  by  the  evidence,  and  the  conclusions  of  law 
upon  them. 

In  the  case  of  RenouU  v.  Harris^  1  Code  Rep.  125, 
however,  the  New-York  Superior  Court,  followed  the  true 
meaning  of  the  Code,  in  this  respect ;  and  held,  in  ac- 
cordance with  the  views  of  the  Commissioners,  that  a 
party  in  whose  favor  a  referee  reports,  may  thereupon 
esttter  up  judgment,  without  any  further  notice  to  the  adverse 
party,  tfaikn  the  notice  of  adjustis^  the  costs ;  and  that  it  is  not 
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necessary  that  he  should  obtain  the  assent  of  the  judge  to 
enter  up  judgment. 

Again. — ^Under  the  proyiaon  of  the  code  of  1848,  sec,  2, 
which  defined  an  action  to  be  ^^  a  regular  judicial  proceeding, 
in  which  a  party  prosecutes  another  party,  for  the  enforcement 
or  protection  of  a  right,  the  redress  or  prevention  of  a  wrong, 
or  the  punishment  of  a  public  offence,"  different  construc- 
tions have  been  given  upon  the  question  whether  an  action 
can  be  commenced  for  the  partition  of  lands.  Independently 
of  the  fact,  that  an  action  for  the  partition  of  lands  is  ex- 
pressly mentioned  in  several  portions  of  the  code,  the  Com- 
missioners, after  a  very  careful  consideration  of  this  definition, 
supposed  that  it  was  clearly  comprehended  within  its  terms. 
In  accordance  with  this  view,  it  was  held  by  Mr.  Justice 
Harrisy  in  Backus  v.  StUwellj  3  Howard*s  Pr.  Rep.,  318,  to 
be  clear  that  such  an  action  was  maintainable.  A  contrary 
opinion,  however,  founded  upon  a  critical  examination  of  the 
language  of  the  code,  was  strongly  expressed  by  Mr.  Justice 
Barcuhy  in  Traver  v.  Traver^  3  Howard^s  Pr.  Rep.,  351-357 ; 
which,  it  is  stated,  in  a  subsequent  part  of  the  same  volume 
p.  368,  was  unanimously  affirmed,  Mr.  Justice  M^Covn  de- 
livering the  opinion  of  aflfirmance. 

The  provisions  as  to  amendments,  also,  which  were  designed 
by  the  Commissioners,  to  extend  the  power  of  the  court,  for 
this  purpose,  to  every  conceivable  case,  in  furtherance  of 
justice,  have  been  the  subject  of  different  interpretations.  The 
provision  more  especially  referred  to,  is  that  contained  in 
section  149,  of  the  code  of  1848,  and  is  as  follows : — 

*^  The  court  may,  at  any  time,  in  furtherance  of  justice, 
and  on  such  terms  as  may  be  proper,  amend  any  pleading  or 
proceeding,  by  adding  or  striking  out  the  name  of  any  party, 
or  a  mistake  in  any  other  respect,  or  by  inserting  other  allega- 
tions, material  to  the  case,  or  by  conforming  the  pleading  or 
proceeding  to  the  facts  proved,  whenever  the  amendment  shall 
not  change  substantially  the  cause  of  action  or  defence." 

In  the  case  of  Spalding  v.  Spalding^  3  Howard's  Pr.  Rep., 
297,  the  facts,  as  set  out  in  the  compkint,  constituted  a  cau  s 
of  action,  either  in  trespass  or  replevin  under  the  old  practice, 
and  prayed  for  damages  instead  of  the  possession  or  return  of 
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the  property.  An  amendment  of  the  prayer,  in  this  respect, 
was  held  inadmissible.  In  D  ows  v,  Greerij  3  Howard's  Pr. 
Rep  ,  377,  however,  Mr.  Justice  Parker  took  a  diflFerent  view 
of  the  question;  holding,  that  it  being  in  furtherance  of  jus- 
tice, the  court  had  the  power,  under  the  section  referred  to,  to 
allow  an  amendment  of  the  complaint,  by  altering  the  prayer 
for  relief  contained  in  it,  so  as  to  claim  the  property  itself,  and 
damages  for  its  detention,  it  being  originally  for  the  value 
of  the  property  only;  and  that,  although  the  amendment 
would  change  the  form  of  the  action,  or  rather,  the  class  to 
which  it  belonged,  it  did  not  change  the  cause  of  action  in  the 
sense  in  which  those  terms  are  used  in  this  section. 

Other  instances  might  be  adduced,  if  it  were  necessary,  of  si- 
milar differences  of  construction.     Enough,  however,  has  been 
presented,  to  show  that  the  application  of  the  strict  rule  in  this 
respect,  applicable  to  statutes  generally,  cannot  but  be  pro- 
ductive ( f  great  injustice,  when  made  to  a  system,  whose 
chief  design  and  whose  great  merit,  if  it  have  any,  is  its  at- 
tempt to  make  the  attainment  of  justice  the  paramount  object, 
and  the  use  of  forms  mere  auxiliaries,  which,  when  they  come 
in   conflict  with  the  ends  of  justice,  are    to  be   relaxed. 
A    careful  examination    of   the   cases  already    referred  to, 
will    show,    moreover,    that   these    differences    of   opinion 
result    from    the    adoption    of    different    tests    as    to    the 
meaning  of  the  code.     The  one  class  proceeding  upon  the 
principle  of  a  strict  statutory  construction,  the  other  based 
upon  a  liberal  and  benign  interpretation  of  the  provisions  to 
which  they  refer. 

This  section,  in  the  opinion  of  the  Commissioners,  will  ob- 
viate much  of  the  difficulty  under  which  the  courts  have  la- 
bored, and  will  render  the  code,  instead  of  a  rigid  and  unbend- 
ing statute,  as  construed  by  some,  a  rule  of  procedure  suscep- 
tible of  easy  adaptation  to  the  purposes  of  justice,  which 
it  alone  has  in  view. 

The  further  attainment  of  this  object  is  also  sought  by  a 
subsequent  provision  of  the  code,  sec.  42,  which  gives  an 
appeal  to  the  supreme  court,  from  an  order  affecting  a  sub- 
stantial right,  made  in  a  civil  action,  involving  the  construc- 
tion of  the   constitution  or  of  a  provision  of  this  code.    This 
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provision  is  iatroduced  after  mature  constderation,  and  from 
a  conviction  of  its  necessity.  So  far  as  it  relates  to  questions 
affecting  the  construction  of  the  code,  the  Commissioners  be- 
leive  that  it  is  important  to  the  successful  operation  of  the  re- 
forms already  introduced,  and  which  this  report  proposes  fur- 
ther to  introduce  into  the  practice. 

§  4.  No  part  of  this  code  is  retroactive,  unless  express- 
ly so  declared, 

§  5.  Judicial  remedies  are  such  as  are  administered 
by  the  courts  of  justice,  or  by  judicial  officers  empow- 
ered for  that  purpose,  by  the  constitution  and  statutes  of 
this  state. 

This  definition  was  not  contained  in  the  code  of  1848,  or  in 
the  amended  code.  It  is  here  introduced  as  a  concise  and 
convenient  definition  of  judicial  remedies. 

§  6.  These  remedies  are  divided  into  two  classes: 

1.  Actions:  and 

2.  Special  proceedings. 

Same  as  amended  code^  sec,  1 . 

§  7.  An  action  is  an  ordinary  proceeding  in  a  court  of 
justice,  by  which  one  party  prosecutes  anotht  r,  for  the 
enforcement  or  protection  of  a  right,  the  redress  or  pre- 
vention of  a  wrong,  or  the  punishment  of  a  public  of- 
fence. 

Same  as  amended  code^  sec.  2. 

§  8.  Every  other  remedy  is  a  special  proceeding. 

Same  as  amended  code^  sec,  3. 
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§  9.  Actions  are  of  two  kinds : 
1.  Civil:  and 
3.  CrimlDal. 

Same  as  amended code^  sec,  4. 

§  10.  A  civil  action  arises  out  of, 

1.  An  obligation: 

2.  An  iigary. 

§  11.  An  obligation  is  a  legal  duty,  by  which  one  per- 
son is  bound  to  the  performance  of  an  act  towards  an- 
other, and  arises  from, 

1.  The  contract  of  the  parties ;  or 

2.  The  operation  of  law,  as  in  the  case  of  a  statute 
or  judgment. 

§  12-  An  injury  is  of  two  kinds : 

1.  To  the  person :  and 

2.  To  property. 

§  13.  An  injury  to  property  consists  in  depiiving  its 
owner  of  the  benefit  of  it,  which  is  done  by  taking, 
withholding,  deteriorating,  or  destroying  it. 

§  14.  Every  other  injury  is  an  injury  to  the  person. 

§  15.  A  criminal  action  ari&es  out  of  an  act  or  omis- 
sion forbidden  by  law,  and  to  which  is  annexed,  upon 
conviction,  either  of  the  foUovnng  punishmenis: 

1.  Death: 

2.  Imprisonment: 
8. 
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4.  Removal  from  office :  or 

5.  Disqualification  to  hold  and  enjoy  any  office  of 
honor,  trust  or  profit  under  this  state. 

§  16.  A  civil  action  is  prosecuted  by  one  party  against 
another,  for  the  enforcement  or  protection  of  a  right, 
or  the  redress  or  prevention  of  a  wrong. 

§  17.  A  criminal  action  is  prosecuted  by  the  state,  as 
a  party,  against  a  person  charged  with  a  public  offisnce, 
for  the  punishment  thereof 

The  last  two  sections  are  niOre  distinct  than  sections  6  and 
6  of  the  amended  code,  for  which  they  are  substituted. 

§  18.  When  the  violation  of  a  right  admits  of  both  a 
civil  and  criminal  remedy,  the  right  to  prosecute  the 
one  is  not  merged  in  the  other. 

Same  as  amended  code^  sec.  7.    This  section  is  taken  sub- 
stantially from  2  R.  S.  3d  ed.  390,  sec,  2. 


PART    I. 
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PART  I. 


OF  THE  COURTS  OF  JUSTICE. 

TITLifi    I«    Of  their  organization  «nd  |nri§dictlon. 
II.    Off  ladieial  officers. 
III.    Off  person*  •peciaiiy  lit  vested  irltb  poirem  off 

Jndicial  nature. 
IV.    Off  the  ministerial  officers  off  the  conrts  off  |i 
ticse. 
¥.    Off  persons  specially  invested  urith  ministerial 
poiverS)  relating  to  the  conrts  off  Justice. 

TITLE  L 

OF    THE    ORGANIZATION    AND  JURISDICTION    OF   THE   COURTS  OP 

JUSTICE. 

Chaftsr  L  The  courts  of  justice,  in  general. 

II.  The  court  for  the  trial  of  impeachmenti. 

III.  The  court  of  appeals. 

ly .  The  supreme  court,  including  the  circuits. 

y.  The  superior  court  of  the  city  of  New- York, 

yi.  The  court  of  common  pleas  of  the  city  of  New-Tork. 

yil.  The  courts  of  oyer  and  terminer. 

yill.  The  county  courts. 

IX.  The  surrogates'  courts. 

X.  The  courts  of  sessions. 

XI.  The  city  courts. 

Xn.  The  Justices'  courts. 

XIII.  The  marine  court  of  the  city  of  New- York. 

Xiy.  The  police  courts. 

XV.  The  courts  of  conciliation. 

XYI.  General  provisions  respecting  the  courts  of  Justice. 
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CHAPTER  I. 

THE  COURTS   OF  JUSTICE,    IN   GENERAL. 

Section  19.    The  leveral  eoiirte  of  this  itaU. 

SO.    They  are  courts  of  record,  except  that  some  of  them  are  courts  not 
of  record  for  certain  purposes. 

§  19.  The  following  are  the  coarts  of  justice  of  this 
state: 

1.  The  court  for  the  trial  of  impeachments: 

2.  The  court  of  appeals : 

3.  The  supreme  court,  including  the  circuits: 
4-  The  superior  court  of  the  city  of  New- York : 

6.  The  court  of  common  pleas  of  the  city  of  New- 
York: 

6.  The  courts  of  oyer  and  terminer: 

7.  The  county  courts : 

8.  The  surrogates'  courts: 

9.  The  courts  of  sessions : 

10.  The  city  courts  of  the  cities  of  Albany,  Brook- 

lyn, Buffalo,  Hudson,  Oswego,  Troy  and  Utica : 

11.  The  justices' courts : 

12.  The  marine  court  of  the  city  of  New- York : 

13.  The  police  courts: 

14.  The  courts  of  conciliation. 

§  20.  These  courts  are  courts  of  record ;  except  that 
the  justices'  and  police  courts  are  deemed  inferior  courts 
not  of  record,  within  the  section  of  the  constitution 
providing  for  the  removal  of  justices  of  the  peace  and 
judges  or  justices  of  inferior  courts  not  of  record,  and 
thfeir  clerks,  by  such  county,  city  or  state  courts  as  may 
be  prescribed  by  law,  but  for  no  other  purpose. 
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This  section  abolishes  the  distinction  between  courts  of  re- 
cord and  courts  not  of  record  j — a  distinction  which  is  of  no 
practical  utility,  and  which  has  introduced  much  confusion, 
in  the  attempt  to  ascertain  its  precise  meaning. 

It  is  thus  defined  by  Blackstone,  "A  court  of  record 
is  that,  where  the  acts  and  judicial  proceedings  arc  enrol- 
led in  parchment,  for  a  perpetual  memorial  and  testimony: 
which  rolls  are  called  the  records  of  the  conrt,  and  are  of  such 
high  and  supereminent  authority,  that  their  truth  is  not  to  be 
called  in  question.  For  it  is  a  settled  rule  and  maxim,  that 
nothing  shall  be  averred  against  a  record,  nor  shall  any  plea, 
or  even  proof,  be  admitted  to  the  contrary.  And  if  the  ex- 
istence of  a  record  be  denied,  it  shall  be  tried  by  nothing  but 
itself ;  that  is,  upon  bare  inspection  whether  there  be  any  such 
record  or  no  ;  else  there  would  be  no  end  of  disputes.  But 
if  there  appear  any  mistake  of  the  clerk  in  making  up  such 
record,  the  court  will  direct  him  to  amend  it.  All  courts  of 
record  are  the  king's  courts,  in  right  of  his  crown  and  royal 
dignity,  and  therefore  no  other  court  hath  authority  to  fine  or 
imprison ;  so  that  the  very  erection  of  a  new  jurisdiction  with 
power  of  fine  or  imprisonment,  makes  it  instantly  a  court  of 
record.  A  court  not  of  record  is  the  court  of  a  private  manj 
whom  the  law  will  not  intrust  with  any  discretionary  power 
over  the  fortune  or  liberty  of  his  fellow  subjects.  Such  are 
the  oourts-baron,  incident  to  every  manor,  and  other  inferior 
jurisdictions,  where  the  proceedings  are  not  enrolled  or  re- 
corded ;  but,  as  well  their  existence  as  the  truth  of  the  mat- 
ters therein  contained  shall,  if  disputed,  be  tried  and  deter- 
mined by  a  jury.  These  courts  can  hold  no  plea  of  matters 
cognizable  by  the  common  law,  unless  under  the  value  of 
40  s. ;  nor  of  any  forcible  injury  whatsoever,  not  having  any 
process  to  arrest  the  person  of  the  defendant.  3  Bl.  Com.^ 
24,25. 

In  view  of  this  definition  of  the  distinction  between  courts 
of  record  and  courts  not  of  record,  which  was  recognised  by 
the  supreme  court,  as  late  as  1840,  in  Wheaton  v.  Fellows ^  23 
Wend.  377,  the  statutes  of  this  state  have  at  various  times  de- 
clared certain  inferior  courts,  such  as  the  marine  court  of  the 
city  of  New-York,  the  late  municipal  court  of  the  city  of 
Brooklyn,  and  some  of  the  justices'  courts  in  cities,  in  express 
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tierms  to  be  courts  of  record.  And  yet,  notwi&standmg  this 
tdedaration,  tbe  courts  have  held  that,  while  for  certain  purpo- 
ses they  are  deemed  courts  of  record,  they  are  not  such,  as  be- 
tween party  and  party.  For  example,  it  was  held  in  2%e  Peo- 
ple  V.  The  Marine  Court  of  the  city  (^Jfew-York^  12  Wend. 
220,  that  the  marine  court  had  not  the  power,  incident  to  a 
<^ourt  of  vecord,  to  set  aside  a  judgment  and  grant  a  new  trial. 
Though  in  tbe  subsequent  case  of  Wat9onv.  Smithy  13  Wend. 
SI,  it  was  held,  that,  being  a  court  of  record,  it  has  power  to 
issue  a  commissioD  to  examine  witnesses  residing  abroad. 
More  recently  it  has  been  beld,  both  by  the  court  of  errors 
and  by  tbe  superior  court  of  the  city  of  New-York,  that  it  is 
not  a  court  of  record  for  the  purpose  of  appointing  a  crier,  a 
power  incident  to  courts  of  record,  as  that  term  is  understood 
at  common  law;  and  in  Wheaton  v.  Fellows^  23  Wend.  377, 
already  referred  to,  it  was  held,  that  the  justices'  court  of  the 
citj  of  Albany,  which  is  declared  in  terms,  bj  the  statute  che- 
ating it,  to  be  a  court  of  record,  though  a  court  of  record  for 
isome  purposes,  is  not  such  in  the  exeicise  of  its  jurisdiction 
))etween  party  and  party^ 

The  practical  result  of  these  decisions  is,  that  the  attributes 
of  courts  of  record  are  entirely  wanting  in  these  courts,  in  the 
|)owers  and  forms  of  proceeding  with  which  they  are  invested, 
and  that  they  exercise  this  jurisdiction  only  in  reference  to  the 
Tight  of  naturalization,  which  is  conferred  by  Congress  upon 
^very  state  court  of  record  having  a  clerk  and  seal. 

From  the  brief  review  thus  given,  it  will  be  readily  per- 
ceived that  the  distinction  Is  one  in  name  only.  If  we  recur 
to  the  definition  given  by  Blackstone,  there  is  no  court  in  this 
4rtate,  which  is  not  in  reality  a  court  of  record.  For  there  is 
none,  of  which  it  may  not  be  said,  that  its  records  cannot  be 
called  in  question.  Nothing  is  better  settled,  than  that  the 
record  of  every  court  in  this  state  imports  absolute  verity,  and 
is  conclusive  upon  the  parties  as  to  the  matter  which  it  con- 
tains. To  pneserve  the  distinction,  therefore,  prolific  as  it  is, 
of  difficulties  and  embarrassments,  is  not  only  unnecessary, 
but  useless.  Its  only  practical  importance,  as  has  been  al- 
ready remarked,  grows  out  of  the  investment  of  courts  of  record 
with  the  power  of  naturalization;  but  the  difficulty  in  this  re- 
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^et  is  readily  obviated,  by  withholding)  as  is  done  m  a  suB- 
sequent  portion  of  the  code,  from  inferior  courts,  to  which 
this  power  should  not  be  intnistedy  the  attributes  of  a  clerk 
and  seal,  both  of  which  must  be  added  to  their  fuaotums  as 
courts  of  record^  to  enable  them  to  exercise  this  power. 

While  ihis  general  distinction  is  abolished,  however,  the 
section  under  consiiferatioQ  provid^es  that  justices'  and  police 
eourts  are  deemed  inferior  courts  not  rf  record,  within^  the 
seetion  of  the  coBstitution  providing  for  the  removal  of  justi- 
ces of  the  peace,  and  judges  or  justices  of  inferior  courts  not 
of  record,  and  their  clerks,  by  such  county,  city  or  state 
courts  as  may  be  prescribed  by  law^  but  tot  no  other  pur- 
pdie« 

CHAPTER  11. 

Tfitfi  COt^BT   FOa  THfi  TRIAL  OF  IMPEACHMKNTSr. 

Sbctzon  21.  Its  jurisdiction. 

22»  M«inb«ri  of  tlie  eooK. 

23.  Who  to  preside. 

94k  Cl«rir  and  oAeers  of  tko  oootl. 

S5.  Cburt,  vhen  to  meet. 

26.  Oath  of  the  members* 

27.^  ObrnpetMatiob  of  the  meinbers  aad  offleen  of  the  court. 

§  21.  The  court  far  the  trial  of  impeachments  has^ 
power  to  try  impeachments,  when  presented  by  the 
assembly,  of  all  civil  officers  of  the  state,  except  justi* 
ces  of  the  peace,  justices  of  justices'  courts,  police 
justices,  and  their  clerks,  for  wilful  and  corrupt  mis- 
conduct in  office. 

§  22.  The  court  is  composed  of  the  president  of  the 
senate,  the  seitatws,  or  a  majority  of  them,  and  the 
jtidges  of  the  court  oi  appeals,  or  a  majority  of  them. 
But  on  the  trial  of  an  impeachment  against  the  gover- 
Dor,  the  lieutenant'goTemor  cannot  act  as  a  member 
of  the  court. 
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§  23.  The  president  of  the  senate,  or  in  case  of  his 
impeachment,  death  or  absence,  the  chief  judge  of  the 
eoiirt  of  appeals,  or  in  the  absence  of  both,  such  other 
member  as  the  court  may  elect,  is  the  presiding  judge 
of  the  court. 

§  24.  The  clerk  and  officers  of  the  senate,  are  the 
clerk  and  officers  of  the  court  for  the  trial  of  impeach- 
ments 

§  25.  There  are  no  stated  terms  of  this  court ;  but 
upon  the  delivery  of  an  impeachment  from  the  assem- 
bly, the  president  of  the  senate  must  cause  the  court 
to  be  summoned  to  meet  at  the  capitol  in  the  city  of 
Albany,  on  a  day  not  less  that  thirty  nor  more  than 
sixty  days  from  the  day  of  the  delivery  of  the  articles 
of  impeachment. 

§  26.  At  the  time  and  place  appointed,  and  before  the 
court  proceeds  to  act  on  the  impeachment,  the  clerk 
must  administer  to  the  presiding  judge,  and  the  presid- 
ing judge  to  each  of  the  members  of  the  court  then 
present,  an  oath  or  affirmation  truly  and  impartially  to 
hear,  try  and  determine  the  impeachment;  and  no 
member  of  the  court  can  act  or  vote  upon  the  im- 
peachment or  any  qaestion  arising  thereon,  without 

having  taken  such  oath  or  affirmation. 

The  preceding  sections  of  this  chapter,  are  the  same  as  are 
contaiBed  in  the  Code  of  Criminal  Procedure,  sec,  17 — 22. 
They  ai«  explained  in  die  notes  to  that  code,  p.  12 — 14. 
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§  37.  When  the  court  is  held  during  the  recesso  f 

the  legislature,  the  president  of  the  senate,  the  sena- 
tors, and  the  clerk  and  officers  of  the  court  are  entitled 

to  the  same  compensation  for  their  attendance  thereon, 
and  for  travelling  to  and  from  the  place  where  it  i» 
held,  as  is  allowed  them  at  a  meeting  of  the  senate. 

Substantially  the  same  as  2  it.  5  •  3d  ed.  224,  sec.  13w 

CHAPTER  m. 

THE  OOUET   OF  APPEALS. 

SBCTioirSSy  29.    Itsjtariadiction. 

30.  May  reveney  aflirm  or  modify.  Judgment  or  order  appealed  from. 

31.  Thejuds^ei. 

32.  The  chief  Jadge. 

39.    Number  of  Judges  neceenry  for  the  tranmction  of  business. 

34.  Concurrence  ,of  five  judges,  necessary  to  pronounce  judgment     If 

five  do  not  concur,  ease  must  be  reheard. 
36.    Terms  of  the  eoort. 
3f>  37.    Places  of  holding  the  court. 

35.  Publication  of  order,  appointing  places  of  holding  the  eourt. 

§  28.  The  court  of  appeals  has  exclusiye  jurisdiction 
to  review,  upon  appeal,  every*  actual  determination 
hereafter  made,  at  a  general  term,  by  the  supreme 
court,  by  the  superior  court  or  court  of  common  pleas 
of  the  city  of  New- York,  in  the  following  cases,  and 
no  other: 

1.  In  a  judgment  in  an  action  commenced  therein^ 
M  brought  there  from  another  court ;  and  upon  the  ap* 
peal  from  that  judgment,  to  review  any  intermediate 
order  involving  the  merits,  and  necessarily  affecting  the 
judgment : 

2.  In  an  crder  affecting  a  substantial  right,  made  in 
such  action,  when  such  order  in  effect  determines  the 
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action,  and  prevents  a  judgment,  from  which  an  appeal 
might  be  taken  : 

3.  In  a  final  order,  affecting  a  substantial  right,  made 
in  a  special  proceeding,  or  upon  a  summary  applica- 
tion in  an  action,  after  judgment: 

But  the  appeal  given  by  this  section  is  not  allowed 
in  an  action  originally  commenced  in  a  justice's  court, 
or  in  the  marine  court  of  the  city  of  New- York. 

This  section,  i^ith  the  exception  of  the  second  subdivision, 
is  the  same  as  presented  by  the  Commissioners  in  their  first 
report,  and  retained  by  the  legislature  in  the  amended  code, 
sec.  11.  The  second  subdivision,  which  provides  for  an  ap- 
peal from  an  order,  in  certain  cases,  appears  proper. 

§  29.  In  addition  to  the  jurisdiction  conferred  by  the 
last  section,  this  court  has  jurisdiction  of  all  cases 
pending  in  the  late  court  for  the  correction  of  errors, 
on  the  first  Monday  of  July,  1847,  and  on  that  day 
transferred  to  this  court  by  the  constitution,  and  now 
remaining  undetermined. 

Taken  fi-om  the  judiciary  act,  Laws  of  1847,  p.  322,  sec.  12. 

§  30.  This  court  may  reverse,  affirm,  or  modify  the 
judgment  or  order  appealed  firom;  and  its  judgment 
miust  be  remitted  to  the  court  below,  to  be  enforced 
according  to  law. 

Same  as  the  code  of  1848,  sec.  12.  This  section  was  altered 
in  the  amended  code^  sec,  12,  by  authorising  the  court  to  re- 
verse, affirm,  or  modify  the  order,  '^  m  whole  or  in  part,  and 
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as  to  tiny  or  all  of  the  parties."  This  alteration  is  tritolly 
unnecessary,  being  included  in  the  power  to  modify  the  judg« 
ment  or  order. 

§  31.  This  court  is  composed  of  eight  judges,  of 
whom  four  are  elected  by  the  electors  of  the  state  for 
eight  years,  and  four  selected  from  the  class  of  judgesj 
of  the  supreme  court  having  the  shortest  time  to  serve, 
as  prescribed  by  special  statutes^ 

Conformable  to  the  Constitution,  art,  6,  sec.  2. 

§  32.  The  judge  elected  by  the  electors  of  the  state, 
and  having  the  shortest  time  to  serve,  is  for  the  time 
being  the  chief  jadge. 

The  constitution,  of^.  6,s€C.,2)  prescribes  that  provision  shall 
be  made  by  law^  for  designating  one  of  the  number  of  the 
judges  of  the  court  of  appeals  elected  by  the  electors  of  the 
stale,  as  chief  jxidge.  Tlus  section  does  sO)  in  conformity 
with  the  judiciary  act     Lo/me  f>f  1847)  f,  380)  5SC«  6. 

^  S3.  The  presence  of  six  judges  is  necessary  for  the 
transaction  of  business ;  but  any  one  or  more  of  the 
judges  may  adjourn  the  court  from  day  to  day  or  for 
the  term,  with  the  same  effect  as  if  all  were  present. 

The  constitution,  arU  6,  jec.  2,  provides,  that  this  court 
ihall  be  ^^  composed  of  eight  judges,"  omitting  to  declare 
that  a  less  number  is  competent  for  the  transaction  of  bmn- 
ness.  The  judiciary  act,  however,  provided  that  ^  six  judges 
of  the  court  of  appeals  shall  be  necessary  to  constitute  a 
quorum  for  holding  any  term  of  said  court"  laws  of  1847) 
p.  321,  f6C.  6. 


^e  coQstitvtionality  of  tUs  proviiioD  haTmg  been  Tirtually 
mffinned  by  the  action  of  the  court  under  it,  it  is  retuned  in 
this  section. 


§  34,  The  concurrence  of  five  judges  is  Hecessary,  to 
pronounce  a  judgment.  If  five  do  not  concur,  the  case 
amst  be  reheard. 

This  section  is  the  same  as  section  14,  of  the  code  9/ 1848« 
It  was  altered  in  the  ammded  eodej  tee.  14^  so  as  to  read  as 
follows :  ^^The  concurrence  of  fi^e  judges  shall  be  neces- 
sary to  pronounce  a  judgment.  If  five  do  not  concur,  the 
judgment  or  order  appealed  from  shall  be  affimed,  unless  the 
court  order  a  rehearing," 

The  reason  for  this  alteration  does  not  appear  in  the  repor 
-of  the  committee  by  which  it  was  made,  nor  was  it,  that  the 
Commissioners  are  aware,  the  subject  of  discussion  in  the 
legislature.  It  departs  from  a  principle  which  was  maturely 
considered  by  the  Commissioners,  and  which  the  legislature 
itself,  by  which  the  alteration  was  made,  retsuned  im  section 
19,  of  the  amended  code^  in  respect  to  the  supreme  court. 
The  reasons,  as  stated  by  the  Commissioaers  in  their  first  re- 
porif  p.  24, 25,  aad  which  subsequent  reflection  has  oonvinced 
them  are  unanswerable,  they  deem  it  proper  here  to  repeat. 

By  the  present  practice,  upon  an  equal  division  of  the  court 
the  judgment  below  is  affirmed.  But  it  is  well  settled,  tiiat 
such  an  affimamce  merely  determines  the  particHbr  case,  and 
leaves  the  ^uesiioas  invalfe«i  in  tl|  open  for  consideration  in 
any  future  case  in  whirh  they  may  arise.  Bridge  v.  Johnson^ 
6  Wend.  342^  TU  fwple  o.  Tht  Mayor  and  JUdermen  ^ 
4h€  cUy  ^  Xem-YoHcy  26  Wom).  251.  Besides,  as  wae  d^ 
^ded  l(y  the  court  of  errors,  in  the  case  last  oited^  and  by  the 
supreme  court  of  the  United  States,  in  MarttH  v.  Hunter^s  Let- 
«ee,  1  Wheat.  36S,  a  rehearing  in  such  case,cannot,in  tlie  ab- 
ncnoe  #f  statnloiy  authority,  be  allowed. 

Whatever  may  be  the  policy  of  such  a  rule,  in  courts  whose 
judgments  may  be  reviewed,  the  principle  that  a  judgment  of 
u  court  of  last  r esort^  rendered  by  a  tie  vote,  should  determme 
the  righto  ^  pvties,  while^  it  is  conceded|  it  does  not  settle 
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the  principles  on  which  those  rights  depend;  nay,  while  at  the 
very  next  term,  those  principles  nay  be  differently  settled, — 
strikes  us  as  incompatible  with  a  sound  administratioB  of  jus- 
tice. The  rule  is  itself,  a  technical  one^  merely.  It  is,  in  ef- 
fect, but  saying,  that,  because  on  the  first  hearing^a  party  fails 
to  obtain  a  reversal,  his  rights  are  to  be  forever  concluded;  and 
its  application  is  universal,  whether  property,  liberty  or  life  be 
affected  by  the  judgment.  No  one,  it  seems  to  us,  can  hesitate 
to  admit,  that  it  is  wiser  to  say,  m  such  a  case^  that  the  cause 
should  be  reheard;  so  that  with  the  determmation  of  the  indi- 
vidual case,  the  principle  wlucb  is  to  govern  in  future^  should 
be  established. 

It  has  been  suggested  as  an  objection  to  tbis  proviMon,  that 
the  concurrence  of  five  judges  should  not  be  required,  while 
six  may  hold  the  court.  This  objection  is  rather  theoretical 
than  practical,  inasmuch  as,  virith  very  few  exceptions,  all  the 
judges  have  hitherto  been  present  at  its  sessions.  But  even 
were  it  otherwise,  the  Commissioners,  in  view  of  the  doubt 
as  to  the  right  of  less  than  the  whole  number  of  judges  to 
hold  the  court,  or,  if  no  such  doubt  existed,  of  the  propriety 
of  requiring  that  the  deciuon  of  the  court  of  last  resort  which 
not  merely  determines  the  particulanr  controversy,  but  settles 
the  law  of  the  state  as  a  precedent  in  similar  cases,  should  be 
given  by  a  majority  of  the  whole  court,  deem  this  proviaon 
eminently  just  and  expedient. 

§  35.  There  are  six  terms  in  each  year,  for  the  hear^ 
ing  of  appeals ;  to  commence  on  the  furst  Tuesday  of 
January,  March ,  May,  July,  September  and  November, 
and  to  continue  until  the  fourth  Saturday  thereafter, 
inclusive,  unless  all  the  causes  ready  for  hearing  be 
sooner  heard.  They  may,  however,  be  continued  as 
much  longer  as  in  the  opinion  of  the  court  the  public 
interests  require.  Additional  terms  may  also  be  held, 
by  order  of  the  court. 

This  section  is  substantially  the  same  as  in  the  code  of  1818, 
uc.  13.    It  waS|  however,  amended  in  the  aimmiti  code,  tec. 
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13,. by  proTiding  that  "there  shall  be  at  least  five  tenns  of 
the  coart  of  appeals  in  each  year,  to  be  held  at  such  time 
and  place  as  the  court  shall  appoint,  and  continued  for  as 
long  a  period  as  the  public  interests  may  require." 

The  reason  of  this  change  is  not  very  apparent.  The  ori- 
ginal provision  was  reported  by  the  Commissioners,  not  be- 
cause they  supposed  the  judges  of  the  court  of  appeals  would 
hold  fewer  sessions,  or  for  a  less  period  than  the  public  inter- 
ests required,  but  because,  in  view  of  the  pressure  of  busi- 
ness in  that  court,  they  deemed  at  least  six  terms  in  each 
year  necessary,  and  that  they  should  be  held  for  the  time  pre- 
scribed. The  result  has  proved  that  they  were  right  in  this 
supposition.  They  deemed  it  proper  also,  to  fix  the  times  at 
which  the  sessions  of  the  court  should  be  held,  to  obviate  the 
embarrassment  which  was  formerly  occasioned,  and  which  has 
continued  ever  since  the  change,  from  the  court  a,t  each  ses* 
aon  fixing  the  time  when  the  next  session  shall  be  held.  For 
these  reasons,  therefore,  they  recommend  that  this  section  be 
re*adopted. 

§  36.  The  places  of  holding  the  terms  must  be  ap- 
pointed by  the  court,  by  an  order  entered  upon  the 
minutes,  which  may  be  made  annually,  before  the  first 
day  of  December.  When  made,  it  shall  remain  in  force 
during  the  succeeding  year,  and  until  changed  by  an- 
other appointment. 

The  remark  made  in  the  note  to  the  last  section,  as  to  the 
embarrassment  resulting  from  the  court,  at  each  session,  appoint- 
ing the  time  when  the  next  session  shall  be  held,  is  equally 
applicable  to  the  place.  The  Commissioners  do  not  propose 
to  r^ulate  this  by  positive  provision,  but  to  leave  it  to  the 
court  to  make  an  annual  appointment  in  this  respect. 

§  37.  The  court  may,  however,  be  held  in  any  other 
building  than  a  court-house,  and  at  a  different  place  in 
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the  same  city  or  town  from  that  appointed ;  and  may 
be  adjourned  from  the  city  or  town  where  it  is  appointed 
to  be  held,  to  any  other  city  or  town. 

Taken  from  ammd§d  oodej  $€c*  16,  and  from  a  special  act 
to  the  same  effect,  Lam  of  1849,  p,  484,  ch.  333,  mc.  2,  3. 

§  38-  The  clerk  must  cause  a  copy  of  the  order  men- 

« 

tioned  in  section  36,  to  be  published  in  the  state  paper 
at  least  once  in  each  week,  for  three  weeks  before  the 
holding  of  a  term,  in  pursuance  thereof  The  expense 
of  the  publication  is  payable  out  of  the  treasury  of 
the  6tate« 


CIVIL  MOCEDU&S.  27 


CHAPTER  IV. 

THE  St7PB£ME  €X>UBT,  INGI.UDING  THE  CIRCUITS. 

SxcTioir  39»  Bulca  of  eommoa  law  and  ttotutes  now  In  force,  conferring  or  defln- 

ing  Jnritdictlon  of  this  courts  abrogated  and  repealed. 

40.  Jurisdiction  of  this  courts  original  and  mppellate. 

41.  Its  original  Jurisdiction. 

42.  Its  appellate  jurisdiction. 

43.  Jvrisdiotion  transferred  to  It,  under  the  oonetitation. 

44.  Jurisdiction  transferred  to  it>  of  actions  in  the  late  mayor's  court  of 

the  city  of  Rochester. 

45.  Biyision  of  the  state  into  eight  judicial  districts,  and  number  of 

judges  for  each. 
46;    Court  distributed  into  general  and  special  terms,  and  circuits. 

47.  Business  of  the  general  terms. 

48.  Business  of  the  special  terms. 

49.  Business  of  the  circuits. 

60.  General  term,  to  be  held  by  at  least  three  judges,  and  special  term  oir 

eircnlt,  by  one  or  more  of  them. 
51.    General  and  special  terms  and  cirooits,  may  be  held  by  judges  elect* 
ed  in  any  district. 

62.  Presidingjudge  at  a  general  term. 

63.  If  presiding  judge  do  not  attend,  judge  to  preside,  hour  designated. 
54.  Number  of  judges  at  general  term,  necessary  to  pronounce  judgment. 
66.    Duration  of  general  terms,  and  circuits. 

66.    Judge  holding  circuit,  to  hold  a  special  term.    Its  duration  or  ad- 
journment. 
57.    Court  always  open  before  each  judge,  for  certain  purposes. 

61.  Transaction  of  business  by  ^dges  out  of  court.    J>uty  of  judges  in 

first  judicial  district,  in  this  respect. 
60.    Times  and  places  of  holding  general  and  special  terms  and  circuits,  to 
continue  as  at  present  until  Decemberj  31, 1850. 

60.  Number  of  general  and  special  terms  and  circuits  in  each  year. 

61.  Times  and  places  of  holding  them*  and  Judges  by  whom  JmM,  how 

appointed. 
BL    Extraordinary  general  and  special  terms  and  «ircfults  how  appofaitet. 

63.  Place  of  holding  general  and  special  terms  and  circuits. 

64.  In  case  of  inability  of  judge  to  hold  them,  designation  of  another 

judge  for  that  purpose. 

65.  Publication  of  uppointment  of  time  and  plnee  of  boidiitg  general  and 

special  terms  and  circuits. 

§  39.  All  rules  of  the  eommoa  law  aiid  all  statutes 
now  in  force,  conferring  or  defining  the  jurisdiction  of 
the  supreme  court,  are  abrogated  and  repealed,  and  it 
has  no  other  jurisdiction  than  that  prescribed  in  the 
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next  five  sections.  But  the  repeal  contained  in  this 
section  does  not  affect  its  jurisdiction  of  actions  or  pro** 
ceedings  now  pending,  or  heretofore  had  therein,  nor 
does  it  any  judgment  or  order  already  made,  or  pro* 
ceeding  already  taken. 

§  40.  The  jurisdiction  of  this  court  is  of  two  kinds : 

1.  Original:  and 

2.  Appellate. 

§  41.  Its  original  jurisdiction  extends  to  all  civil  ac- 
tions and  special  proceedings,  of  which  exclusive  juris- 
diction is  not  conferred  upon  another  court  or  officer,  by 
the  constitution  or  by  this  code. 

§  42.  Its  appellate  jarisdiction  extends  to  reviewing, 
upon  appeal,  every  actual  determination,  in  the  follow- 
ing cases : 

1.  In  a  final  judgment  at  a  general  term  of  a  county 
or  city  court,  in  a  civil  action  commenced  therein,  or 
brought  there  from  another  court  j  and  upon  the  ap- 
peal from  that  judgment,  to  review  any  intermediate 
order  involving  the  merits  and  necessarily  affecting  the 
judgment : 

2.  In  an  intermediate  order  affecting  a  substantial 
right  made  in  such  action,  involving  the  construction 
of  the  constitution  or  of  a  provision  of  this  code: 

3.  In  a  final  order,  affecting  a  substantial  right,  made 
by  a  county  or  city  court,  in  a  special  proceeding  or 
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upon  a  snmmary  application  in  an  action,  afler  judg- 
ment: 

4.  In  a  judgment  of  a  court  of  oyer  and  terminer,  a 
court  of  sessions,  or  a  city  court,  in  a  criminal  action : 

5.  In  a  final  order  made  by  either  of  the  courts  men- 
tioned in  the  last  subdivision,  affecting  a  substantial 
right,  made  in  a  special  proceeding  of  a  criminal  na- 
ture: 

6.  In  an  order  or  judgment  of  a  surrogate's  court,  in 
the  cases  prescribed  by  statute : 

7.  In  a  final  order  or  decision  of  a  judicial  officer,  or 
of  an  oflScer  or  body  invested  with  powers  of  a  judicial 
nature,  in  the  cases  prescribed  in  this  code. 

The  Jast  four  sections  are  designed  to  repeal  the  statutory 
provisions,  now  in  force,  professing  to  define  the  jurisdiction 
of  the  supreme  court,  and  to  substitute  in  their  place  an  ap- 
proach,  at  least,  to  an  intelligible  definition  on  this  subject% 
All  that  we  know  respecting  the  jurisdiction  of  the  supreme 
court,  is  contained  in  a  single  section  of  the  constitution,  and 
in  two  seeti<Mis  of  the  judiciary  act.  The  constitution  pro- 
Tides,  that  ^^  there  shall  be  a  supreme  court,  having  general 
jurisdiction  in  law  and  equity."  Const.  Art.  6,  sec,  3.  The 
judiciary  act  declares,  that  "  the  supreme  court  organized  by 
this  act,  shall  possess  the  same  powers  and  exercise  the  same 
jurisdiction,  as  is  now  possessed  and  exercised  by  the  present 
supreme  court  and  court  of  chancery  ;'*  and  that  "  all  laws 
relating  to  the  present  supreme  court  and  court  of  chancery,  or 
any  court  held  by  any  vice-chancellor,  and  the  jurisdicticm, 
powers  and  duties  of  said  courts,  the  proceedings  therein  and  the 
officers  thereof,  their  powers  and  duties,  shall  be  applicable  to 
the  supreme  court  organized  by  this  act,  the  powers  and  du- 
ties thereof,  the  proceedings  therein,  and  the  officers  thereof, 
their  powers  and  duties,  so  far  as  the  same  can  be  so  applied^ 
and  are  consistent  with  the  constitution,  and  the  provisions  of 
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this  act."  Laws  of  1847,  j».  323,  sec.  16.  By  reference 
to  the  Revised  Statutes,  it  will  be  seen,  that,  ^^  the  supreme 
court  shall  possess  the  power^  and  exercise  the  jurisdiction 
which  belonged  to  the  supreme  court  of  the  colony  oi  New- 
York,  with  the  exceptions,  limitations  and  additions  created 
and  imposed  by  the  constitution  and  laws  of  this  state" ;  2  A. 
i9.,  3i{  ed.,  269,  sec,  1;  and  that  ^  the  powers  and  jurisdiction 
of  the  court  of  chancery  are  co-extensiTe  with  the  powers  and 
jurisdiction  of  the  court  of  chancery  in  England,  with  the  ex- 
ceptions, additions  and  limitations  created  and  imposed  by 
the  constitution  and  laws  of  this  state."  2  it.  fif.,3d  ed.,  234, 
s€c.  60. 

To  ascertain  what  the  precise  jurisdiction  is,  it  is  necessary 
to  recur  to  the  jurisdiction  of  the  courts  of  Queens'  Bench, 
Common  Pleas  and  Exchequer,  in  England,  on  the  common 
law  side,  and  to  that  of  the  court  of  chancery  in  that  country, 
on  the  equity  side,  and  to  collate  with  them  the  various  modi- 
fications which  the  constitution  and  statutes  of  this  state  have  in- 
troduced. The  difficulty  of  this  task  can  only  be  appreciated  by 
those  who  have  undertaken  it ;  but  the  neces^ty  of  something 
like  a  definition  respecting  it,  must  be  apparent  to  every  one. 
That  which  is  given  in  the  sections  under  consideration,  is 
•  believed  by  the  Commissioners  to  be  both  convenient  and 

accurate. 

§  43.  In  addition  to  the  jarisdicticn  conferred  by  the 

last  two  sectiors,  this  court  has  the  jurisdiction  here- 
tofore transferred  to  it, 

1.  Of  all  suits  and  proceedings  now  undetermined, 

and  which  were  pending  on  the  first  Monday  of  July, 
1847,  in  the  late  supreme  court  and  court  of  chancery, 
and  in  the  late  courts  of  common  pleas,  except  in  suits 
originally  commenced  in  justices'  courts ; 

2.  To  enforce  the  orders,  judgments  and  decrees  of 
those  courts,  rendered  before  that  day,  or  to  exercise 
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Moch  other  powers  in  respect  thereto,  as  it  might  exer- 
cise, if  tiiey  had  been  trade  or  rendered  by  this  court. 

ConforiDiible  to  the  constitution,  art.  14,  stc.  5. 

§  44.  This  court  has  also  jurisdiction  of  all  civil  ac- 
tions now  undetermined,  and  which  were  pending  in 
the  late  mayor*s  court  of  the  city  of  Rochester  on  the 
thirtieth  day  of  April,  1849,  and  of  all  proceedings  inci- 
dent to  judgments  rendered  in  that  court,  in  those  ac^ 
tions,  on  or  before  that  day. 

Conformable  to  Laws  of  1849,  p,  435,  ch.  303,  sec.  5. 

§  45.  The  state  is  divided  into  eight  judicial  districts, 
of  which  the  city  of  New-Tork  is  the  first,  the  others 
being  created  by  special  statutes;  in  each  of  which 
thete  are  four  judges  of  this  court,  and  as  many  more 
in  the  first  district  as  may  be  from  time  to  time  autho* 
lised  by  law»  bat  not  to  exceed  in  the  whole,  such 
number  in  proportion  to  its  peculation,  as  shall  be  in 
conformity  with  the  number  of  such  judges  in  the  resi- 
due of  the  state,  in  proportion  to  its  population. 

Conformable  to  the  constitution,  art.  6,  sec.  4,  and  to  Laws 
^I847,p.  268,  cA.  241. 

§  46.  This  court  is  distributed  into  general  and  special 
terms  and  circuit  courts;  the  latter  of  which  are  in 
this  code  denominated  circuits. 

The  distribution  prescribed  in  this  section,  is  in  conformity 
with  the  existing  practice.  It  is  proposed  to  deagnate  the 
circuit  courts  by  the  name  ^  circuits,  as  being  not  oalj 
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more  convenient,  but  more  in  consonance  with  their  powers, 
which  are  those  of  a  trial  term  of  the  supreme  court. 

§  47.  The  general  terms  are  devoted  to  the  hearing 
and  determination, 

1.  Of  cases  now  pending  in  this  court  for  review,  in 
actions  or  special  proceedings  commenced  therein  or 
brought  there  from  another  court,  or  transferred  from 
the  late  supreme  court  or  court  of  chancery,  as  provi- 
ded in  section  43  : 

2.  Of  cases  hereafter  brought  into  this  court  for  re- 
view, and  of  appeals  from  a  single  judge  of  this  court, 
as  provided  in  this  code : 

3.  Of  controversies  submitted  without  action,  as  pro- 
vided in  this  code : 

« 

4.  Of  questions  incidental  to  the  hearing  and  deter- 
mination of  the  cases  mentioned  in  this  section : 

5.  Of  such  other  questions  as  are  prescribed  by  other 
provisions  of  this  code. 

§  48.  The  special  terms  are  devoted, 

1.  To  the  hearing  and  determination  of  applications, 
upon  failure  to  answer,  and  upon  complaint  and  answer : 

2.  To  the  hearing  and  determination  of  all  actions  or 
proceedings  now  pending  in  this  court,  except  upon  an 
issue  of  fact  or  for  review : 

3.  To  the  trial  of  issues  of  law  now  pending,  or  here- 
after joined,  in  actions  or  proceedings  in  this  court : 

4«  To  the  hearing  and  determination  of  motions 
in  those  actions  or  proceedings : 
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5.  To  the  hearing  and  determination  of  applications 
for  judgment,  upon  special  verdicts : 

6.  To  the  hearing  and  determination  of  cases  reserved 
&f  arguMent  or  further  consideration : 

7.  To  the  hearing  and  determination  of  all  othet 
questions,  not  assigned  to  the  general  terms  or  circtlitd, 
exclusively. 

§  49.  The  circuits  are  devoted  to  the  trial, 

1»  Of  issues  of  fkct,  tiow  pending  or  heteaft^t  joift^d, 

in  ttctiofid  or  proceedings  in  this  (ioutt : 
2-  Of  all  other  questions  of  hc%  ordered  hy  the  court 

to  be  tried  by  a  jury. 

§  50.  A  general  term  must  be  held  by  at  least  three 

of  the  judges :  and  a  special  term  or  circuit  may  be 
held  by  one  or  more  of  them. 

This  Motion  »  in  confonmty  witk  the  ooliitiftutioA^  crL  6, 
€tc.  6. 

It^ill  be  obseryed,  that  in  mentioning  the  members  of  the 
supreme  eourt,  they  are  desdgnaled  as  judges,,  instead  of  justi- 
ces, the  more  common  designation  in  the  statutes.  We  do 
this,  because  a  uniform  mode  of  designating  judicial  officers, 
is  convenient.  The  66iistitiitiott  usefl  both  judgft  and  justice, 
as  applicable  to  a  member  of  the  supreme  court.  ^^  The  state 
shall  be  divided  into  eight  judicial  districts,  of  which  the  ciXj 
of  Uew-Tork,  shall  be  one  ;  fli^  others  to  be  Bounded  by 
county  lines,  and  to  be  compacrt^  and  squill  tn>  p^utotioA,  dd 
nearly  as  may  be.  There  shall  be  four  justices  of  the  supreme 
cottrt  in  each  distriet,  and  ad  m«af  more  in*  fhe  district  com- 
posed of  the  dty  of  New- York,  as  may  from  time  to  time  be 
iutberized  bjt  W^  but  not  to  etceti  Itr  the  whok,  sllch 
^aut  o»ra.]  3 
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number  in  proportion  to  its  population^asshallbe  in  conform- 
itj  with  the  number  of  such  judges^  in  the  residue  of  the 
state,  in  proportion  to  its  population.'' 

§  51.  The  general  and  special  terms  and  circuits  may 
be  held  by  the  judges  elected  in  any  of  the  judicial  dis- 
tricts. 

The  judges  of  this  court,  though  elected  in  districts,  possess 
co-ordinate  powers  throughout  the  state.  Const,  art.  6,  sec,  6. 

§  52.  One  of  the  judges  of  the  first  class  elected  in 
each  district,  unless  he  be  a  judge  of  the  court  of  ap- 
peals, or  elected  or  appointed  to  fill  a  vacancy,  or  in 
either  of  those  events,  one  of  the  judges  of  the  second 
class,  must  preside  at  a  general  term. 

By  the  constitution,  art.  6,  sec.  6,  ^  provision  may  be  made 
by  law,  for  designating  from  time  to  time,  one  or  more  of  the 
justices  of  the  supreme  court,  who  is  not  a  judge  of  the  court 
of  appeals,  to  preside  at  the  general  terms  of  the  said  court^ 
to  be  held  in  the  several  districts.  Any  three  or  more  of  the 
said  justices,  of  whom  one  of  the  said  justices  so  designated, 
shall  always  be  one,  may  hold  such  general  terms."  In  pur- 
suance of  this  requirement,  the  provision  contained  in  this 
section,  was  introduced  into  the  judiciary  act.  Laws  rflSHy 
p.  3S3,  sec.  15. 

§  53.  If  a  presiding  judge  do  not  attend,  any  three  of 
the  judges  present  may,  by  an  order  entered  upon  the 
minutes,  designate  one  of  their  number,  to  preside  du* 
ring  the  absence  of  a  presiding  judge. 

Conformable  to  Laws  of  1847,  p.  282,  ch.  170,  sec.  1. 

§  54.  The  concurrence  of  a  majority  of  the  judges 
holding  a  general  term,  is  necessary  to  pronounce  a 
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judgment    If  a  majority  do  not  concur,  tbo  case  most 
be  reheard. 

Tak«n  from  Jlmenieu  Code^  sec.  19. 

It  will  be  seen  in  the  provisions  respecting  appeals,  that  the 
t)asiness  of  the  general  terms  is  to  review  the  judgments  giv- 
en at  the  special  terms  and  circuits,  and  the  reportsof  referees. 
The  general  terms,  therefore,  are  in  the  nature  of  courts  of  ap- 
peal. It  may,  and  not  unfrequently  will  happen,  that  the 
judge  who  rendered  the  judgment  at  the  special  term  or  cir- 
<miy  will  jfiit  at  Ibe  general  term  ^  and  if  he  do,  he  will,  of 
course,  have  a  voice  in  the  decision  of  the  cause.  If  four 
judges  hold  the  general  term,  a  tie  vote  will  decide  the  cause, 
•of  which  the  vote  of  the  judge  whose  judgment  is  reviewed} 
4naybeone.  This  shouldnot  he  allowed.  The  inconvenience  of 
a  rehearing  is  far  less  than  the  injustice  of  a  judgment  de- 
pending upon  the  mere  technical  rule,  that  if  the  party  hold- 
ing the  affirmative  fail  in  obtaining  a  majority,  his  case  is  de- 
Jlermined,  while  his  rights  remain  undecided.  This  the  Com- 
xnissieners  think  objectionable,  for  the  reasons  stated  in  the 
>Dote  to  section  34^  (p.  23^  24,)  in  respect  to  the  judgment  of 
the  court  of  appeals. 

^  55.  The  general  terms  and  circuits  must  be  held  as 
loag  as,  in  tlie  opinion  of  the  judge  or  judges  holding 
them,  the  public  interests  require. 

§  56.  The  judge  holding  a  circuit  must  at  the  same 
time  hold  a  special  term,  and  continue  it  until  the  ad- 
joiirnment  of  the  circuit,  or  longer,  if  the  public  inter- 
ests require ;  or  he  may  adjourn  it  to  another  time  and 
plaoe  in  the  county. 

It  was  provided  in  the  code  of  1848,  sec.  19,  that  ^^  special 
terms,  circuit  courts,  and  courts  of  oyer  and  terminer,  shall  be 
'held  at  the  same  places,  and  commenced  on  the  same  day."  In 
the  amended  codcj  sec.  21 ,  special  terms  were  stricken  out.  The 
Commissioners  can  conceive  no  good  reason  why  they  should 
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the  state  where  circuits  and  special  terms  are  of  rare  occur- 
rence, it  is  very  convenient  to  suitors,  and  adds  but  Tittle  to^ 
the  labor  of  the  judges,  to  haye  a  speeial  term  when  a  circuit 
is  held. 

§  57.  I9  addition  to  tbese  special  terms,  the  court  la 
always  open,  before  each  of  the  judges,  for  the  hearing 
of  motions,  applications  for  judgment  upon  failure  to 
answet,  an4  upon  oampkint  a^d  aiftswer,  and  for  the 
trial  of  issues  of  law.  But  a  judge  who  appoints  for 
^t  purpose  a  oertaip  day  in  each  week  when  not  sit- 
ting at  a  geneial  tern  or  circuit,  is  not  required  to  hear 
a  contested  motion  or  trial  at  any  <>ther  time. 

This  section  is  introduced,  to  afford  greatisr  fticinties  for  the 
hearing  and  determination  of  matters  which  maj  be  disposed 
of  by  a  single  judge.  The  distinction  between  the  powers  of 
a  judge  at  special  term  and  at  chambers,  is  rather  nominal 
than  real,  and  the  interests  of  suitors  will  be  greatly  promo- 
ted  by  the  prorision  in  question. 

§  58.  The  ^dges  must  alscr  at  all  reasonable  times,, 
when  not  engaged  in  holding  court,  transact  such  other 
husiness  as  may  be  dmie  out  of  coort.  One  of  the 
judges  ejected;  iij  thi^  firat  judicial  district,  to*  }>e  design 
lifted  ^Q»  time  to  titae,  amon^  them  selves,  must  at- 
tend for  that  purpose  a,t  the  city  hall  in  the  city  of  N^  w- 
ypyjc,  pUi  ^very  judicial  day,  from  ten  o'clock  in  the 
forenoon  until  three  o'clock  in  the  afternoon,  9Xid  lou^cr>^ 
if  the  business  require  it;  and  every  proceeding  com- 
menced before  one  of  those  judges,  may  be  continued 
before  anotheri  with  the  same  eftect  a3  if  c<jti«imenced 
heibia  him^ 


^akeit  ff6tt  &figenat  coct<*^  i^.  30v  &ni!  6fiAit^6  itt  tfils 
6#B0idA2  eoriei  Hwr^  ap]^ak%  to  us*  a  nedewity  for  its  rM)(^ 
ration, 

§  69.  The  times  and  places  of  holding  the  general 
^nd  special  terms  and  ei^uits,  shall  ccmtinue  as  at  pre- 
^sent  prescribed,  xoitil  the  thirty^rst  day  of  Deeember, 
1850,  inclusive,  and  no  longer. 

§  G0«  Th«re  lanst  be  as  oiaiBy  genetal  teram  annual- 
ly, not  less  than  foai'  ib  each  judicid  dii^ri^t,  and  as 
many  special  terms  and  ckcuits  annually^  in  eacli  coun- 
ty, as  are  sufficient  ftir  the  trii^isfaotiotf  df  the  business. 


tn  Aeif  Ardi  r^ft^  p.  ^y  My  m.  iV^  l^^ttB^  ConMtstfon- 
€19  proriclcd  f or  six>gehefal  t«1h»iii  each  distrid^^iul  Ibr  u 
fixed  number  of  special  terms  and  circoits  in  eack  coiinb^. 
Their  suggestions  in  this  respect,  were  adopted  liy  t&e  le^^- 
ture,  in  the  code  of  1848^ but  were  opaitted  in  the  amended 
code,  probablj  for  the  reason  that  no  fixed  rule  could  be  ad- 
f^ptwd  OU'  the  sttbjecti  T&me  can  be  no  jiiat  objet^tion^  how^ 
■ever^  to  fixing  the  criterion  proposed  by  this  section,  fojr  the 
guidance  of  the  judges  in  ihakihg  the  appointments. 

^  M'.  ThoFd  must  ht  a  ^aet al  session  of  the  judges 
t)f  tfa^  sitpreme  ceuit  at  the  oafpitol  ia  the- city  of  Albany, 
t>n  the  first  Monday  of  August,  185 1>  and  on  the  first 
Monday  of  August  in  ev^ry  second  year  thereafter,  at 
iK^ick  session^  the  judges  shall  make  such*  general  rules 
«s  may  be  necessary,  pursuant  to  section  1'86,  atod  shall 
«l80  appoint  the  times  and  places  of  holding  the  gene- 
lal  and  special  terms  and  circuits  for  the  succeeding 
two  yearsy  connnencing  on  the  first  of  January  thereaf- 
ter, and  designating  the  judges  to  hold  the  same.  The 
ajpgoiiiitiaoilt  so^  made,,  must  be  such,  that  for  each 
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general  tenn  there  shall  be  designated  at  least  one 
judge,  not  elected  in  the  district  where  the  court  is  held^ 

§  62.  The  goTemor,  whenever  in  his  opinion  the 
public  interests  require,  may  appoint  extraordinary 
general  and  special  terms  and  circuits,  and  designate 
the  judges  by  whom  they  are  to  be  held,  who  shall  hold 
them  accordingly. 

The  same  as  amended  codey  sec.  24,  except  tliat  it  authorises 
the  goTernor  to  designate  the  judges  by  whom  the  courts  aie 
to  be  held,  and  makes  it  the  duty  of  the  judges  thus  designa- 
ted, to  hold  them  accordingly^  This  is  necessary,  in  order  to 
prevent  a  failure  b  hoMing  the  court, 

§  63.  The  place  appointed  in  each  of  the  counties,  for 
holding  the  general  and  special  terms  and  circuits^  must 
be  the  court  house  therein. 

Taken  from  amended  code^  sec.  2&. 

'  \  64.  In  case  of  the  inability,  for  any  cause,  of  a 
judge  assigned  for  that  purpose,  to  hold  a  special  term 
or  circuit,  or  sit  at  a  general  term,  any  other  judge  may 
do  so ;  and  the  goyernor  may,  if  necessary,  assign  the 
judge  for  that  purpose,  who  must  do  so  accordingly. 

The  same  as  amended  code^  sec.  28,  except  as  to  the  power 
conferred  upon  the  governor,  of  assigning  the  judge  to  hold 
the  court.  This  is  necessary,  for  the  reason  stated  in  the  note 
to  sec.  62. 

§  65.  Every  appointment  made  as  prorided  in  sec- 
tions 61  and  62,  must  be  immediately  transmitted  to 
the  secretary  of  state,  who  must  cause  it  to  be  publish- 
ed in  the  state  paper,  at  least  once  in  each  week,  for 
three  weeks,  before  the  holding  of  a  court  in  pursuance 
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thereof.    The  expense  of  the  publication  is  payable  out 
of  the  treasury  of  the  state. 

The  same  as  .Amended  Codcj  sec.  26. 

CHAPTER  V. 

THE  SUPERIOR  COURT  OF  THE  CFFY  OF  NEW-YORK. 

Sbctiom  66.    The  eoart  continued. 

67.  Its  juriKUction  of  aetioni  and    proceedingSi    where  cause  thereof 

arose,  or  subject  is  situated  in  the  city  of  New-York. 

68.  Its  Jarisdiction  of  other  ciyil  actions. 

69.  Its  jurisdiction  of  suits  heretofore  transferred  to  it. 

7U.  Transfer  hereafter  of  suits  in  supreme  court,  in  what  cases,  and  how 
made. 

71.  ISffect  of  the  order  of  transfer. 

72.  Number  of  judges  of  the  court,  and  their  names  of  oAce. 

73.  Chief  justice,  how  designated. 

74.  Distribution  of  the  court  into  general,  special  and  trial  terms. 

75.  Business  of  the  general  terms. 

76.  Business  of  the  special  terms. 

77.  Business  of  the  trial  terms. 

78.  General  terms  to  be  held  by  at  least  two  judges,  and  special  terms 

bj  one  only. 

79.  Who  to  preside  at  a  general  term. 

80.  Number  of  judges  necessary  to  pronounce  Judgment. 

81.  Number  of  terms  in  each  year. 

82.  Place  of  holding  the  court. 

83.  Terms  now  prescribed,  to  continue  till  December  31, 1850. 

84.  Appointment  of  terms  thereafter,  by  whom  and  how  made. 

§  66.  The  court  known  as  the  superior  court  of  the 
city  of  New-York,  is  continued,  with  the  jurisdiction 
conferred  by  the  next  five  sections,  and  no  other.  But 
nothing  contained  in  this  section  afifects  its  jurisdiction 
of  actions  or  proceedings,  now  pending  therein,  nor 
does  it  afifect  any  judgment  cr  order  already  made,  nor 
any  proceeding  already  taken. 

§  67.  This  court  has  jurisdiction  of  the  following  ac- 
tions and  proceedings,  when  the  cause  thereof  arises 
or  the  subject  thereof  is  situated  in  the  city  of  New- 
York: 
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1.  For  the  recovery  of  real  pre^rty,  or  of  an  (estate 
or  interest  therein,  or  for  the  determination  in  any 
form,  of  such  right  or  interest,  and  for  injuries  to  real 
property : 

2.  For  the  partition  ofrea)  property: 

3.  For  the  foreclosure  of  a  mortgage  of  real  property : 
4*  For  the  recovery  of  perse  nal  property,  distrained 

fiNP  any  eaiia^ : 

5.  For  the  recovery  of  a  penalty  or  forfeiture  imposed 

hy  statute ; 

6.  Against  a  public  officer  or  person  specially  ap- 
pointed to  execute  his  duties^  fqr  an  act  doiiie  by  him 
in  virtue  of  his  office,  or  against  a  person  who  by  his 
command  or  in  his  aid,  does  anything^  touching  the 
duties  of  the^offici^ : 

7.  For  the  admeasurement  pf  dower  in  rqal  proper- 
ty: 

8-  For  tljie  sale  of  thfi  real  property  of  an  infant : 

9.  To  compel  a  specific  performance,  by  an  infant 
heir  or  other  person,  of  a  contract  respecting  real  pro- 
perty, made  by  a  person  who  has  died  before  the  per- 
formance thereof: 

10.  For  the  mortgage  or  sale,  on  the  application  of  a 
religious  corporation,  of  its  real  property,  and  the  ap- 
propriation of  the  proceeds  thereof. 

The  first  w.  subdivi&ioi^  ewbraoe.  the  juasdicljc©  con* 
ferred  upon  this  court,  by  the  Amended  Code^  sep.  33,  subd. 
1,  comprehending  what  were  formerly  known  as  local  actions. 
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Tkc  remaining  subdivisions  confer  the  same  jnriscfiction  in 
tespect  to  special  actions  and  proceedioga,  as  is  Tested  in 
the  county  courts  by  the  Amended  Code  sec,  30,  suhd.  4  9 
6,  6,  8,  and  retained  in  the  corresponding  section  of  this  code, 
se^  110. 

§  68.  This  court  has  jurisdiction,  also,  in  all  oth^r 
civil  actions,  whether  the  cause  of  action  arise,  or  the 
subject  of  the  action  be  situated  in  the  city  of  New- 
York,  or  not, 

1.  In  an  action  arising  on  contract,  when  one  or 
more  of  several  defendants  reside  in  that  city,  or  occu- 
py a  tenement  therein  fof  the  transaction  of  their  ordi- 
nary business : 

2.  In  an  action  for  any  other  cause,  when  all  the  de- 
fendants reside  in  that  city,  or  occupy  a  tenement  there- 
in  lor  the  transaction  of  their  ordinary  business^  or  are 
personally  served  with  the  summons  in  that  city : 

3.  In  an  action  arising  on  contract,  when  one  or  more 
of  several  defendants  jointly  liable  thereon  reside  in,  or 
are  personally  served  with  the  summons,  or  occupy  a 
tenement  for  the  transaction  of  their  ordinary  business 
in  that  city : 

4.  In  an  action  arising  on  contract,  when  all  the  de- 
fendants reside  out  of  the  state,  but  one  or  more  of  them 
has  property  in  that  city : 

5.  When  the  defendant  is  a  corporation  created  as* 
der  the  laws  of  this  state,  and  transacts  its  geneml  bu«* 
siness»  or  keeps  an  office,,  or  has-  an  agency  established 
for  the  transaction  of  business  in  the  city  of  New-Yotihr, 
or  is  established  by  law  therein  :  or 
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6.  When  the  defendant  is  a  corporation^  created  by 
or  under  the  laws  of  another  state,  government  or  coan- 
try,  and  has  property  in  the  city  of  New- York,  or  an 
agency  established  therein,  and  the  action  is  for  the  re- 

corery  of  money  upon  a  cause  of  action  arising  in  that 
city. 

The  jurisdiction  conferred  by  the  first  two  subdiTisions  of 
this  section,  differs  from  that  contained  in  the  Amended  CodCj 
sec.  33,  subd,  2,  by  which  it  is  extended  only  to  cases  "  where 
all  the  defendants  shall  reside  or  be  personally  served  with 
the  summons"  in  the  city  of  New- York.  There  can  be  no  in- 
justice in  giving  the  jurisdiction  to  this  court,  proposed  in  the 
subdivisions  under  consideration.  It  is  in  fact  but  restoring  a 
jurisdiction  which  it  always  had,  until  the  adoption  of  the  Code 
of  1848.  Where  persons  transact  their  ordinary  business  in 
a  particular  place,  there  seems  to  be  no  very  sufficient  reason 
for  exempting  them  from  the  jurisdiction  of  its  local  courts, 
because  they  happen  to  reside  a  short  distance  beyond 
its  limits.  In  the  city  of  New-York,  the  existing  rule  has 
been  found  very  inconvenient,  in  compelling  the  commence- 
ment of  actions  in  the  supreme  court,  which  can  as  well  be 
disposed  of  by  the  local  courts,  and  without  the  slightest  pos- 
sible prejudice  to  the  rights  of  either  party. 

The  fifth  and  sixth  subdivisions  are  the  same  as  Amended 
Cod€j  sec.  33,  subd,  3,  except  that  in  addition  to  the  cases 
there  mentioned,  it  allows  the  action  to  be  brought  in  the  su- 
perior court,  when  the  corporation  has  an  agency  established 
in  that  city,  as  well  as  when  the  corporation  is  established  or 
has  an  office  therein. 

{  69.  The  jurisdiction  of  this  court  also  extends  to 
such  civil  suits  in  the  supreme  courts  commenced  be- 
fore the  first  day  of  July,  1848,  and  at  issue  on  or  before 
the  first  day  of  July,  1849,  as  are  now  transferred  to 
this  court  pursuant  to  statute,  and  to  such  other  civil 
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juits  in  the  supreme  court,   as  may  be  transferred 
thereto,  as  provided  in  the  next  section. 

Amended  Codej  sec.  47. 

§  70.  Any  such  suit,  (except  those  brought  to  the  su- 
preme court,  for  the  review  of  a  judgment  of  the  superior 
court  or  court  of  common  pleas  of  the  city  of  New- 
York,)  which  may  be  upon  the  calendar  of  the  supreme 
court,  at  a  general  or  special  term  in  the  city  of  New- 
Tork,  may,  by  the  order  of  the  court  upon  whose  cal- 
endar it  is,  be  transferred  to  the  superior  court  of  the 
city  of  New-York,  at  any  time  before  the  first  day  of 
January,  1851. 

Amended  Code^  sec.  47 « 

§  71.  On  filing  with  the  clerk  of  this  court  a  certified 
copy  of  the  order  made  pursuant  to  the  last  section,  this 
court  becomes,  vested  with  as  full  jurisdiction  of 
the  action  or  proceeding  transferred,  and  may  exercise 
the  same  powers  in  relation  to  any  proceeding  therein, 
as  the  supreme  court  might  have  exercised,  if  the  suit 
transferred  had  remained  in  that  court. 

§  72.  There  are  six  judges  of  this  court,  elected  by 
the  electors  of  the  city  and  county  of  New-York,  who 
are  respectively  known  as  the  chief  justice  and  asso- 
ciate judges  of  the  superior  court  of  the  city  of  New- 
York. 

Amended  Code^  sec.  40. 
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§  73.  The  present  chief  justice  shall  continue  to  4cl 
as  such,  until  hi::)  office  shall  expire  or  become  vacant. 
In  either  of  these  events,  the  judges  then  in  c^ce  shall, 
by  an  order  entered  upon  the  minutes,  designate  one  of 
their  number  as  chief  justice,  who  shaD  aet  as  such 
unlil  his  office  shall  expire  or  become  vacant ;  and  ao 
on,  from  time  to  time,  as  often  aid  the  office  6f  the 
judge  designated  as  chief  justice  shall  eipire  or  beeocae 
vacant. 

Laws  of  1847,  p.  281,  *ec.  6. 

\  74.  Thiseourt  is  distributed  int<M  g^imral;  spoeial 
and  trial  terms. 

§  75.  The  general  terms  are  devoted  to  the  hearing 
and  determination, 

1.  Of  appeals  now  pending  or  hereafter  Brought  in 
actions  in  this  court,  as  provided  in  this  code : 

2.  Of  cases  brought  t^  the  supreme  court  for  review, 
and  tiansferred  from  a  general  term  thereof,  as  provi- 
ded in  sections  69  and  70 : 

3.  Of  cases  now  pending,,  for  the  review  of  jjudg- 
merts  of  the  marine  court  of  the  city  of  New- York,  or 
of  the  justices*  courts  in  that  city:  * 

4.  Of  controversieis  submitted  without  action,  as 
provided  in  this  codb: 

5.  Of  questions  incidental  to  the  hearing  and  deter- 
mination of  the  cases  mentioned  in  this  section : 

6.  Of  issues  of  law,  and  motions  for  new  trials,  in  suits 
pending  in  this  court,  on  the  first  day  of  July,  1848. 
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7.  Of  such  other  questions  as  are  prescribed  by  the 
provisions  of  this  code* 

i  76*  The  apiecial  terxos  9re  devoted^ 

1.  To  the  hearing  an^  determinatioa  cf  appii<»tion» 
for  judgment  upon  failure  to  answer ;  and  upon  eom-* 
plaint  and  answer : 

tt  To  the  hearing  and  determination  of  cases  trans- 
ferred by  the  supreme  court  at  a  general  term,  as  pro- 
Tided  in  sections  69  and  70,  except  those  pending  upon 
aa  is«uQ  of  lact  or  for  review ; 

3.  To  the  hearing  andf  determination  of  cases  trans- 
ferred by  the  ottpreme  court  at  a  special  term,  ub  pro^ 
in  sectiou3  6&  and  7t>: 


4.  To  the  trial  of  issues  of  law,  now  pending  or  here- 
after joined,  in  actioim  canimenced  in  this  court : 

9.  Te  the  hearing  and  determination  ef  applications 
larjadgir ent  npoo  special  verdict^: 

6.  To  the  hearing  and  determination  of  cases  reserv- 
ed for  argument  or  further  consideration : 

7.  To  the  hearing  and  determination  of  motions,  in 
aotions  or  proceedings  in  this  court : 

8.  To  the  hearing  and  determination  of  all  other 
qmeftions  not  a^^igned  to  the  geoerul  w  trial  teims^ 
exclusivel]p; 

§  77.  The  trial  terms  are  devoted  to  the  trial,, 
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1.  Of  issues  of  fact  now  pending  or  hereafter  joined 
in  actions  in  this  court : 

2.  Of  questions  of  fact  in  those  actions,  or  in  any 
other  proceeding,  which  are  ordered  by  this  court  to  be 
tried  by  a  jury. 

§  78.  The  general  terms  must  be  held  by  at  least  two, 
and  the  special  and  trial  terms  by  one  only,  of  the 
judges 

§  79.  The  chief  justice,  if  he  be  present,  must  pre- 
side at  a  general  term.    If  he  be  not  present,  the  judges 

holding  the  term  may  designate  one  of  their  number  to 
preside,  and  he  shall  preside  accordingly  during  the  ab- 
sence of  the  chief  justice. 

§  80.  The  concurrence  of  a  majority  of  the  judges 
holding  a  general  term  is  necessary  to  pronounce  a 
judgment.  If  a  majority  do  not  concur,  the  case 
must  be  reheard. 

§  81.  As  many  general,  special  and  trial  terms  as  the 
court  may  appoint,  may  be  held  in  each  year,  concur- 
rently or  otherwise.  They  must  be  held  as  long  as  the 
public  interests  require. 

§  82.  The  general,  special  and  trial  terms  must  be 
held  at  the  city-hall  in  the  city  of  New- York. 


1 


CIVIL  PROCEDUBE*  47 

§  83.  The  times  of  holding  the  general,  special  and 
trial  terms,  shall  continue  as  at  present  prescribed,  until 
the  thirty-first  day  of  December,  1850,  inclusive,  and 
no  longer. 

§  84.  At  least  thirty  days  before  the  first  day  of  Janu- 
ary, 1851,  the  court  shall  appoint  the  time  of  holding 

the  general,  special  and  trial  terms  for  the  succeeding 
year,  and  until  changed  by  another  appointment.    A 

simUar  appointment  may  be  made  annually. 


.     CHAPTER  VI. 

THE   OOUBT   OF  COMMON   PLEAS   OF  THE  CITY    OF   NEW-YORK. 

SxcTioM  85.    The  court  continued,  and  name  changed. 
86-«.  Ittjnrisdiction. 

89.  Number  of  the  Jndgei  of  the  court,  and  their  names  of  office. 

90.  Chief  juatice,  how  designated. 

91.  Distribution  of  the  court  into  general,  special  and  trial  terms. 
9B.    Business  of  the  general  terns. 

93.  Business  of  the  special  terms. 

94.  Business  of  the  trial  terms. 

95.  General  terms,  to  be  held  by  at  least  two  Judges,  and  special  terms,  by 

one  only. 

96.  Who  to  preside  at  a  general  term. 

97.  Number  of  Judges  necessary  to  pronounce  judgment. 
96.    Number  of  terms  in  each  year. 

99.    Place  of  holding  the  court. 

lOU.    Terms  now  prescribed,  to  continue  to  December  31, 1860. 
101.    Appointment  of  terms  thereafter,  by  whom  and  how  made. 

§  85.  The  court  known  as  the  court  of  common  pleas 
for  the  city  and  county  of  New- York,  is  continued,  with 
the  jurisdiction  conferred  by  the  next  three  sections, 
and  no  other;  and  is  denominated  the  court  of  com- 
mon pleas  of  the  city  of  New- York.    But  nothing  con- 
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tained  in  this  section  affects  its  jurisdiction  of  aetions 
or  proceedings  now  pending  therein,  nor  does  it  afiect 
any  judgment  or  order  already  made,  or  proceeding 
already  taken. 

§  86.  This  court  has  jurisdiction,  concurrently  with 
the  superior  court  of  the  city  of  New-York,  of  the  ac- 
tions and  proceedings  mentioned  in  sections  67  and  68. 

§  87.  This  coart  has  jurisdiction  also,  of  the  Allowing 
proceedings : 

1.  To  remit  fines  and  forfeited  recognizances,  in  the 
cases  and  manner  prorided  in  ibis  code ;  and  to  con- 
tinue and  discharge  the  docket  of  judgments  entered 
upon  recognizances : 

2.  To  exercise  the  powers  conferred  upon  it  by  stat- 
utes, in  respect  to  liens  filed  in  the  office  of  the  county 
clerk,  and  to  control,  amend  or  discharge  the  same : 

3»  Of  all  other  special  proceedings,,  in  the  city  and 
county  of  New- York,  of  which  the  county  courts  have 
jurisdiction  in  their  counties : 

4.  To  exercise  the  powers  conferred  upon  it,  by  oth- 
er provisions  of  this  code. 

This  section  €iabrace»  subjects  wlich  faave  always  been 
a  part  of  the  jurisdiction  o£  this  court,  as  the  count j  court  in 
Wew-York. 
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^  88.  This  court  has  also  the  exclusive  power  to  re- 
view, in  the  first  instance,  a  judgment  rendered  by 
the  marine  court  of  the  city  of  New-York,  or  by  a  jus- 
tice's court  in  that  city. 

§  89.  The  three  judges  of  this  court,  elected  as  such^ 

by  the   electors  of  the  city  and  county  of  New- York, 
and  now  in  office,  and  t'eir  successors,  are  the  only 
judges  of  this  court.    They  shall  be  known  as  the  chief 
justice  and  associate  judges  of  the  coiul  of  oommon 
pleas  of  the  city  of  New-Y4»rk« 

§  90.  The  present  first  judge  shall  be  the  chief  ju8« 
tice,  until  his  office  shall  expire  or  become  vacant*  In 
either  of  these  events,  the  judges  then  in  office  shall, 
by  an  order  entered  upon  the  minutes,  designate  one 
of  their  number  as  chief  justice,  who  shall  act  as  such 

until  his  office  shall  expire  or  become  vacant ;  and  so 
on,  from  time  to  time,  as  often  as  the  office  of  the  judge 

designated  as  chief  justice  shall  expire  or  become  Ta«* 

cant. 

^91.  This  court  is  distributed  into  general,  special 
and  trial  terms. 

§  92.  The  general  terms  are  devoted  to  the  hearing 
and  determination, 

1.  Of  appeals  now  pending  or  hereafter  brought  in 
actions  in  this  court,  as  provided  in  this  code : 

[CI7IL€0DE.]  4 
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2.  Of  appeals  now  pending  therein  or  hereafter 
brought  for  the  review  of  judgments  of  the  marine 
court  of  the  city  of  New- York,  or  of  the  justices^  courts* 
in  that  city : 

3.  Of  controversies  submitted  without  action^  as  pro^ 
vided  in  this  code. 

4.  Of  questions  incidental  to  the  hearing  and  deter- 
mination of  the  cases  mentioned  in  this  section : 


6.  Of  issues*  of  law  and  motions  for  new  trials  in 
suits  pending  in  this  court,   on  the  first  day  of  July» 

1848: 

§  93.  The  special  terms  are  devoted, 

1.  To  the  hearing  and  determination  of  applications 
for  judgment  upon  failure  to  answer,  and  upon  com- 
plaint and  answer : 

2.  To  the  trial  of  issues  of  law,  now  pending  or  here- 
after joined,  in  actions  or  proceedings  commenced  in 
this  court: 

5.  To  the  hearing  and  determination  of  motions  in 
those  actions  or  proceedings : 

4.  To  the  hearing  and  determination  of  applications 
fox  judgment  upon  special  verdicts : 

6.  To  the  hearing  and  determination  of  cases  reserved 
for  argument  or  further  consideration- 

6.  To  all  other  questions  not  assigned  to  the  general 
or  trial  terms  exclusively. 
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'  §  94.  The  trial  terms  are  devoted  to  the  trial, 

1.  Of  issues  of  fact  now  pending  or  hereafter  joined, 
in  actions  in  this  conrt : 

2.  Of  questions  of  fact  in  those  actions,  or  in  any  other 
proceeding,  ordered  by  this  court  to  be  tried  by  a  jury. 

§  95.  The  general  terms  must  be  held  by  at  least 

two,  and  the  special  and  trial  terms  by  one  only,  of  the 
judges. 

r 

§  96.  The  chief  justice,  if  he  be  present,  must  preside 
at  a  general  term.  If  he  be  not  present,  the  judges 
holding  the  term  may  designate  one  of  their  number  to 
preside,  and  he  shall  preside  accordingly,  during  the 
absence  of  the  chief  justice. 

§  97.  The  concurrence  of  a  majority  of  the  judges 
holding  a  general  term  is  necessary  to  pronounce  a 
judgment.  If  a  majority  do  not  concur,  the  case  must 
be  reheard. 

§  98.  As  many  general,  special  and  trial  terms  as  the 
court  may  appoint,  may  be  held  in  each  year,  concur- 
rently, or  otherwise.  They  must  be  held  as  long  as  the 
public  interests  require. 

§  99.  The  general,  special  and  trial  terms  must  be 
held  at  the  city  hall  in  the  city  of  New- York. 

$  100.  The  times  of  holding  the  general,  special  and 
trial  terms,  shall  continue  as  at  present  prescribed, 
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until  the  thirty-first  day  of  December,  1860,  inclasiTC, 
and  no  longer. 

§  101.  At  least  thirty  days  before  the  first  day  of  Janu- 
ary, 1851,  the  court  must  appoint  the  time  of  holding  the 
general,  special  and  trial  terms,  for  the  succeeding  year, 
and  until  ehanged  by  another  appointment.  A  similar 
appointment  may  be  made  annually. 

CHAPTER  VII. 

THE  COURTS  OF  OYER  AIVD  TERHUNER, 

SacTiov  1Q2»    Court  of  oyer  and  termlaer  In  each  countf  • 
103-109.    Its  juriBdiction. 
106,  m.    By  whom  held. 
108.    When  and  where  held,  and  duration  thereof. 

Th'j  providons  of  this  chapter,  are  explained  in  the  Code  of 
Gnminal  Procedure,  p.  14 — 19. 

§  102.  TTiere  is  in  each  of  the  counties  of  this  state, 
(except,  that  for  this  purpose,  Fulton  and  Hamilton  are 
deemed  one  county,)  a  court,  denominated  the  court  of 
oyer  and  terminer,  with  the  jurisdiction  conferred  by 
the  next  three  sections,  and  no  other.  But  nothing 
contained  in  this  section,  affects  its  jurisdiction  in  ac- 
tions or  proceedings  now  pending  therein :  nor  does  it 
affect  any  judgment  or  order  already  made,  or  proceed- 
ing already  taken. 

§  103.  The  court  of  oyer  and  terminer  has  jurisdic- 
tioo, 


1.  To  inquire,  by  the  intervention  of  a  grand  jury,  of 
all  public  oflfences  committed  or  triable  in  the  county : 

2.  To  try  and  determine  any  indictment  found  there- 
in, or  which  may  have  been  found  at  the  oouit  of  ses- 
«ion8  of  the  county,  or  at  a  city  court  within  the  coun- 
ty»  for  an  offence  punishable  with  death : 

3.  To  try  and  determine  any  indictment  which  may 
have  been  found  at  any  of  the  courts  mentioned  in  the 
second  subdivision  of  this  section,  for  an  offence  not 
puniidiable  with  death,  and  which  may  be  sent  or  re- 
moved to  the  court  of  oyer  and  terminer,  if  in  the  opin- 
ion of  that  court,  it  be  proper  to  be  tried  therein. 

4.  To  send  any  indictment  found  therein,  for  an  of- 
fence  not  punishable  with  death,  or  to  send  back  any 
indictment  which  may  have  been  sent  or  removed  to 
that  court,  to  the  court  of  sessions  of  the  county,  or  a 
City  court  therein,  when  in  the  opinion  of  the  court  of 
oyer  and  terminer,  the  same  should  not  be  tried  in  that 
court. 

6.  To  inquire  into  the  cause  of  the  detention  of  per- 
sons imprisoned  in  the  jail  of  the  county,  and  make  an 
order  for  their  re-commitment  or  discharge,  or  otherwise, 

according  to  law : 

6.  To  exercise  the  powers  conferred  upon  it,  by  the 
code  of  criminal  procedure. 

§  104.  In  addition  to  the  jurisdiction  conferred  by  the 
last  section,  jurisdiction  was  transferred  to  the  courts  ^ 
oyer  and  terminer  in  their  respective  counties,  on  the 
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first  Monday  of  July,  1847,  of  all  indictments  and  pro- 
ceedings then  pending  in  the  late  courts  of  oyer  and 
terminer;  and  also  of  all  indictments  and  proceedings 
then  pending  in  the  late  courts  of  general  sessions  of 
the  peace,  except  in  the  city  of  New- York,  and  except 
in  cases  of  which  the  courts  of  sessions  may  take  cog- 
nizance as  provided  in  section  125. 

Const.f  art  14,  sec.  5. 

§  105.  Jurisdiction  was  likewise  transferred  to  this 
court,  in  the  county  of  Monroe,  on  the  thirtieth  day  of 
April,  1849,  of  all  criminal  actions  and  proceedings 
then  pending  in  the  late  mayor's  court  of  the  city  of 
Rochester,  and  of  all  proceedings  incident  to  judg- 
ments rendered  in  that  court  in  those  actions  and  pro- 
ceedings, on  or  before  that  day. 

§  106.  This  court,  (except  in  the  city  and  county  of 
New- York,)  must  be  held  by  a  judge  of  the  supreme 
court,  as  the  presiding  judge,  together  with  the  county 
judge,  and  two  justices  of  the  sessions  designated,  as 

prescribed  by  other  statutes,  or  by  any  two  of  those  of- 
ficers.   If  the  justices  of  the  sessions,  or  either  of  them, 

be  absent  at  a  term  of  the  court  of  oyer  and  terminer, 
or  the  office  of  those  justices  or  either  of  them  be  va- 
cant, the  county  judge  may  supply  the  vacancy  or  defi- 
ciency for  the  term,  by  designating  the  requisite  num- 
ber to  form  the  court,  from  the  justices  of  the  peace  of 
the  county. 
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^  i07.  In  the  city  and  county  of  New- York,  the  court 
x}f  oyer  and  terminer  must  be  held  by  a  judge  of  the 
-supreme  court,  as  the  presiding  judge,  together  with 
4wo  of  the  aldermen  of  the  city  of  New  York,  desig- 
nated as  the  common  council  may  by  ordinance  pre- 
scribe. 

§  108,  The  court  of  oyer  and  tetminer  must  be  held 
at  the  same  place  and  commenced  on  the  same  day 
with  the  circuit  in  the  county,  and  must  be  continued 

as  long  as  the  public  interests  require,  whether  the  cir- 
-cuit  remain  in  session  or  not. 


CflAPTER   Vni. 

THE   COUNTY    COURTS. 

"Sbctiok  109.    County  court  in  emeh  comity. 
110^  111.   Iti  jariidietloB. 

112.  By  whom  held. 

113.  TermB  now  prescribed,  to  continue  till  December  31,  I860. 

114.  Its  terms.— Court  always  open  for  transaction  of  certain  business. 

115.  Termsy  when  held. 

§  109.  There  is  in  each  of  the  counties  of  this  state, 
except  the  city  and  county  of  New- York,   a  county 

court,  with  the  jurisdiction  conferred  by  the  next  two 
sections,  and  no  other.  But  nothing  contained  in  this 
section  affects  its  jurisdiction  in  actions  or  proceedings 
now  pending  therein ;  nor  does  it  affect  any  judgment 
or  order  already  made,  or  proceeding  already  taken. 

Oonsi.j  art.  6,  tec,  14. 
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{  110.  The  county  court  has  jurisdiction  in  the  fof^ 
lowing  actions  and  proceedings : 

1.  The  esclttslre  poorer  to  reriew,  in  the  first  in- 
stancoj^  a  judgment  rendered  ki  a  ciyil  action,  hj  a  jus- 
tice'«  court  in  the  couaty : 

2.  For  the  foreclosure  or  satisfaction  of  a  mortgage, 
and  the  sale  of  mortgaged  premises  situated  in  the 
county : 

8*^  For  the  partition  of  real  property  situated  in  the 
county : 

4.  For  the  admeasurement  of  dower  in  real  property 
situated  in  the  county ; 

6.  For  the  sale  of  the  real  property  of  an  infant,  when 
the  property  is  situated  in  the  county : 

6.  To  compel  a  specific  performance  by  an  infant 
heir,  or  other  person,  of  a  contract  respecting  real  pro- 
perty situated  in  the  county,  made  by  a  party  who  ha» 
died  before  the  performance  thereof; 

7.  For  the  mortgage  or  sale,  on  the  application  of  a 
religious  corporation,  of  its  real  property  situated  in  the 
county,  and  the  appropriation  of  the  proceeds  thereof: 

8.  To  enibrce  the  judgments  of  the  late  court  of  cmsi' 
mon  pleas  of  the  county,  ixx  suits  originally  commenced 
in  justices'  courts,  or  to  exercise  such  oth»  powers  in 
respect  thereto  as  it  might  exercise,  if  they  bad  been 
rendered  by  this  court ; 
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9«  To  exercise  the  powerd  rested  in  it  by  this  code, 
over  judgments  rendered  by  justices'  courts,  of  which 
transcripts  shall  have  been  filed  with  the  county  clerk: 

10.  To  exercise  the  powers  conferred  by  statute  upon 
the  late  court  of  common  pleas  of  the  county,  or  the 
judges  thereof,  respecting  ferries,  fisheries,  wrecks,  phy- 
sicians, the  removal  of  occupants  from  state  lands,  the 

laying  out  of  railroads  through  Indian  lands,  and  upon 
appeal  fiom  the  determination  of  commissioners  of 
highways ;  and  to  prescribe  the  maaner  of  exercising 

such  jurisdiction  when  the  provisions  of  those  statutes 
are  inconsistent  with  the  organization  of  the  county 
court: 

1 K  To  remit  fines  and  forfeited  recognizances,  in  the 
cases  and  manner  provided  in  this  code: 

12.  To  exercise  the  powers  conferred  upon  it  by  other 
provisions  of  this  code. 

§  HI.  Ja  addition  to  the  jurisdiction  mentioned  in 
the  last  section,  jurisdiction  was  transferred  to  the 
county  court  on  the  first  Monday  of  July,  1847  : 

1.  Of  proceedings  then  pending  in  the  late  court  of 
common  {deas  of  the  county,  in  suits  originally  com- 
menced injustices'  courts: 

2.  To  enforce  the  orders  and  judgments  of  the  late 
<MRurt  of  common  pleas  of  the  county,  rendered  before 
that  day,  or  to  exercise  such  other  powers  in  respect 
thereto,  as  it  might  exercise  if  they  had  been  made  or 
rendered  by  this  court. 

§  112.  The  county  court  is  held  by  the  county  judge 
elected  in  the  county,  or  in  case  of  his  inability  or  a 
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Tacancy  in  his  office,  by  the  surrogate,  or  in  a  county 
where  there  is  a  special  county  judge,  by  that  officer.  , 

§  113.  The  terms  of  this  court  in  each  county,  shall 
continue  as  at  present  prescribed,  until  the  thirty-first 
day  of  December,  1850,  inclusive,  and  no  longer. 

§  114.  After  that  time,  a  term  of  the  county  court,  for 
the  trial  of  issues,  must  be  held  in  each  county,  on  the 
first  Tuesday  of  January,  March,  May,  July,  September 
and  November,  in  each  year,  and  must  be  continued  as 
long  as  the  public  interests  require.  The  court  is  al« 
ways  open  for  the  transaction  of  any  other  business. 

§  115.  The  terms  of  the  county  court  mast  be  held  at 
the  court  house  of  the  county,  or  if  there  be  more  than 
one,  at  either  or  both,  as  the  supervisors  may  from  time 
to  time  appoint.  The  appointment  must  be  made  at 
least  thirty  days  before  the  holding  of  a  term  in  pursu- 
ance thereof  and  published  as  the  supervisors  may  di- 
rect. It  shall  continue  in  force  until  another  appoint- 
ment be  made. 

CHAPTER  IX. 

THB  surrogates'  COURTS. 

SscTioN  116.    Surrogate's  court  in  each  county. 
117-119.    Ite  jurisdiction. 
120,121.    Bj  whom  held. 

122.  Officer  holding  court>  denominated  in  this  code,  the  surrogate. 

123.  Court  when  held. 

§  1 16,  There  is  in  each  county  a  surrogate's  court, 
with  the  jurisdiction  conferred  by  the  next  three  sections, 
and  no  other.     But  nothing  contained  in  this  section 
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affects  its  jurisdiction  of  proceedings  now  pending 
therein ;  nor  does  it  affect  any  judgment  or  order  al- 
ready made,  or  proceeding  already  taken. 

§  1 17.  The  surrogate's  court  has  exclusive  jurisdic- 
tion, in  the  first  instance,  in  the  county,  to  take  proof  of 
wills, 

1.  When  the  testator,  at  or  immediately  before  his 
death,  was  an  inhabitant  of  the  county,  in  whatever 
place  he  may  have  died : 

2.  When  the  testator,  not  being  an  inhabitant  of  this 
state,  shall  have  died  in  the  county  leaving  assets 
therein : 

3.  When  the  testator,  not  being  an  inhabitant  of  this 
state,  shall  have  died  out  of  the  state,  leaving  assets  in 

the  county : 

4.  When  the  testator,  not  being  an  inhabitant  of  this 
state,  shall  have  died  out  of  the  state,  not  leaving  as- 
sets therein,  but  where  assets  thereafter  come  into  the 
county : 

5.  When  real  property,  devised  by  the  testator,  is  sit- 
uated in  the  county,  and  no  other  surrogate's  court  has 
gained  jurisdiction,  under  either  of  the  preceding  sub- 
divisions of  this  section. 

Taken  from  2  R.  S,y  3d  ed.^  126,  sec  46. 

§  118.  The  surrogate's  court  has  jurisdiction  also, 
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1.  To  take  proof  of  a  will  relating  to  real  property 
situated  ia  the  county,  when  the  testator  shall  have  died 
out  of  this  state,  not  being  an  inhabitant  thereof  and 
not  leaving  assets  therein : 

2.  To  grant  and  revoke  letters  testamentary  and  of 
administration : 

3.  To  direct  and  control  the  conduct,  and  settle  the 
accounts  of  executors  and  administrators : 

4.  To  enforce  the  payment  of  debts  and  legacies,  and 
the  distribution  of  the  estates  of  intestates : 

5.  To  order  the  sale  and  disposal  of  the  real  property 
of  deceased  persons : 

6.  To  appoint  and  remove  guardians,  to  direct  and 
control  their  conduct  and  to  settle  their  accounts : 

7.  To  take  the  care  and  custody  of  the  person  and 
estate  of  a  lunatic  or  habitual  drunkard  residing  in  the 
county,  and  to  appoint  and  remove  committees,  to  di- 
rect and  control  their  conduct,  and  to  settle  their  ac- 
counts : 

8.  To  direct  the  admeasurement  of  dower: 

9.  To  exercise  the  powers  conferred  upon  it  by  other 
provisions  of  this  code. 

Taken  from  2  R.  S.^  3(2  ed,^  318,  sec.  1,  except  sab-divis- 
ion Ij  which  is  new,  but  deemed  a  necessary  and  proper  pro- 
yison.     This  jurisdiction  now  rests  with  the  county  courts. 

§  119.  The  jurisdiction  acquired  by  a  surrogate's 
court  over  a  matter  or  proceeding,  is  exclusive  of  that 
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of  another  surrogate's  court,  except  when  otherwise 
provided  by  this  code.  And  when  a  guardian  is  ap- 
pointed or  any  other  proceeding  is  commenced,  in  the 
surrogate's  court  of  a  particular  county,  all  further  pro- 
ceedings in  respect  to  the  same  must  be  continued  in 
that  court. 

Taken  from  2  R,  S,y  Zd  $d.y  322,  su.  26. 

§  120.  The  surrogate's  court  must  be  held  by  the  sur- 
rogate, in  each  county  having  a  population  exceeding 
forty  thousand,  in  which  the  legislature  have  provided 
or  may  provide,  for  the  election  of  a  separate  officer  to 
perform  the  duties  of  the  office  of  surrogate.  In  every 
other  county,  it  must  be  held  by  the  county  judge. 

Const.,  art.  6,  sec.  14. 

§  131.  In  case  of  the  inability  of  the  surrogate,  or  of  a 
vacancy  in  his  office,  the  court  must  be  held  by  the 
county  judge,  or  if  he  be  unable  to  act,  or  his  office  be 
vacant,  by  the  special  county  judge,  in  a  county  where 
there  is  such  an  officer.  If  there  be  no  county  judge 
or  special  county  judge,  or  he  be  unable  to  act,  it  must 
be  held  by  the  district  attorney. 

§  122.  The  officer  by  whom  a  surrogate's  court  is 
held,  as  authorised  by  the  last  two  sections,  is  in  this 
code  denominated  the  surrogate. 

§  123.  The  surrogate's  court  is  at  all  times  open  for 
the  transaction  of  business  within  its  jurisdiction ;  but 
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it  is  the  especial  duty  of  the  surrogate,  to  attend  at  his 
office  on  Monday  of  each  week,  and  there  hold  a  sur- 
rogate's court. 

CHAPTER  X. 

THE  COUBTS  OF   SESSIONS. 

AmTiCLE  I.    The  eoarts  of  MMiont,  in  general. 

U.    The  courts  of  teisions,  other  than  in  the  city  and  eonhty  of  New.Tork. 
III.    The  eonrt  of  seetions  of  the  eitj  of  New-York. 

This  chapter  is  sufficiently  explained  in  the  code  of  criminal 
procedure,  p.  19-28. 

ARTICLE  I. 

THE  COURTS  OF  SESSIONS}  IN  GENERAL. 
Sbction  124.    Court  of  session!  in  each  county. 

§  124.  There  is,  in  each  of  the  counties  of  this  state, 
a  court,  denominated  a  court  of  sessions,  with  the  ju- 
risdiction conferred  hy  the  next  two  articles,  and  no 
other;  but  nothing  contained  in  this  section  afiects 
its  jurisdiction  in  actions  or  proceedings  now  pending 
therein ;  nor  does  it  affect  any  judgment  or  order  al- 
ready made  or  proceeding  already  taken. 
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ARTICLE  II. 


THE  OOURTS   OF  SESSIONS,  OTHER   THAN  IN   THE  CITY  AND  COUNTY  OF 

NEW  YOBK. 

SBcnoK  125, 126.    Their  jariidietSon. 

127.    Indictments  for  offences  punishable  with  death,  to  be  sent  taoyer 

and  terminer. 
128«    Other  indictmente  may  be  sent  to  oyer  and  terminer. 

129.  By  whom  held. 

130.  When  and  where  held,  and  their  duration. 


§  125.  The  courts  of  sessions  embraced  in  this  article 
have  jurisdiction, 

1.  To  inquire,  by  the  intervention  of  a  grand  jurjr,  of 
all  public  offences  conamitted  or  triable  in  the  county : 

2.  To  try  and  determine  indictments  found  therein, 
or  sent  thereto  by  the  court  of  oyer  and  terminer  of  the 
county,  for  public  offences  not  punishable  with  death : 

3.  To  remove  justices  of  the  peace,  police  justices^ 
and  justices  of  justices'  courts  of  cities  in  their  re- 
spective counties,  and  their  clerks,  after  due  notice  and 
an  opportunity  of  being  heard  in  their  defence,  for 
causes  to  be  stated  in  the  order  of  removal : 

4.  To  hear  and  determine  appeals  from  orders  of  jus- 
tices of  the  peace,  under  the  provisions  of  the  code  of 
criminal  procedure  respecting  the  support  of  bastards : 

5.  To  examine  into  the  circumstances  of  persons 
committed  to  prison  as  parents  of  bastards,  and  to  dis- 
charge them  in  the  cases  provided  by  the  code  of  crimi- 
nal procedure. 
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6.  To  hear  and  determine  complaints  under  the  pro- 
visions of  the  code  of  criminal  procedure,  respecting 
masters,  apprentices  and  servants: 

?•  To  review  the  convictions  of  disorderly  persons 
actually  imprisoned,  and  to  execute  the  powers  confer- 
red and  duties  imposed  by  the  code  of  criminal  proce- 
dure in  relation  to  those  persons: 

8.  To  continue  or  discharge  the  recognizances,  un- 
dertakings and  bonds  of  persons  bound  to  keep  the 
peace  or  to  be  of  good  behavior,  or  both ;  and  to  in- 
quire into  and  determine  the  complaints  on  which  they 
were  founded,  as  provided  in  the  code  of  criminal  pto* 
cedure : 

9.  To  compel  relatives  of  poor  persons  and  commit- 
tees of  the  estates  of  lunatics,  to  support  such  persons 
and  lunatics,  in  the  cases  and  in  the  manner  prescribetd 
by  the  code  of  criminal  procedure: 

10.  To  exercise  the  powers  conferred  by  the  code  of 
criminal  procedure,  in  relation  to  the  estates  of  persons 
absconding  and  leaving  their  families  chargeable  to  the 
public : 

11.  To  exercise  the  powers  conferred  upon  them  by 
other  provisions  of  this  code,  or  of  the  code  of  criminul 
procedure. 

§  1S6.  In  addition  to  the  jurisdiction  eonferted  by  tbe 
last  section,  jurisdiction  was  transferred  to  and  vested 
in  these  courts,  in  their  respective  counties,  on  the  first 
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Monday  of  July,  1847,  of  all  indictments  and  proceed- 
ings similar  to  those  mentioned  in  the  last  section, 
which  were  then  pending  in  the  late  courts  of  general 
sessions  of  the  peace. 

§  127.  When  an  indictment  is  found  in  one  of  these 
courts,  for  an  offence  punishable  with  death,  the  court 
must  send  it  to  the  court  of  oyer  and  teTminer  of  the 
county. 

§  128.  These  courts  may  also  send  an  indictment, 
feaud  therein  and  remaining  tfndetevmined,  fo^  an  of- 
fence not  punishable  with  death,  to  the  next  cduft'of 
•oyer  and  terminer  of  the  isetme  county,  to  he  determined 
according  to  law;  but  that  court,  if  in  its  opinion  the 
same  is  not  proper  to  be  tried  therein,  may  remit  it 
back  to  the  court  by  "which  it  was  sent,  which  m«st 
proceed  thereon  as  if  it  'had  remained  'there. 

§  129.  These  courts  must  be  held  by  the  county  judge, 
together  with  two  justices  of  the  sessions,  designated 
as  provided  by  other  stutiites.  If  the  justices  of  the 
sessions,  or  either  of  them,  be  absent  at  a  tenia  of  a 
court  of  sessions,  or  the  office  of  those  justiceis,  or  eitber 
of  them,  be  vacant,  the  county  judge  may  supply  Ihe 
vacancy  or  deficiency  for  the  term  by  designating  the 
requisite  number  to  form  the  court,  from  the  justices 
of  the  peace  of  the  county. 

^  130.  These  courts  must  be  held  at  the  same  place, 
and  commence  on  the  same  day,  as  the  terms  of  the 

[aVIL  OODK.]  6 


fo^  TU%  OOOK  pir 

cpanty  courts  ia  their  respective  coiinties,  an4  ninst  ho 
cflDtiuued  i(s  long  as  the  public  interests  require. 

ATICLE  m. 

THS  GOUKT   OF   SESSIONS  OF  THE  CITY   OF   NEW-TOUC. 

StcTiOK  131.  This  court  continued,  and  name  changed. 

laS.  Iti  JuriBdieUpn. 

133.  Indictments  for  offences  punishable  with  death,  to  be  sent  to  ojer 

4nd.  tennimtf. 

]34»  136.    By  whom  held. 

136.  When  held,  and  its  duration.    Concurrent  terms. 

137.  When  term  may  be  extended. 

138.  Where  held. 

\  131,  The  court  jbiown  93  the  court  of  general  W9r 
j^iws  ia  aod  for  the  city  and  county  of  New-York,  is 
continued,  with  the  jurisdiction  conferred  by  the  next 
tWQ  sections,  and  no  other,  and  is  denominated  th^e 
court  of  sessions  of  the  city  of  New-Tork.  But  nothing 
contained  in  this  section  aflfects  its  jorisdiction  of  fic- 
tions or  proceedings  now  pending  therein ;  nor  does  it 
affect  any  judgment  or  order  already  made  or  proceed- 
ing already  taken. 

§  132.  This  court  has  juzisdiction, 

1.  To  inquire,  by  the  interTeation  of  a  grand  jury, 
of  all  public  offences  committed  or  triable  in  the  city 
and  county  of  New- York : 

2.  To  try  and  determine  any  indictment  found  there- 
in, or  sent  thereto  by  the  court  of  oyer  and  terminer  of 
the  city  and  county  of  New- York,  for  a  public  offence 
not  ptjinisbable  wi^  death : 


3.  'To  remore  police  justices  end  justices  of  the  jas- 
ticetf  courts  of  the  city  of  New-¥ofk,  and  (their ^^lei^ks, 
lifter  dae  notice  and  an  opportunity  of  being  tieard  in 
their  defence,  for  causes  to  be  stated  in  the  order  of  re* 
mova): 

4.  In  cases  arising  in  the  city  and  county  of  New- 
York,  such  as  are  enumerated  in  subdivisions  4  to  11, 
iKith  inclasiTe,  of  section  125, 

§  133.  When  an  indictment  is  found  in  this  court,  for 
an  offence  punishable  with  death,  it  must  be  sent  to 
the  next  court  of  oyer  ,iind  terminer  of  tlie  cit^  ond 
^unty  of  New-'TTp^ 

§  134.  This  court  must  be  held,  except  as  provided 
in  the  next  section,  by  the  recorder  or  city  judge  of  the 
city  of  New- York,  or  by  <one  of  the  judges  of  the  court 
of  common  pleas  of  that  city,  as  the  presiding  judge, 

together  with  two  of  the  aldermen  of  the  city,  desig- 
nated, as  the  common  council  may  by  ordinance  pre- 
scribe. But  it  is  the  especial  duty  of  the  recorder  or 
city  judge  to  hold  the  court ^aad  preside  itfaeiein. 

§  186.  'When  the  court  is  convened  for  the  purpose 
of  exercising  the  jurisdiction  conferred  by  the  third 
subdivision  of  section  126,  it  must  be  held  by  the  re- 
corder or  city  judge  of  the  city  of  New-York,  and  at 
least  one  of  the  judges  of  the  court  of  common  pleas 
of  that  city,  together  with  the  mayor  and  aldermen 
thereof)  or  a  majority  of  those  officers  then  in  office. 
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§  136.  The  court  must  be  held  on  the  first  Monday 
of  each  month,  and  may  be  continued  until  the  fourth 
Saturday  thereafter,  inclusive.  Concurrent  termis  may 
also  be  held  as  often  as  the  recorder  and  city  judge  may 
from  time  to  time  prescribe,  by  an  order  filed  with  the 
clerk. 

\  137.  If  the  trial  of  a  cause  be  commenced  befbrfe 
the  expiration  of  the  term,  the  court  may  be  continued 
beyond  the  term,  till  the  completion  of  the  trial,  and 
the  rendering  of  judgment  on  the  verdict 

^  138.  This  court  must  be  held  at  such  place  in  the 
city  of  New- York,  as  now  is  or  hei^eafter  may  be  pre- 
scribed, by  ordinance,  by  the  common  council  of  that 
city. 

CHAPTER  Xf. 

THE  CITY   COUaTS. 

Sbctior   139.    These  eovts  eontinved,.  and  name  ohaoiped. 

140.  The  kinds  of  their  jurisdietion. 

141,  142.    Theif  cirll  JoriMietioik. 
143.    Their  criminal  jurisdiction. 

14L  DaAiBCtaeut  for  oflbneM  p«iiililii(^le  witb  dtfifh,  t6  be  seirt  «lo  oftt 
and  terminer. 

145.  other  indictments  may  be  sent  to  oyer  and  terminer. 

146.  Wlten  Indictment  found  in  sessions  may  be  sent  to  dty  eonrt. 

147.  By  whom  held,  when  exercising  ciril  Jurisdiction. 

148.  By  wliom  held,  when  excrcidnir  criminal  jar isdietion. 

149.  When  jud^e  unable  to  hold  or  preside  at  court,  or  dSMinalifled 

cause  how  niid  to  what  court  transferred. 

150.  Terms  now  prescribed,  to  continue  till  December  31,  1850. 
Idf .    Appointifient  of  terms  thereafter,  by  whom  and  how  made. 

^  139.  The  courts  known  as  the  mayors*  courts  of  the 
cities  of  Albany,  Hudson  and  Troy,  the  recorders*  courts 
of  the  cities  of  Buffalo,  Utica  and  Oswego,  and  the 
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^ity  €oart  of  Brooklyn,  are  continued,  with  th^  juris- 
diction conferred  upon  them  by  the  next  seven  sections 

and  no  other :  and  shall  be  hereafter  known  as  the  city 
courts  of  those  cities  respectirely.  But  nothing  con- 
tained in  this  section  affects  their  jurisdiction  of  ac* 
tions  or  proceedings  now  pending  therein,  nor  does  it 
affect  any  judgment  or  order  already  made  or  proceed- 
ing already  taken. 

§  140.  Tbe  jurisdiction  of  these  courts  is  of  two 
kinds: 

1.  Civil:  and 

2.  Criminal. 

§  141.  Their  ci^il' jurisdiction  ^extends  to  the  Jbllow- 
ing  actions  and  proceedings,  where  the  caum  thereof 
arises  or  the  subject  thereof  is  situated  in  the  city  in 
which  the  coMtt  is  established : 

1.  For  the  recovery  of  real  property  or  of  an  estate 
or  interest  therein,  or  for  the  determination  in  any  form 
of  such  right  or  intei^st,  and  for  injuries  to  real 
property : 

2.  For  the  partition  of  real  property : 

3.  For  the  foreclosure  of  the  mortg^e  of  real  piEjo- 
perty: 

4.  For  the  recovery  of  personal  property  distrained 
for  any  cause; 
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5.  For  the  recorery  of  a  penalty  or  forfeiture  itnpos^ 
ed  by  statute : 

.  6.  Against  a  public  officer  or  person  specially  appoin- 
ted  to  execute  his  duties,  for  an  act  done  by  bim  in  vir- 
tue of  his  office,  or  against  a  person  who,  by  his  com- 
mand or  in  his  aid,  does  anything  touching  the  duticc^ 
of  the  office : 

7.  For  the  sale  of  the  real  property  of  an  infant : 

8.  For  the  mortgage  or  sale,  on  the  application  of  a 
religious  corporation,  of  its  real  property  situated  in 
those  cities  respectively,  and  the  appropriation  of  the 
proceeds  thereof: 

9:  To  esiercise  the  powers  conferred  upon  it,  by  oth- 
<Nr*]m>TiflionB  of  this  code; 

This  18  substantially  the  same  jurisdiction  within  the  city 
as  is  conferred  upon  the  county  court  \iithin  the  county. 

§1 142.  These  courts  have  civil  jurisdiction,  also  whe- 
ther the  cause  of  action  arises,  or  the  subject  of  the 
action  is  situated  in  the  city  in  which  the  court  is  es- 
tablished or  not,  in  the  same  cases  in  which  jurisdic- 
tion is  conferred  by  section  68,  upon  the  superior  court 
of  the  city  of  Tfew-lf ork.  applying  that  provision  to  the 
city  in  which  the  court  is  established. 
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$  1431  When  6fgBLmzed  as  provided  in  s^dtion  149;  M 
the  purpose  of  exercising  criminal  jurisdiction,  th^sib^^ 
eoutts  have  jurisdiction : 

!•  To  inquire  by  the  intervention  of  a  grand  jury,  of 
all  public  oflfences  committed  in  the  city  in  which  the 
conrt  is  established: 

2.  To  try  and  determine  an  indictment  found  thetfef 
in^  or  sent  thereto  by  the  court  of  oyer  and  terminer  of 
the  county,  for  a  public  offence  not  punishable  witir 
death,  committed  in  that  city. 

§  144.  "When  an  indictment  is  found  at  a  city  court, 
for  an  offence  punishable  with  death,  the  court  musl^ 
send  the  indictment  to  the  next  court  of  oyer  and  ter- 
miner  of  the  county. 

§  145.  These!  courts  may  also  send  an  indictmefit' 
found  therein  and  remaining  undetermined;  foi*  ah  of- 
fence not  punishable  With  death,  to  the  next  court  of 
oyer  and  terminer  of  the  same  county,  to  be  determin- 
ed according  to  law ;  but  that  court,  if  in  its  opinion 
the  same  is  not  proper  to  be  tried  therein,  may  remit  it 
back  to  the  court  by  which  it  waa  sent,  which  must 
proceed  thereon,  a«  if  it  had  remained  there. 

§  14i5.  When  an  indictinent  is  found  at  a  court  of 
oyer  and  terminer  or  of  sessions,  in  a  county  embracing 
any  of  the  cities  in  which  a  city  court  is  established^ 
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&r  an  ofieBce  not  punishable  with  deaths  ccnmnitted  in 
&At  city,  the  court  in  which  it  was  found  may  send.it 

to  the  next  city  court  in  which  it  is  triable,  which  most. 

* 

proceed  to  try  and  determine  the  indictment,  as  if  it 
had  been  found  therein. 

§  147.  These  courts  must  be  held,  fot  the  exepciae  of 
tbeic  civil  jiirisdiction,  by  the  following  judges.: 

t^  The  oil^  courts  of  the  cities,  of  Albany,  Buffalii^) 

Httd^n,  Oswego;  Ttoj  and  Utica,  by  the  recorders  of 
those  cities : 

2.  The  city  court  of  the  city  ef  Brooklyn,  hy  the  city 
jpdge  of  that,  city. 

§  148.  They  must  be  held,  for  the  exercise  of  their 
criminal  jurisdiction,  by  the  respective  officers  mention- 
ed in  the  last  section,  as  presiding  judge,  together  with 
two  of  the  aldermen  of  the  city,  designated  as  the  com- 
mon council  may  by  ordinance  prescribe. 

§  149.  If  the  judge  authorised  to  hold  or  preside  at  a 
city  court  for  the  exercise  of  either  its  civil  or-  criminal 
jurisdiction,  be  disqualified  from  holding  the  court,  as 
provided  in  section  188,  he  must,  upon  the  request  of 
either  party,  file  with  the  county  clerk  a  certificate, 
stating  the  fact  constituting  the  disqualification  and 
directing  that  the  action  or  proceeding,  if  civil,  be  trans- 
ferred to  the  supreme  court,  or  if  criminal,  to  the  court 
of  oyer  and  terminer  of  the  county,  and  it  must  be 
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transferred  accordingly.  If  he  refuse  to  do  so,  the  su- 
preme court,  at  a  special  term  in  the  district,  or  a  judge 
thereof,  may,  upon  motion  after  due  notice,  order  the 
transfer  to  be  made. 

{ 150.  The  times  and  places  of  holding  the  city  courti?, 
shall  continue  as  at  present  prescribed,  until  the  thirty- 
first  day  of  December,  1850,  inclusive,  and  no  longer. 

§  151.  After  that  lime,  a  term  of  each  of  these  ooutte, 
hr  the  trial  of  issues  and  for  the  heaiing  and  detemiiamr 
tion  of  alt  matters  appertaining  to  its  civil  oy  cviminalijiir 
risdiction,  must  be  held,  at  such  times  and  places  in  thdic 
respective  cities  as  the  common  connoil  thereof  may  bji{ 
ordinance  prescribe,  and  must  be  continued  as  long  as 
the  public  interests  require.  The  court  is  always  open 
for  the  transaction  of  any  other  business. 

CHAPTER  XII. 

THE  justices'    COURTS. 

AftncLC  t.  The  JQstiees^  eourti,  )n  general. 

II.  The  jiMtices'  courts,  held  by  justices  of  the  peace* 

III.  The  justices'  courts  of  the  cities  of  Albany>  Hudson  and  Troy. 

IV.  Thejustsoes*  courta  iatke  oUy  «f  New-York. 

This  chapter  embraces  a  new  armngement  of  the  justices^ 
courts,  assimilating  their  names  as  well  as  their  jurisdiction. 
The  jurisdiction  of  these  courts  is  rendered  uniform,  and  with 
the  €X<3eption  of  taking  from  them  the  power  to  try  actions 
upon  promises  to  marry,  it  is  substantially  the  same  as  in 
the  existing  code.  Their  organization,  which  is  scattered 
through  various  statutes,  and  is  very  anomalous  in  its  charac- 
ter, while  preserved  to  the  extent  rendered  necessary,  is  made 
as  uniform  as  possible. 
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ARTICLE  I. 

THE  justices'    00URT3,   ITJ   GEI^RAL. 

BfiCTiON  152.  Justices*  courts  continued.    Their  names. 
IfiS-ldS.  Their  jurisdiction. 

§  152.  The  courts  known  as  the  courts  of  justices  of 
the  peace,  the  justices'  courts  of  the  cities  of  Albany, 
Hudson  and  Troy,  and  the  justices*  courts  of  the  aeve- 
ral  justices*  districts  in  the  city  of  New- York,  are  con- 
tinuedj  with  the  jurisdiction  conferred  by  the  next  three 
s6<!tion9,  and  no  other,  and  are  in  this  code  denominated 
jttiftices'  courts.  But  nothing  contained  in  this  section 
affscts  their  jurisdiction  in  actions  or  proceedings  now 
pebding  therein,  nor  does  it  affect  any  judgment  or  or- 
der abeady  made,  or  proceeding  already  taken. 

§  153.  These  courts  have  jurisdiction  of  the  following 
actions  and  proceedings : 

1.  Of  an  action  arising  on  contract,  for  the  recovery 
of  money  only,  if  the  sum  claimed  do  not  exceed  one 
hundred  dollars : 

2.  Of  an  action  for  damages  for  an  injury  to  the  per- 
son, or  to  real  property,  or  for  taking,  detaining,  or  in- 
juring personal  property,  if  the  damages  claimed  do  not 
exceed  one  hundred  dollars : 

3.  Of  an  action  for  a  penalty,  not  exceeding  one  hun- 
dred dollars,  given  by  statute : 

4.  Of  an  action  upon  a  bond,  conditioned  for  the 
payment  of  money,  not  exceeding  one  hundred  doUarSi 
though  the  penalty  exceed  that  sum :  the  judgment  to 
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be  given  fbr  the  sum  actually  due.  When  the  pay- 
Bsents  are  to  be  made  by  inatalraents^  an  action  may 
be  brought  fbr  each  instalment  as  it  becomes  due: 

5.  Of  an  action  upon  a  surety  bond  or  undertaking 
taken  by  them,  though  the  penalty  or  amount  claimed 
exceed  one  hundred  dollars  : 

6.  To  take  and  enter  judgment  on  the  confession  of 
a  defendant,  when  the  amount  confei^ed  does  not  ex- 
ceed two  hundred  and  fifly  dollars  : 

7.  In  the  cities  of  Albany,  Hudson,  New-York  and 
Troy,  of  an  action,  upon  the  charter  or  upon  a  by-law 
of  the  corporation  of  those  cities  respectively,  when  the 
penalty  or  forfeiture  does  not  exceed  one  hundred  dol- 
lars. 

§154.  The  jurisdiction  conferred  by  the  last  section 
does  not  extend,  however,  to  a  civil  action^ 

1.  In  which  the  title  to  real  property  shall  come  in 
question : 

2.  Noi  for  an  assault,  battery^  false  imprisonment, 
libel,  slander,  malicious  prosecution,  criminal  conver- 
sation or  seduction,  or  upon  a  promise  to  marry. 

3.  Nor  involving  a  matter  of  account,  when  the  sum 
total  of  the  accounts  of  both  parties,  proved  to  the  sa- 
tisfaction of  the  court,  exceeds  four  hundred  dollars: 

4.  Nor  of  an  action  against  an  executor  or  admiBi»i> 
trator^.as  such. 
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§  155.  Thefbilowingactionscan^however,  be  brought 
in  these  courts,  only  when  the  cause  of  action,  or  some 
part  of  it,  arose  in  the  town,  city  or  district  in  which 
they  are  established,  or  when  the  defeudant  resides,  or 
having  absconded  from  his  residence,  is  found  therein, 

1.  For  the  recovery  of  a  forfeiture  or  penalty  ginc^n 
by  statute : 

2.  Against  a  public  officer  oi  person  spi^ciaUy  c^p* 
pointed  to  execute  bis  duties,  for  an  9tct  done  by  him 
in  virtue  of  his  office,  or  against  a  person  who,  by  his 
command  or  in  his  aid,  does  any  thing  touching  the 
duties  of  such  officer* 

ARTICLE  11. 

THE  justices'  COURTS   HELD   BY   JUSTICES   OP  THE   PEACE. 

9iiQTtoir  156.    Every  jastioe  of  the  peaot  jsait  hold  «  justioe^  eonrt  in  his-  town  or 

city,  except  as  in  next  two  sections. 
157     When  <llsqmi  lifted. 

158.  When  not  obliged  to  hold  coart. 

159.  Action^  in  what  town  or  city  to  he  bronj[^ht. 

160.  Court s>  when  held  and  when  opened. 

§  156.  Every  justice  of  the  peace  must  hold  a  jus- 
tice-s  court  in  the  town  or  city  in  which  he  is  elected, 
denominated  a  justice's  court  of  that  town  or  city,  ex- 
cept as  provided  in  the  next  two  sections. 

§  157.  If  the  justice  be  an  inn -holder  or  tavern- 
keeper,  he  is  disqualified  from  holding  a  court  as  pro- 
vided in  the  last  section  ;  but  if  a  judgment  have  been 
actually  rendered  by  him,  before  his  becoming  so  dis- 
qualified, he  may  issue  execution  thereon  as  in  other 
cases. 
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{  158.  If  be  be  a  member  of  t^  e  legislature,  or  a 
county  judge,  he  is  not  obliged  to  hold  a  justice's  court, 
as  provided  in  section  156,  but  may  do  so  or  not,  at 
his  option. 

§  159.  An  action  of  which  these  courts  have  jurisdic- 
tion, as  provided  in  sections  153  to  155,  both  inclusive, 
must  be  brought, 

1.  In  a  court  hdd  in  the  town  or  cfty  in  which 
either  the  plaintiff  or  defendant,  or  one  of  several  plain- 
tiffs or  defendants  resides,  or  in  another  town  in  the 
same  county,  next  adjoining  the  residence  of  the  plain- 
tiff or  defendant. 

2.  If  the  defendant  have  absconded  from  his  resi- 
dence, in  a  court  held  in  the  town  or  city  in  which  he 
or  his  property  may  be : 

3.  If  the  plaintiff  or  defendant  do  not  reside  in  the 
county,  it  may  be  brought  in  a  court  held  in  the  town 
or  city  in  which  either  the  plaintiff  or  defendant  may 
be: 

4.  If  the  defendant  be  u  corporation,  created  under' 
the  laws  of  this  state,  in  a  court  held  in  the  town  or 
city  in  which  it  transacts  its  gencrtil  business  or  keeps 
an  office  or  has  an  agency  established  for  the  transac- 
tion of  business,  or  is  -established  by  law. 

§  160.  These  courts  may  be  held  at  any  place  desig- 
nated by  the  justice  holding  the  same^  in  the  town  or 
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cfity  for  which  he  is  elected ;  and  they  are  always  open 
for  the  transaction  of  business. 

ARTICLE  III. 

THE  justices'  COURTS  OF  THE  CITIES    OF    ALBANY,   HUDSON  AND  TROT. 

Section  161  •    Justiosi  of  these  conrtB. 

VSL    Eitlier  of  them  may. hold  eomH. 
163.    Courts,  where  to  be  held. 

§  161.  Ther^  ijure  three  justices  of  each  of  thiese 
coarts,  elected  by  the  electors  of  the  cities  ia  wbjiffb 
they  ar^  leatabli^heid. 

§  162.  Either  of  the  justices  of  these  courts  may  hold 
the  court  in  the  city  in  which  he  is  elected. 

§  163.  These  courts  must  be  held  at  the  places  ap- 
pointed pursuant  to  law,  or  if  there  be  none,  at  such 
places  as  may  be  from  time  to  time  appointed  by  the 
common  council  of  their  cities,  at  ten  o'clock  on  every 
judicial  day,  and  must  continue  in  session  as  long  as 
the  public  interests  require. 

ARTICLE  IV. 
SHE  juariGGs'  oouiurs  in  the  city  of  new-ywk. 

asoTioN  1j64,  W.  Justices'  dJftrlcti  in  Mew-XoBk. 
166.    Actions,  where  to  be  brought. 
<167.    Justices  of  these  courts. 

168.  Court  in  each  district,  by  whom  held. 

169.  Proceedings,  when  justice  Is  dlsqmliflMl. 

170.  Courts,  when  and  where  held. 

§  164.  The  city  of  New-York  is  divided  into  six  jus- 
tices' districts,  in  which  there  shall  continue  courts  de- 


adminate^l  the  justices'  courts  of  the  first,  sec(md> 
.thkd,  fourth,  fifth  and  sixth  districts  of  that  city,  re^ 
^pectively. 

§  165.  The  districts  mentioned  in  the  last  section  are 
as  follows : 

1.  The  first  district  emtbraces  the  first,  second,  third 
9bA  fifth  wards : 

2.  The  second  district  embraces  the  fourth,  sixth  and 
fpprteeAth  w^ds : 

3.  The  third  district  embraces  the  eighth  and  ninth 
wards: 

4.  The  fi>urth  district  embraces  the  tenth,  fifteenth 
aad  seventeenth  wards : 

5.  The  iifth  district  embraces  the  seyentb,  eleventh 

and  thirteenth  wards : 

I 

6.  The  sixth  district  embraces  the  twelfth,  sixteenth 
and  eighteenth  wards. 

§  166.  An  action  of  which  these  courts  have  jiuris* 
.4i<^tioii,  as  provided  in  ^ectioo^  15J3  4o  155,  both  iaclju- 
^^e,  mnst  he  brought, 

1 .  In  a  court  held  in  the  district  in  which  either  the 
plaintifif  or  defendant,  or  one  of  several  plaintiffs  or  de- 
fendants, resides: 

!?.  If  fOLonfi  of  tl^  parties  reside  in  the  city  i»f  New- 
Yofk,  in  ajay  of  jthese  ico^rts,  fit  the  eleetioa  of  thiie 
plaintifi": 
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3.  If  the  defendant  be  a  corporation  created  "Ofiiler 
the  laws  of  this  state,  in  a  court  held  in  the  district  in 
which  it  transacts  its  general  business  or  keeps  an 
office  or  has  an  agency  established  for  the  transaction 
of  business,  or  is  established  by  law. 

§  167.  There  is  a  jastice  of  each  of  these  courts,  elec- 
ted by  the  electors  of  the  district  in  which  k  is  ei^ab- 
lished. 

§  168.  The  justice  elected  in  each  dis*trict  must  hold 
the  court  therein ;  or  if  his  office  be  vacant,  it  may  be 

held   by  a  justice  elected  in  another  district,  to  be  die- 
signated  by  the  common  council. 

§  169.  If  a  justice  be  disqualified  ftom  holding  the 
court  as  provided  in  section  188,  he  must,  upon  the  re- 
quest of  either  party,  file  with  the  cowity  derk,  a  cer- 
tificate, stating  the  fact  constituting  the  disqualification, 
and  directing  that  the  action  be  transferred  to  the  jus- 
tice's court  of  another  district  designated  by  him;  and 
it  *shall  be  transferred  accordingly.  If  he  Tefine  to  do 
»o,  the  mipreme  court  at  a  special  term  in  the  satee 
judicial  district,  or  a  judge  thereof,  may,  upon  motion, 
after  due  notice,  order  the  transfer  to  be  made. 

§  170.  These  courts  must  be  held  at  the  places  in 
their  districts,  now  or  hereafter  appointed  by  the  com- 
mon council  df  the  city  ^f  Neiv-Ybrk,  at^ubh  hours  on 

^eVeiy  judicial  day,  as  the  reispective  justices  may  dijfect, 


and  mast  continise  in  session  as  long  tiie  public  inte- 
farts  requiie. 

CHAPTER  XIIL 

THE  MARINE  COURT  OF  THE  CITY   OF  NEW-TORK. 

SBCTfON  171.  Thif  coart  eontmiMd. 

172.  ItijttrMicJtiott. 

173.  Judges  of  the  eowrU 

174.  C^nrt,  when  mud  Whtt^  Ire^O. 

§  171,  The  court,  knovoi  as  the  marine  court  of  the 
city  of  New- York,  is  continued,  with  the  jurisdiction 
conferred  by  the  next  section,  and  no  other.  But  no- 
thing contained  in  this  section  affects  its  jurisdiction  of 
actions  or  proceedings  now  pending  therein ;  tior  does 
it  affect  any  judgment  or  «der  already  made,  or  pro- 
ceeding  already  taken, 

§  172,  The  marine  coort  of  the  city  of  New- York  hfts 
jurisdiction  of  the  fbliowing  actions  and  proceedings: 

1.  Of  the  actions  and  proceedings  enumerated  in 
sections  153  to  155,  both  inclusive: 

2.  Of  an  action  between  a  person  belonging  to  a  ves- 
sel in  the  merchant  service,  and  the  owner,  master  or 
commander  thereof,  demanditig  compensation  for  the 
performance,  or  damages  for  the  violation  of  a  contract 
foi  services  on  boaiid  the  vessel,  during  a  voyage  per- 
formed, in  whole  or  in  part,  or  intended  to  be  perform- 
ed by  the  vessel,  though  the  sum  demanded  exceed 

ode  hundred  dollars* 
[civil  oode.]  6 
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3.  Of  an  action  by  or  against  a  person  belonging-  to  or 
on  board  of  a  vessel  in  the  merchant  service,  for  an 
assault  and  battery  or  false  imprisonment,  committed 
on  board  the  vessel,  upon  the  high  seas,  or  in  a  place 
without  the  United  States,  of  virhich  the  ordinary  courts 
of  this  state  have  jurisdiction,  though  the  damages 
ges  demanded  exceed  one  hundred  dollars.  But  noth- 
ing in  this  or  the  last  subdivision  of  this  section,  gives 
this  court  power  to  proceed,  in  any  of  the  cases  therein 
referred  to,  as  a  court  of  admiralty  or  maritime  juris- 
diction. 

§  173.  There  are  two  judges  of  this  court,  elected  by 
the  electors  of  the  city  and  county  of  New- York.  Either 
of  them  may  hold  the  court* 

§  174.  The  court  must  be  held  at  the  city  hall  in  the 

city  of  New- York  at  ten  o'clock  on  every  judicial  day^ 
and  must  continue  in  session  as  long  as  the  public  in- 
terests require- 

CHAPTER  XIV. 

THE   POLICE   COURTS. 

Section  175.    Courts  of  specfal  sessions  abolished^  and  police  courts  substituted: 
176,  177.    Their  jurisdictioji. 

178.  When  and  by  whom  held  in  the  city  and  county  of  New- York. 

179.  In  the  other  counties. 

^175.  The  courts  of  special  sessions  now  existing,  or 
which  may  be  organized  in  pursuance  of  any  statutory 
provision  now  in  force,  are  abolished ;  and  courts  to  be 
known  as  the  police  courts,  as  organized  by  this  code» 
are  substituted  in  their  stead. 
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§  176.  The  police  courts  have  jurisdiction  in  the  cases 
prescribed  in  the  next  section,  of  the  following  public 
offences  committed  in  their  respective  counties  : 

1.  Petit  larceny,  not  charged  as  a  second  offence: 

2.  Assault  and  battery,  not  charged  to  have  been  com- 
mitted riotously,  or  upon  a  public  officer  in  the  execu- 
tion of  his  duties : 

3.  Poisoning,  killing,  maiming,  wounding  or  cruelly 
beating  an  animal : 

4.  Racing  animals  within  one  mile  of  the  place  where 
a  court  is  held : 

6.  Committing  a  wilful  trespass,  or  severing  any  pro- 
duce or  article  from  the  freehold,  not  amounting  to 
grand  larceny: 

6.  Selling  poisonous  substances,  not  labelled,  as  re- 
quired  by  statute : 

7.  Maliciously  removing,  altering,  defacing  or  cutting 
down  monuments  or  marked  trees : 

8.  Maliciously  breaking,  destroying  or  removing  mile- 
stones, mile-boards  or  guide-boards,  or  altering  an  in- 
cription  thereon. 

§  177.  The  jurisdiction  conferred  upon  the  police 
courts,  by  the  last  section,  can,  however,  be  exercised 
only  in  the  following  cases : 


84  THE  ooDE  or 

1.  When  the  party  charged,  upon  his  being  brought 
before  a  magistrate,  requests  to  be  tried  by  a  police 
court:  or, 

2.  When,  not  having  made  such  request,  and  after 
having  been  required  by  the  magistrate  to  give  bail  for 
his  appearance  at  the  next  court  of  sessions  in  the  coun- 
ty, he  omits  to  do  so  for  twenty-four  hours. 

§  178.  In  the  city  and  county  of  New-York,  these 
courts  must  be  held  at  each  of  the  police  offices  now  or 

hereafter  designated  by  the  common  council,  on  Tues- 
day and  Friday  of  each  week,  by  two  of  the  police  jus- 
tices of  that  city,  and  by  no  other  officer. 

§  179.  In  the  other  counties,  the  police  court  must 
be  held  by  the  magistrate  issuing  the  warrant  of  arrest^ 
or  before  whom  the  defendant  is  brought  to  answer  the 
charge, 

CHAPTER  XV, 

THE   COURTS   0£   CONCIUATION. 

Section  180.    Courts  established. 
181.    Their  Jarisdicftiaa. 

§  180.  Tribunals  are  hereby  established  in  the  seve- 
ral counties  of  this  state,  to  be  known  as  the  courts  of 
conciliation. 

§  181.  The  jurisdiction  of  these  courts,  and  the  man- 
ner of  its  exercise,  is  prescribed  in  subsequent  parts  of 
this  code. 
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CHAPTER  XVI. 

GBNERAL   PROTISIONS    RESPECTING  THE   COURTS   OF  JUSTICE. 

A&ncLB  I.  Publicity  of  their  proceed,  ngt 

11.  Their  incidental  powers  and  daties. 

in.  Particular  disqualiileations  of  judges, 

IV.  Judicial  days. 

y.  Particular  provisions  respecting  the  places  of  holding  the  eoorts  of 

justice. 

TI.  Proceedings^  when  judges  do  not  attend  to  hold  a  court, 

yn.  Seals. 


ARTICLE  I. 

PUBLICITY  OF  THE  PROCEEDINGS  OF  THE  COURTS   OF  JUSmCE. 

Sbqtion    182.    Sittings  o£  courts  to  tas  pmbHe. 

183.    Trial  of  civil  cases  may  be  in  priratcy  upon  agreement  of  parties 
and  order  of  oovrt. 

§  182.  The  sittings  of  every  court  of  justice,  other 
than  a  court  of  conciliation,  are  public,  except  as  pro- 
vided in  the  next  secdoja. 

§  183.  Upon  the  agreement  of  the  parties  to  a  civil 
action,  or  a  proceeding  of  a  civil  nature,  filed  with  the 
clerk,  or  entered  upon  the  minutes,  the  court  may  di- 
rect the  trial  of  an  issue  of  law  or  of  fact,  or  any  other 
proceeding  therein,  to  be  private ;  and  upon  such  di- 
rection, all  persons  shall  be  excluded,  except  the  ofii- 
cers  of  the  court,  the  parties,  their  witnesses  and  coun- 
sel. 
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ARTICLE  IL 

IKCIDENTAL   POWERS   AND  DUTIES   OF  THE  COURTS   OF  JUSTICE* 

SSCTION   184.    Powers  of  conrtB  respecting  the  conduct  of  Judicial  proceedings. 
18&.    Court  of  appeals  and  supreme  court  may  make  rules  of  practieCf 

to  carry  this  code  into  effect. 
186.    Rules  of  supreme  court,  to  what  courts  applicable. 

§  184.  Every  court,  except  a  court  of  conciliation,  has 
power, 

1.  To  preserve  aad  enforce  order  in  its  immediate 
presence  : 

2.  To  enforce  order  in  the  proceedings  before  it,  or 
before  a  person  or  body  empowered  to  conduct  a  judi- 
cial investigation,  under  its  authority : 

3.  To  provide  for  the  orderly  conduct  of  proceedings 
before  it  or  its  officers : 

4.  To  compel  obedience  to  its  judgments,  orders  and 
process,  and  to  the  orders  of  a  judge  out  of  court,  in 
an  action  or  proceeding  pending  therein : 

6.  To  control,  in  furtherance  of  justice,  the  conduct 
of  its  ministerial  officers,  and  of  all  other  persons  in 
any  manner  connected  with  a  judicial  proceeding  be- 
fore it,  in  every  matter  appertaining  thereto : 

6.  To  compel  the  attendance  of  persons,  to  testify,  in 
an  action  or  proceeding  pending  therein,  in  the  cases 
and  manner  provided  in  this  code : 

7.  To  administer  oaths  in  an  action  or  proceeding 
pending  therein,  and  in  all  other  cases  where  it  may 
be  necessary  in  the  exercise  of  its  powers  and  duties. 


S.  To  amend  and  control  its  process  and  orders,  so 
as  to  make  them  conformable  to  law  and  justice: 

§  186.  For  the  effectual  exercise  of  the  powers  con- 
ferred by  the  last  section,  the  court  may  punish  for  con- 
tempt, in  the  cases  provided  in  this  code>. 

§  186.  In  furtherance  of  the  objects  emhraced  in 
section  3,  the  court  of  appeals  and  the  supreme  court 
in  general  session,  may  from  time  to  time,  make  such 
rules,  and  such  only,  for  the  practice  in  those  courts^ 
as  are  necessary  to  carry  this  code  into  effect,  accord- 
ing to  its  spirit. 

§  187.  The  rules  so  made  by  the  supreme  court  shall, 
when  applicable,  govern  the  practice  in  the  other  courts, 
except  the  court  of  appeals,  surrogates'  and  justices' 
courts,  and  courts  of  conciliation ;  and  no  rules  made 
by  the  supreme  court,  except  at  such  general  session  of 
all  the  judges  or  a  majority  of  them,  are  valid. 


ARTICLE  in. 

PARTICDLAR    IH8QUALIFIGATI0NS  OF  J1TDOE8. 

8SCTI0N  188.    Id  what  eases,  a  Judge  cannot  act  as  a  member  of  the  court. 

189.  Not  to  act  as  attorney  or  coiuiBel  in  his  own  eourt,  or  in  a  case  re- 

moved therefrom. 

190.  Certain  judges*  not  to  act  as  attorneys  or  counsel  in  any  coort, 

191.  Judge,  not  to  have  partner  acting  as  attorney  or  counsel  in  his 

courty  or  to  be  interested  in  costs  therein.  > 

§  188.  A  judge  cannot  act  as  such,  in  a  court  of 
which  he  is  a  member,  in  any  of  the  following  cases: 


TSK  OODB  Ot 


1.  In  an  aotioa  or  proceeding  to  ifihicli  be  is  a  party, 
or  in  which  he  is  interested : 

3.  When  he  is  related  tp  either  party,,  Vy  consangui- 
nity oi:  affinity  within  the  third  degree ; 

3.  When  he  k»»  been  attorney,  sf^icitor  or  coc^nae) 
for  either  party,  in  the  action  or  proceeding : 

4«  When  the  action  or  proceeding  is  prosecuted  or 
dfefended,  by  a  person  related  to  him»  iij  eonsangainity 
w  affinity  witkin  the  third  degree,  or  by  a  partner  of  a 
person  so  related,  as  attorney  or  c^imsci  ibr  either  par- 
ty: 

$•  Wbea  be  ww  not  present  wd  sitting  a9  a>  mem- 
ben  of  the  coart,^  ^t  tb^>  b^eariing  of  a  matter  submitted 
Ibi:.  its  decision. 

Bat  this  section  does  not  apply  to  the  arrangement 
of  the  calendar,  or  the  regulation  of  the  order  of  buai^ 
ness. 

^  189.  A  judge  cannot  act  as  attorney  or  counsel  in  a 
court  of  which  he  is  a  judge,  or  in  an  action  or  proceed- 
ing remoTed  thereirom  to  anothjer  court  for  review. 
But  this  section  does  not  extend  to  a  person  who  acts 
as  a  judge,  in  virtue  of  his  office  as  an  alderman  of  a 
city,  exc^  in  cases  in  which  he  may  have  acted  as  a 
member  of  the  court. 

Sec.  2  ^.  S.y  U.  erf.,  373 ;  I^fm  of  1847^ «,  647,  lef,  48- 
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$  190.  A  jtidge  of  the  court  of  appeals  or  supreme 
court,  or  of  the  superior  court  or  court  of  common  pleas 
of  the  city  of  New- York,  caunot  act  aa  attorney  or 
counsel  in  any  coart. 

Laws  of  1847,  p.  647,  sec.  49. 

§191.  A  judge  cannot  have  a  partner,  acting  as  at- 
torney or  counsel  in  the  court  of  which  he  is  a  judge ; 
nor  can  a  judge  be  interested  in  the  costs  of  an  action 
or  proceeding  in  that  court,  except  where  he  is  a  party. 

LaxDs  of  1847,  p,  648,  sec.  62. 

ARTICLE  IV, 

JUDICIAL    DAYS* 

ftscTloN  192.    Courts  of  justice,  to  be  open  every  day»  except  as  in  next  section. 

193.  Courts  not  to  be  open  on  certain  days,  except  for  special  purposes. 

194.  If  court  appointed  for  or  adjourned  to  those  days,  to  be  deemed  for 

next  day. 

195.  Certain  persons,  not  compellable  to  act  as  jurors  on  seventh  day  of 

the  w.eek. 

196.  Penalty  for  serving  process  on  such  persons,  for  or  on  that  day. 

§  192.  The  courts  of  justice  may  be  held,  and  judi- 
cial business,  may  be  transacted,  on  any  day,  except  as 
provided  in  the  next  section. 

§  193.  No  court  can  be  opened,  nor  can  any  judicial 
business  be  transacted,  on  Sunday,  on  the  first  day  of 
January,  on  the  fourth  day  of  July,  on  Christmas  day, 
on  a  day  on  which  a  general  election  is  held,  or  on  a 
day  appointed  by  the  governor  of  this  state  as  a  day  of 
fast  or  thanksgiving,  except  for  the  following  purpo- 
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1.  To  give,  upon  their  request,  instructions  to  a  jury 
then  deliberating  on  their  verdict : 

2.  To  receive  a  verdict,  or  discharge  a  jury: 

3.  For  the  exercise  of  the  powers  of  a  single  magis- 
trate, in  a  criminal  action,  or  in  a  proceeding  of  a  cri- 
minal nature. 

§  194.  If  any  of  the  days  mentioned  in  the  last  section 
happen  to  be  a  day  appointed  for  the  holding  of  a  court, 
or  to  which  it  is  adj  mrned,  it  is  deemed  appointed  for, 
or  adjourned  to  the  next  day. 

§  195.  A  person,  whose  religious  fiiith  and  practice 
are  to  keep  ihe  seventh  day  of  the  week,  as  a  day  set 
apart  by  divine  command,  as  the  Sabbath  of  rest  from 
labor  and  dedicated  to  the  worship  of  God,  cannot  be 
compelled  on  that  day  to  attend  as  a  juror. 

§  196.  A  person,  who  shall,  on  that  day,  knowingly 

and  maliciously  serve,  or  cause  to  be  served,  upon  one 
who  is  exempted  as  provided  in  the  last  section,  pro- 
cess issued  from  a  justice's  court,  returnable  on  that  or 
any  other  day,  or  who  shall,  before  that  day,  knowingly 
and  maliciously  serve  upon  him  such  process  return- 
able thereon,  is  guilty  of  a  misdemeanor,  and  may  be 
punished  by  a  fine  not  exceeding  one  hundred  dollars, 
or  by  imprisonment  not  exceeding  thirty  days,  or  both. 

As  to  the  last  two  sections,  see  Laws  of  1847,  p.  451,  ch* 
349, 
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ARTICLE  V. 

PARTICULAR   PROVISIONS   RESPECTING     THE    PLACES     OF   HOLDING     THE 

COURTS  OF  JUSTICE. 

Section  197.  Courts^  where  to  be  held. 

198.  On  agreement  of  parties  and  order  of  court,  trial  of  a  civil  case 
may  be  had  elsewhere. 

199,  200.  AccoDimoilations  for  court  and  jury,  by  whom  and  how 

furnished. 
201.  Governor  may,  in  certain  eases,  change  place  of  holding  court* 
202*  Similar  powers,  when  to  be  exercised  by  presiding  judge. 

203.  Persons  bound  to  appear  at  place  so  appointed. 

204.  Intoxicating  liquors,  not  to  be  sold  in  court-house. 

§  197.  Every  court  of  justice  must  sit  at  the  places 
designated  for  that  purpose  in  this  code,  except  as  pro- 
vided  in  the  next  five  sections. 

§  198.  Upon  the  agreement  of  the  parties  to  a  civil 
action  or  a  proceeding  of  a  civil  nature,  filed  with  the 
clerk  or  entered  upon  the  minutes,  the  court  may  direct 
that  the  trial  of  an  issue  of  law  or  of  fact,  or  any  other 
proceeding  therein,  be  had  elsewhere  than  at  the  court- 
house. 

§  199.  The  supervisors  of  a  county  in  which  a  term 
of  the  court  of  appeals,  or  a  term  or  circuit  of  the 
supreme  court,  or  a  term  of  a  court  of  oyer  and  termi- 
ner or  sessions,  or  county  court,  is  appointed  to  be  held, 
must  provide  the  court  with  rooms,  furniture,  atten- 
dants, fuel,  lights  and  stationery,  suitable  and  sufficient 
for  the  transaction  of  its  business,  and  for  the  jury  at- 
tending upon  it.  The  common  council  of  the  city  in 
which  a  term  of  a  city  court,  and  in  the  city  of  New- 
York,  a  term  of  the  superior  court  or  court  of  common 
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pleas  of  that  city,  is  appointed  to  be  held,  must  make 
for  those  courts  the  same  provision. 

§  200.  If  a  board  of  supervisors  or  common  council 
neglect  to  make  the  provision  required  by  the  last  sec- 
tion, the  court  may  order  the  sheriff  to  do  so ;  and  the 
expense  incurred  by  him  in  carrying  the  order  into  ef- 
fect, when  certified  by  the  court,  is  a  county  or  city 
charge. 

§  ^01.  The  governor  may,  by  proclamation  filed  with 
the  secretary  of  state  and  published  as  he  may  pre- 
scribe, direct  that  a  session  of  the  court  for  the  trial  of 
impeachments,  a  term  of  the  court  of  appeals,  a  term 
or  circuit  of  the  supreme  court,  or  a  term  of  a  court  of 
oyer  and  terminer  or  sessions,  be  held  at  a  place  other 
than  that  appointed,  when  war,  pestilence  or  other 
public  calamity,  or  the  danger  thereof^  may  render  it 
necessary ;  and  may  in  the  same  manner  revoke  the 
proclamation,  and  in  his  discretion  appoint  another 
place  for  holding  the  court. 

§  202.  A  judge  authorised  to  hold  or  preside  at  a 
court  appointed  to  be  held  in  a  city  or  town,  may ,  by 
ajQL  order  filed  with  the  county  clerk,  and  published  as 
he  may  prescribe,  direct  that  the  court  be  held  or  con- 
tinued at  any  other  place  in  the  city  or  county  than 
that  appointed,  when  war,  pestilence  or  other  public 
calamity,  or  the  danger  thereof,  or  the  destruction  of 
the  building  appointed  for  holding  the  court,  may  ren- 
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der  it  necessary ;  and  may,  in  the  same  manner  revoke 
the  order,  and  in  his  discretion  appoint  another  place 
in  the  same  city  or  county,  for  holding  the  court. 

§  203.  When  a  court  is  held  at  a  place  appointed,  as 
provided  in  the  last  two  sections,  every  person  held  to 
appear  at  the  court  must,  appear  at  the  place  so  ap- 
pointed. 

§  204.  Intoxicating  liquors  must  not,  on  any  pre- 
tence, be  sold  in  the  court-house  of  a  county.  A  vior 
lation  of  this  section  is  punishable  as  a  contempt  and 
as  a  misdemeanor. 

ARTICLE  VI. 

PROCEEDINGS,   WHEN  JUDGES  DO   NOT  ATTEND,   TO  HOLD  A  COURT. 
Section  205, 206.    Adjouroment  of  court,  for  want  of  attendance  of  judgfes. 

§  205.  If  no  judge  attend  on  the  day  appointed  for 
holding  a  court,  before  four  o'clock  in  the  afternoon,  the 
court  shall  stand  adjourned  until  the  ne:£t  day  at  nine 
o'clock;  and  if  no  judge  attend  on  that  day,  before 
four  o'clock  in  the  afternoon,  it  shall  then  stand  ad- 
journed for  the  term. 

§  206.  If  less  than  a  sufficient  number  of  judges  attend, 
on  the  day  appointed  for  holding  a  court,  or  on  the  day 
to  which  it  stands  adjourned,  as  provided  in  the  last 
section,  the  judge  or  judges  attending  must  adjourn  the 
court  until  the  next  day  at  ten  o'clock;  and  may  in  the 
same  manner  adjourn  it  from  day  to  day,  not  beyond 
the  same  week,  until  a  sufficient  number  of  judges  at- 
tend. 
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ARTICLE  VII. 

SEALS  OF  THE  COURTS  OF  JUSTICE. 

BxcTxoN  207.    What  courts  have  seals. 

206.    Present  seals  to  be  used  till  December  31,  I860. 

209,  210.    Secretary  of  state  to  procure  new  seals.    Devices  thereof. 

21 1«    Seals,  by  whom  kept. 

212.  To  what  proceedings  to  be  affixed. 

213.  How  affixed. 

§  207.  Each  of  the  following  courts,  and  no  other, 
has  a  seal : 

1.  The  court  of  appeals: 

2.  The  supreme  court : 

3.  The  superior  court  of  the  city  of  New- York : 

4.  The  court  of  common  pleas  of  the  city  of  New- 
York  : 

5.  The  courts  of  oyer  and  terminer: 

6.  The  county  courts : 

7.  The  surrogates'  courts: 

8.  The  courts  of  sessions : 

9.  The  city  courts : 

10.  The  marine  court  of  the  city  of  New- York. 

§  208.  The  seals  now  used  by  these  courts  shall  con- 
tinue to  be  so  used,  until  and  including  the  thirty-first 
day  of  December,  1850.  After  that  day,  the  seals  de- 
vised as  provided  in  the  next  section,  shall  be  the  seals 
thereof. 
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§  209.  At  least  thirty  days  before  the  fir^t  day  of  Jan- 
uary, 1851,  the  secretary  of  state  must  procure  and 
transmit,  at  the  expense  of  the  state,  to  the  clerks  of 
the  several  courts  and  to  the  surrogates  mentioned  in 
section  207,  seals,  with  the  arms  of  the  state  engraved 
in  the  centre  thereof,  and  with  the  following  inscrip- 
tions surrounding  the  same : 

1.  For  the  court  of  appeals,  "  Court  of  Appeals — 
State  of  New-York." 

2.  For  the  supreme  court,  "New-York Supreme  Court. 
County,"  inserting  the  name  of  each  county. 


3.  For  the  superior  court  of  the  city  of  New-York, 
"  Superior  Court  of  the  City  of  New-York." 

4.  For  the  court  of  common  pleas  of  the  city  of  New- 
York,  "Court  of  Common  Pleas  of  the  City  of  New- 
York." 

5.  For  the  courts  of  oyer  and  terminer,  "  Oyer  and 

Terminer, County,  N.  Y."  inserting  the  name  of  each 

county;   and   in  the  city  and  county  of  New- York, 
"  Oyer  and  Terminer — City  and  County  of  New- York." 

6.  For  the  county  courts,  "  County  Court, Coun- 
ty, N.  Y.,"  inserting  the  name  of  the  county. 

7.  For  the  surrogates'  courts,  "  Surrogate's  court ; 
County,  N.  Y.,"  inserting  the  name  of  the  county. 

8.  For  the  courts  of  sessions,  "  Court  of  sessions, 
• —  County,  N.  Y."  or  in  the  city  and  county  ofNew-York, 
"Court  of  sessions — City  and  county  of  New- York." 
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9.  For  the  city  courts,  "  City  court  of  the  city  of 
,  N.  Y.,  inserting  the  name  of  the  city. 


10.  For  the  marine  court  of  the  city  of  New-YoA, 
**  Marine  court  of  the  City  of  New- York." 

§  210,  The  secretary  of  state  must,  at  the  same  time 
and  in  the  same  manner,  transmit  to  each  county  clerk, 
a  seal  for  his  county,  with  the  device  mentioned  in  the 
last  section,  and  the  following  inscription  surrounding 
the  same,  " County, — State  of  New- York,"  insert- 
ing the  name  of  the  county ;  or,  in  the  city  and  coun- 
ty of  New- York,  "  City  and  County  of  New- York. — 
State  of  New-York." 

§  211.  The  clerk  of  each  court  mentioned  in  section 
207,  except  the  surrogate's  court,  must  keep  the  aeal 

thereof     The  seal  of  the  surrogate's  court  must  be  kept 
by  the  surrogate. 

§  212.  The  seal  of  a  court  need  not  be  affixed  to  any 
proceedings  therein,  except, 

1.  To  a  writ  specially  ordered  by  the  court : 

2.  To  the  proof  of  a  will  or  the  appointment  of  an  ex- 
ecutor, administrator  or  general  guardian :  or, 

3.  To  the  authentication  of  a  copy  of  a  record  or 
other  proceeding  of  the  court  or  an  officer  thereof,  for 
the  purpose  of  evidence  in  another  court. 

§  213.  The  seal  may  be  affixed  by  impressing  it  on 
the  p9^r,  or  on  a  substance  attached  to  it  and  capable, 
of  receiving  the  impression. 
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TlTLfe  n. 

OF  JUmaUh  ^FKtCEBS. 

Chaftsb  I.  Judicial  oflcen,  ia  geiiArml. 

II.  Their  eleetioo,  tenure  of  office,  classiflcation  and  eompenfation. 

III.  Particular  dlMjilalificMtiont  of  Judicial  oAoenu 

lY.  Their  removal  from  office. 

W,  Their  Incidental  powcn  and  dutiat. 

VI.  Yaeaneiet  in  office,  and  the  powers  of  certain  special  Jud^s. 

Vn,  Miscellaneous  provisions  respectfiig  Judicial  ottcen^ 

CHAPTER  L 

JVJXCIAL  OFFICXBS   IN  <2£NEBM*. 
8vcsiojT2t4.    Who  is  a  Jndieiid  oflioar. 

^14.  A  judicial  officer  is  a  person  autlunifled  to  %elt 
as  a  judge,  in  a  court  of  justice- 

CHAPTER  n, 

IXECriOV,  TENVILC  OF  OFFICE,  CLASSIFICATION  AND  COMPSH8ATION  OF 

JUDICIAL  OFFICERS. 

tecTioN  215.    Election,  appoimmeat,  and  tenure  of  oflloe  of  Judicial  oflleen. 
216.    Their  compensation. 

§  215.  Judicial  officers  are  elected  by  the  electors  of 
the  state  at  large,  or  of  a  county,  city,  town  or  district 
thereof  J  or,  when  their  offices  become  vacant,  are  ap- 
pointed in  the  manner  prescribed  by  the  constitution 
and  by  special  statutes.  The  tenure  of  their  offices, 
and  their  classification,  are  provided  for  in  the  same 
manner.  » 

§  216.  All  judicial  officers,  except  justices  of  the  peace, 
receive,  at  stated  times,  for  fiieir  se)rvices,  a  compensa- 

[ciVfL  OQDtt. J  T 
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tion  established  by  special  statutes,  which  cannot  be 
increased  or  diminished  during  their  continuance  io 
office ;  and  are  prohibited  from  receiying,  to  their  own 
use,  any  fees  or  perquisites  of  office. 

CHAPTER  IIL 

PARTICUULB,  DISQUALIFICATIONS  OF  JUDICIAL  OFFICEBS. 
SxcTioF  217.    Ditqualifleatioiift  of  Judges  of  court  of  appeals  and  fupreme  court. 

§  217.  The  judges  of  the  court  of  appeals  and  of  the 
supreme  court,  cannot  hold  another  office  or  public  trust; 
and  all  votes  for  any  of  them,  for  an  elective  office, 
except  that  of  a  judge  of  those  or  other  courts,  gives 
by  the  legislature  or  the  people,  are  void.  They  are 
also  prohibited  from  exercising  any  power  of  appoint- 
ment to  public  office. 

CHAPTER  IV- 

REMOTAL   OF   JUDICIAL   OFFICERS   FROM   OFFICE. 

8BOTI0K  218.  Judge*  of  court  of  aq|>pealt  and  supreuM  court,  horn  remoYcd. 

219.  other  Judicial  oAcers,  how  removed. 

220.  RemoYal  by  legislature,  how  made. 

221.  Juttieet  of  peace,  Itc,  how  remored. 

§  218.  The  judges  of  the  court  of  appeals  and  supreme 
court  may  be  removed  by  concurrent  resolution  of  both 
houses  of  the  legislature,  if  two-thirds  of  all  the  mem- 
bers elected  to  the  assembly,  and  a  majority  of  all  the 
members  elected  to  the  senate,  concur  therein. 

§  219.  All  other  judicial  officers,  except  justices  of 
the  peace,  police  justices,  and  the  justices  of  justices' 
courts  in  cities,  may  be  removed  from  office^ 
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1.  By  the  court  for  the  trial  of  impeachments,  upon 
an  impeachment  by  the  assembly,  for  wilful  and  cor- 
rupt misconduct  in  office : 

2.  By  the  senate,  on  the  recommendation  of  the 
governor. 

§  220.  No  removal  can  be  made  by  the  concurrent  re- 
solution of  both  houses  of  the  legislature,  or  by  the 
senate  on  the  recommendation  of  the  governor,  as  pro- 
vided in  the  last  two  sections,  unless  the  cause  thereof 
be  entered  on  the  journals,  nor  unless  the  party  com- 
'plained  of  shall  have  been  served  with  a  copy  of  the 
comiplaint  against  him,  and  shall  have  had  an  opportu- 
nity of  being  heard  in  his  defence.  On  the  question  of 
removal,  the  ayes  and  noes  must  be  entered  on  the 
journal. 

§  221.  Justices  of  the  peace,  police  justices,  and  the 
justices  of  justices'  courts  in  cities,  may  be  removed  by 
the  courts  of  sessions  in  their  respective  counties,  after 
due  notice  and  an  opportunity  of  being  heard  in  their 
defence,  for  causes  to  be  s;ated  in  the  order  of  removal 
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CHAPTER  V. 

IirCIDEKTAL  POWERS  AND  DUTIi;^  ^  f19^|(^i^  QJi^C^^r 

223.  Power  of  a  Judge  to  enlari^e  time. 

224.  Powera  of  county  judge,  in  cases  of  supreme  court. 

226.    Subsequent  application  to  another  judge,  when  prohibited. 

226.    Xffbet  of  violation  of  last  section. 

^,    Further  entenision  of  tlwe,  hj  whom  luid  how  granted. 

228.  229.    Powers  of  judicial  offlcers,  as  to  conduct  of  proceedings  beforis 

thfnp* 

229.  Powers  of  judges  of  court  of  appeals  and  supreme  court,  in  authenti- 

cating instruments,  m4  tiskimg  afktorltf .. 

230.  Powers  of  other  judicial  officers  in  this  respect. 

§  322,  A  jud^e  may  exercise,  out  of  cpurt,  ajl  the  pow- 
ers /expressly  cpuferred  upon  a  jud^^  as  irontr^distiji- 
gijiished  frooi  the  court.  But  when  an  order  has  been 
made  in  court,  it  cannot  be  suspended  or  affected  by 
the  order  of  a  judge  out  of  court. 

§  223.  A  judge,  upon  an  affidavit  showing  cause  tbmip^ 
for,  may  enlarge  the  time  within  which  any  act  in  an 
action  or  special  proceeding  before  him  or  in  his  courts 
must  be  done,  after  its  commencement  and  befbre  judg«r 
ment,  except  the  time  within  which  an  appeal  must 
Se  taken,  or  may  stay  proeeedingis  therein,  for  the  pur- 
pose of  a  motion  to  the  court.  But  the  time  cannot  be 
enlarged  or  the  proceedings  stayed  for  more  than  twen- 
ty days,  except  upon  previous  notice  to  the  adverse  par- 
ty; and  a  copy  of  the  affidavit  must  be  served  with  the 
order,  or  the  order  may  be  disregarded ;  and  no  judge, 
except  the  one  who  tried  the  cause,  unless  he  be  absent 
from  the  county  or  unable  to  act,  can,  after  a  trial  by 
the  court  or  jury,  extend  the  time  for  preparing  a  case» 


exceptions  or  special  terdict,  dr  stay  procetdings  tbwe 


on. 


224.  If  the  actioii  or  pro  -eerfiiig  be  ift  tte  i^tfpfeme 
ttturf,  file  powers  cottfrrtid  ttp6n  a  judge  of  that  cetirt 
Iff  the  last  two  section^  may  be  eiteiPeised  by  a  e^ntttf 
jttdge,  in  his  donnty,  whefre  one  ^  the  parties  <»*  attoi^ 
neys  reside  therein  except  as  provided  ki  this  ^hH]^ 

§  225.  If  an  application  for  an  order,  made  fo  a  judge 
6f  the  court  in  ^hich  the  Action  or  proceiediilg  h  pefid- 
itfg,  be  refused  in  whole  at  in  part,  or  b*  granted  Con- 
ditionally, no  subseqaent  application  for  the  same  drdaf 
oan  be  made  to  any  othei^  jndge. 

226.  A  violation  of  the  last  section  is  punishable  as  a 
contempt ;  and  an  order  made  contrary  thereto  may  be 
revoked  by  the  judge  who  made  it,  or  vacated  by  a 
jtfdge  of  the  court  in  whieb  the  Action  or  proceeding  is 
peftditig. 

§  227.  When  the  time  to  answer  or  reply,  in  an  ac- 
tion in  the  supreme  courty  has  been  exteaded  by  »  coun- 
ty judge,  neither  be  nor  any  other  county  jiudge  ean 
grant  a  further  extension ;  and  if  an  application  be  mtfdo^ 
to  any  judge  for  a  further  extension,  the  applicant  must 
show  by  affidavit  the  time  of  service  of  the  pleading  to 
be  answered,  the  time  pieviously  granted  him  to  an- 
swer, and  when  the  next  circuit  will  he  held  in  the 
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county.    If  a  further  extension  be  made  by  a  county 
judge,  it  may  be  disregarded. 

§  228,  Every  judicial  officer  has  power, 

1.  To  preserve  and  enforce  order  in  his  immediate 
presence,  and  in  the  proceedings  before  him,  when  he 
is  engaged  in  the  performance  of  a  duty  imposed  upon 
him  by  this  code : 

2.  To  comi>el  obedience  to  his  lawful  orders,  as  pro- 
vided in  this  code : 

3.  To  compel  the  attendance  of  persons  to  testify  in 
a  proceeding  pending  before  him,  in  the  cases  and 
manner  provided  in  this  code : 

4.  To  adminbter  oaths  to  persons,  in  a  proceeding 
pending  before  him,  and  in  all  other  cases  where  it 
may  be  necessary,  in  the  exercise  of  his  powers  and 
duties. 

§  229.  For  the  effectual  exercise  of  the  powers  con- 
ferred by  the  last  section,  a  judicial  officer  may  punish 
for  contempt,  in  the  cases  provided  in  this  code. 

§  230.  The  judges  of  the  court  of  appeals,  and  of  the 
supreme  court,  have  power,  in  any  part  of  the  state,  to 
take  and  certify, 

1.  The  proof  and  acknowledgment  of  a  conveyance 
of  real  property,  or  of  any  other  written  instrument : 

2.  The  acknowledgmentof  satisfaction  of  a  judgment 
in  any  court,  including  a  judgment  of  a  justice's  court, 


V  of  the  marine  court  of  the  city  -of  New-York,  when 
a  transcript  thereof  has  been  filed  with,  a  county* 
clerk : 

3.  An  affidavit  to  be  used  in  any  court  of  justice 
of  this  state : 

4.  To  exercise  any  other  power,  and  perform  any 
other  duty  conferred  or  imposed  upon  them  by  this 
code,  or  by  other  statutes. 


§  231.  Every  other  judicial  officer  may,  within  the 
county,  city,  village,  town,  district  or  ward,  in  w'hich 
he  is  elected  or  appointed, 

1.  Exercise  the  powers  mentioned  in  the  first  three 
subdivisions  of  the  last  section : 

2.  Exercise  any  other  power,  and  perform  any  other 
duty,  conferred  or  imposed  upon  him  by  this  code  or 
by  other  statutes. 

CHAPTER  VI. 

TACABCIE8  IM  OtTlCE,  AlTD  THE  VOWtBS  OF  CKRTAIN  BPEtilAL  SVDQWB. 

^mcTum  tttU  Thetpeelal^omitjjiul^. 

M»  Hit  powftrf. 

234.  Who  to  aet  u  farrogate,  when  there  k  bo  tqrrcfate,  eoimtf 

Judge  or  tpecial  couiitjr  judge  to  act. 

236.  Powers  of  tpecial  county  Judge,  in  eatet  ia  tupruna  court* 

236.  Vacancy  in  oiBee  of  Judge  or  turrogate>  how  determined. 

237.  City  Jttdge,  ia  NewwYoric. 

§  232.  The  local  officer,  for  whose  election  in  certain 
eases  provision  is  made  by  section  fifteen  of  the  sixth 
artiticle  of  the  constitution,  is  in  this  code  known  as 
a  special  county  judge. 


{  283^  In  cMe  of  the  inability  of  a  county  judge  or 
sofrogate,  ot  of  a  vacancy  in  his  office,  the  spediaf 
county  judge  is  invested  with  his  powers  and  chaf^ped 
with  his  duties  duiuig  the  inability  or  vaeancy. 


§  234.  In  a  county  in  which  there  is  no  special  county 
judge,in  case  of  inability  of  the  surrogate,  or  of  a  vacan- 
cy in  his  office,  his  powers  and  duties  devolve  on  the 
county  judge,  or  if  the  office  of  judge  and  surrogate  are 
united  in  the  same  peison^  then  on  the  district  attorney, 
during  the  vacancy  or  in  the  particular  case.  In  the  city 

of  New-York,  if  the  surrogate  be  unable  to  act,  or  there 
be  a  vacancy  in  his  office,  one  of  the  judges  of  the 
court  of  common  pleas,  to  be  designated  by  the  mayor 
of  that  city,  must  act  as  surrogate  during  the  disabili- 
ty or  vacancy, 

§  235.  A  special  county  judge  has  also  the  powers,  in 
his  county,  which  by  law  are  conferred  on  the  county 
judge,  in  actions  and  proceedings  in  the  supreme  court. 

§  236.  A  vacancy  in  the  office,  or  the  disability  of  a 
judge  or  surrogate,  whether  existing  in  reference  to  a 
particular  action  or  proceeding  under  the  provisions  of 
section  188,  oi  from  any  other  cause,  must  be  deter- 
mined by  an  order  of  the  supreme  court,  entered 
with  the  clerk  of  the  proper  county.  The  order  may 
be  made  upon  affidavit,  without  notice,  or  upon  notice, 
orupoa  an  oodei  to*  show  cause,  in  the  discretion  of 
the  court* 
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§  297.  In  tke  city  of  New- York,  these  is  a  jtidicial 
dffifier^  known  as  the  city  judge  of  the  city  of  Ne w-YoTk. 
Hi&  election,  term  of  office,  and  compensation,  are  pro^ 
vided  for  by  special  statutes.  His  duties  axe  prescribed 
by  particular  provisions  of  this  code. 


CHAPTER  Vn. 

MISCELLANEOUS  PROYISIONS,   EESPECTING    CX)UBTS  AND  JUDICIAL 

OFFICERS. 

iiwuir  aas.    No  proeeediBg  affoeted  bj  Taeaacy  la  office  of  JHdge. 

239.  ApplicAtioB  to  court  or  judge,  how  addressed. 

240.  Proceedings  to  be  in  English. 

841.    Jndiclel  officer,  how  panishable  for  misconduct. 
M2.    Power  of  court  or  judicial  officer  to  a^onra  proceedings.    Proceed- 
ings ont  of  court,  when  to  be  continued  before  another  officer . 
213.    Means  to  be  used  by  court  or  judicial  officer,  to  execute  his  powers. 

§  238.  No  proceeding  in  a  court  of  justice  in  an  ac- 
tion <Mr  special  proceeding  pending  therein,  is  affected 
hf  a  vacancy  in  the  office  of  all  or  any  of  the  judges, 
or  by  the  failure  of  a  term  thereof. 

\  239,  An  application  or  other  proceeding  addressed 
to  a  court,  must  be  addressed  to  it  by  its  style,  as  given 
in  this  code ;  and  when  the  name  of  a  judge  is  men- 
tioned in  an  order  or  other  proceeding  in  court,  it  must 
be  mentioned  without  any  other  title  than  his  style  of 
office.  An  application  or  other  proceeding  addressed  to 
»  judicial  officer,  must  be  addressed  to  him  by  his 
name,  without  any  other  title  than  his  style  of  office. 

§  240.  Every  written  proceeding  in  a  court  of  justice 
of  this  state,  or  before  a  judicial  officer,  must  be  in  the 
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English  language :  bat  such  abbreviations  as  ate  bow 
commonly  used  in  that  language,  may  be  used,  and 
numbers  may  be  expressed  by  figures  or  numerals,  in 
the  customary  manner. 

§  241.  A  judicial  officer  is  guilty  of  a  misdemeanor, 
and  is  also  liable  to  a  civil  action,  at  the  suit  of  a  party 
aggrieved,  when  he  performs  an  official  act  corruptly, 
or  wilfully  neglects  or  violates  an  official  duty. 

It  is  held,  that,  by  the  common  law,  a  judge  of  a  court  of 
record  is  not  accountable  in  a  civil  action  for  misconduct  as 
such  judge,  though  he  act  corruptly.  Cunningfuifn  vs.  Budc- 
/tTi,  8  Cow.,  178  ;  Yates  vs.  Lansings  6  John.,  2S2,  9  John., 
395.  It  is  easy  to  perceive  that  this  is  a  law,  made  by  judges 
and  not  by  the  legislature^  or,  to  use  the  more  expressive 
phrase  of  Bentham,  judge-made  law.  The  principle  does  not 
obtain,  it  is  believed,  in  the  jurisprudence  of  countries,  where 
there  is  a  written  code.  There  are  many  cases,  in  which,  by 
the  law  of  continental  Europe,  a  judge  is  held  to  be  guilty  of 
a  denial  of  justice,  {deni  >  e  justice^)  and  responsible  to  the 
party. 

§  242.  A  court  or  judicial  officer  has  power  to  create 
or  fill  a  vacancy  in  any  office  held  by  appointment 
thereof,  or  to  adjourn  any  proceeding  firom  time  to 
time,  as  may  be  necessary,  unless  otherwise  expressly 
provided,  by  a  particular  provision  of  this  code ;  and  a 
special  proceeding,  or  a  proceeding  in  an  action,  out  of 
court,  commenced  before  a  judicial  officer,  may  be  con- 
tinued before  any  other  judicial  officer,  before  whom  it 
might  have  been  commenced. 
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§  243.  When  jurisdiction  is,  by  this  code,  or  by  any 
other  statute,  conferred  on  a  court  or  judicial  officer, 
all  the  means  to  carry  it  into  effect  are  also  given ;  and 
in  the  exercise  of  the  jurisdiction,  if  the  course  of  pro- 
ceeding be  not  specifically  pointed  out  by  this  code, 
any  suitable  process  or  mode  of  proceeding  may  be 
adopted,  which  may  appear  most  conformable  to  the 
spirit  of  this  code. 

In  these  few  provisions  respecting  the  duties  of  courts  and 
judicial  officers,  we  trust  we  have  not  lost  sight  of  what  is  due 
both  to  the  public  and  the  judges.  The  office  of  judge  is  one 
of  the  greatest  with  which  a  human  being  «an  be  clothed. 
To  him  who  exercises  it  with  the  knowledge^  the  integrity 
the  firmness  and  the  dignitj,  which  befit  a  judicial  station 
there  is  no  name  of  respect  too  great.  And  in  the  same  de- 
gree should  he,  who  yields  himself  to  prejudice  or  caprice,  or 
by  neglect,  levity  or  rudeness,  dishonors  his  office,  receive,  as 
he  deserves,  the  severest  condemnation. 

The  bench  is  best  protected  by  a  vigilant  and  unsparing 
public  opinion.  Immunity  is  its  danger.  Impressed  with 
such  views,  we  have  framed  these  and  other  provisions  of  this 
code,  for  the  purpose  as  well  of  supporting  the  judiciary  in 
the  discharge  of  its  duty,  as  of  turning  upon  it  the  eye  of  the 
whole  community.  That  community  will  certainly  sustain  a 
judge  in  the  performance  of  his  whole  duty,  while  it  will  as 
certainly  punish  a  departure  from  it 
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TITLE  m. 

OF  PERSONS  SPECIALLY  INVESTED   WITH  POWERS  OF  A 

JUDICIAL   NATURE. 

Chaptes  I.  Jurors. 

II.  Refereea. 

III.  Qommissioners  of  deeds. 

IV.  Gommissioners  to  take  afidMrits  and  the  proof  or  acknowled^meuff 

of  deeds,  out  of  this  state. 

CHAPTER  I. 

ASTiCLE  I.    Jarorsy  in  general. 

II.    Their  qualiUcations  and  exemptions. 

III.  Manner  of  retorning  the  grand  jury  list^  and  drawing  and  sanunoning 

the  grand  Jury. 

IV.  Manner  of  returning  the  trial  Jury  list,  except  in  the  city  of  New- 

York. 

V.  Manner  of  returning  the  trial  Jury  list,  in  the  city  of  New-Torlc. 

VI.    Drawing  and  summoning  the  trial  Jury  for  the  circuits  and  courts  of 

oyer  and  terminer,  the  superior  court  and  court  of  common  pleaa 

of  the  city  of  New-York,  the  courts  of  sessions,  and  the- county, 

surrogates'  and  city  courts. 

VII.    Drawing  and  summoning  the  trial  Jury,  for  the  marine  court  of  the 

city  of  New-York. 
VIII.    Drawing  and  summoning  the  trial  Jury,  for  the  Justices'  and  police 
courts. 
IX.    Drawing  and  smnsooning  the  trial  Jury,  in  special  proceedings. 
X.    Manner  of  returning  special  Jurors. 

ARTICLE  I. 

JURORS,  IN    GENERAL. 

SxcTiON  244.  Deflnition  of  a  Jury. 

245.  Different  kinds  of  Juries. 

246.  Definition  of  a  grand  Jury. 

247.  Definilion  of  a  trial  Jury. 

248.  Definition  of  a  Jury  of  inquest. 

249.  Number  of  a  trial  Jury. 

250.  Foi  eign  Juries,  Juries  d€  meiXetate  linguay  and  trial  at  bar,  abolished. 

§  244.  A  jury  is  a  body  of  men  temporarily  selected 
from  the  citizens  of  a  particular  district,  and  invested 
with  the  power  to  present  or  indict  a  person  for  a  pub- 
lic offence,  or  to  try  a  question  of  fact. 
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245.  A  jury  is  of  three  kinds: 

1.  A  grand  jury: 

2.  A  trial  jury :  and, 

3.  A  jury  of  inquest. 

§  846.  A  grand  jury  is  a  body  of  men,  not  less  than 
sixteen  nor  more  than  twenty-three  in  number,  return- 
ed at  stated  periods  from  the  citizens  of  the  county, 
before  a  court  of  competent  jurisdiction,  and  chosen  by 
fet  ^^nd  sworn  to  inquire  of  public  offences  committed 
or  triable  within  the  county* 

§  <847.  A  trial  jury  is  a  body  of  men,  returned  from 
thi^  citizens  of  n  particular  district,  before  a  court  or 
officer  of  competent  jurisdiction,  and  chosen  by  lot  ao4 
^swom  to  try  and  determine,  by  an  unanimous  verdict, 
a  question  of  fact. 

^  248.  A  jury  of  inquest  i$  a  body  of  men^  summoned 
frpm  the  citizens  of  a  particular  district,  before  thf 
sheriff,  coroner,  or  other  ministerial  officer,  to  inquiry 
of  particular  facts. 

§  249.  A  trial  jury  consists  of  twelve  men,  except  as 
otherwise  provided  in  this  code  in  respect  to  a  justice's 
or  police  court,  or  a  special  proceeding. 

§  250.  Foreign  juries,  juries  de  medietate  lingua^  and 
trials  by  a  jury  at  the  bar  of  the  court,  are  abolished ; 
and  no  question  of  fact  triable  by  a  jury,  can  be  tried 
except  by  a  jury  returned,  chosen  and  sworn  as  provided 
in  this  code. 
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ARTICLE  n, 

THE  QUALIFICATIONS   AlfD   EXEMPTIONS   OF  JURORS. 

Bbction  251.    Who  are  competent  to  act  u  Joron. 

252.  Who  are  exempt. 

253.  Who  may  be  exeuied. 

§  251.  A  person  is  not  competent  to  act  as  a  juror, 
unless  he  be, 

1.  A  citizen  of  the  United  States : 

2.  A  white  male  inhabitant  of  the  town  or  ward 
from  which  he  is  returned : 

3.  Over  twenty-one  and  under  sixty  years  of  age : 

4.  In  the  possession  of  his  natural  faculties,  and  not 
decrepid. 

5.  Of  good  moral  character,  of  sound  judgment,  and 
well  informed :  and, 

6.  Subject  to  assessment,  for  personal  property  be- 
longing to  him,  or  for  land  in  his  possession,  which  he 
holds  under  contract  for  the  purchase  thereof,  upon 
which  improvements  have  been  made  of  the  value  of  one 
hundred  and  fifty  dollars ;  or  having  a  freehold  estate 
in  the  county,  in  his  own  right  or  in  right  of  his  wife, 
of  the  value  of  one  hundred  and  fifty  dollars. 

§  252.  A  person  is  exempt  from  liability  to  act  as  a 
juror,  if  he  be, 

1.  A  judicial  officer,  as  defined  in  section  214  : 

2.  Any  other  civil  officer  of  this  state  or  of  the  United 
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atateSy  whose  daties  are  at  the  time  inconsistent  with  his 
•attendance  as  a  juror :  ^ 

3.  An  attorney  and  counsellor : 

4.  A  minister  of  the  gospel,  or  a  priest  of  any  denomi- 
nation : 

5.  A  teacher  in  a  college,  academy  or  school : 

6.  A  practising  physician: 

7.  An  acting  non-commissioned  officer,  musician  or 
private,  of  an  uniformed  company  or  troop,  duly  equip- 
ped and  organized  according  to  law ;  the  evidence  of 
which  is  the  certificate  of  the  commanding  officer,  veri- 
fied by  oath,  and  dated  within  three  months  of  the  time 
when  the  exemption  is  claimed : 

8-  An  acting  member  of  a  company  of  firemen,  duly 
organized  according  to  law;  the  evidence  of  which  is 
the  certificate  of  the  foreman  or  other  chief  officer  of  the 
company : 

9.  A  person  who,  on  the  first  day  of  May,  1849,  had 
served,  or  who  thereafter  may  serve,  as  an  acting  mem- 
ber of  a  company  of  firemen  in  a  city  or  village  of  this 
state,  for  five  years ;  the  evidence  of  which  is  the  cer- 
tificate of  the  chief  engineer  or  head  of  the  fire  depart- 
ment of  the  city  or  village : 

10.  A  superintendent,  engineer,  collector  or  conductor 
of  a  canal  or  railroad,  constructed  by  the  authority  of 
this  state,  and  in  actual  use : 


11.  An  officer,  keef^er*  or  attendaut  of  anaJjow-lioiiM, 
poor-house,  hospital,  asylum,  or  other  charitaUe  inflli* 
tution,  created  by  or  under  the  laws  of  this  state : 

12.  A  person  in  the  actual  employnGient  of  an  incor- 
porated manufacturing  company,  by  the  year,  month  or 
season :  or 

13.  A  person  specially  exempted  by  any  other  statute, 
from  serving  on  a  jury. 

^  1253.  A  person  may  be  excused  from  acting  as  m 
juror,  when,  for  any  reason,  his  interests  or  those  of  the 
public  will  be  materially  injured  by  his  attendance :  or 
when  his  own  health,  or  the  death  or  sickness  of  a 
member  of  his  family,  requires  his  absence. 
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ARTICLE  in. 

MJ^NNilR  OF   RETURNING   THE   GRAND   JURY    LIST,   AND   DRAVTLKG   ANP 

SUMBIDNING  THE   GRAND  JURY. 

SacTioit  251.    Gnuid  jury  list  to  be  nude  annually  hy  niperTisors. 
265.    Vamet  to  be  eeleeted. 

256.  List,  how  made,  and  when  and  where  filed. 

257.  County  clerk  to  keep  grand  jury  box,  and  box  of  dnvn  grtt!i4  JwOM. 

268.  To  deposit  ballots  in  grand  Jury  box. 

259.  Grand  jury  to  b^  drawn  from  oamet  depot It^d*  99w  4nmn  for  a 

ci^  court. 

Ml.  Far  wliat  «f  urCf  grand  jury  vnst  b0  4nLWm 

261 .  For  what  courts  it  may  be  drawn. 

ItBSL  Order  for  drawing  In  tuoh  case,  how  nsade  mi|d  iled. 

283.  Hisdescription  of  court,  not  to  invalidate  order, 

964.  Number  of  ballots  to  be  drawn,  to  constitute  grand  Jury« 

265.  Drawing,  wlien  and  where  to  take  plaae* 

266.  Notice  of  drawing. 

267.  Oilcers  to  attend  drawing. 
269*  Drawing,  how  condRCted. 

269.  Panel  to  be  delivered  to  sheriff. 

2310.  Cntrf  in  minute  of  drawing  for  a  oily  epfurt. 

271.  Grand  jury,  when  and  how  summoned. 

272.  Panel,  wheu  and  how  returned. 

273.  Penalty  on  grand  jurocs  for  pon-attendi^ce. 

274.  Clerk  or  sheriff  to  furnish  copy  panel  without  charge. 

275.  Ballots  draw&y  ho^  0tpQU^  of* 

276.  Clerk  of  court  to  deliver  certificate  to  county  clerk,  respeetingatten- 

dance  of  grand  jurorf* 

277.  278.    Grand  juror  not  to  be  drawn  again  during  same  year,  unless  bal- 

lots in  grand  jury  box  exhausted. 
279.    Proceedings,  where  a  person  is  drawn  both  as  a  grand  and  trial 
Juror. 

^  254.  The  board  of  supervisors  of  each  counly  must 
annually  make  a  list,  denominated  the  grand  jury  list, 
containing  the  names  of  persons  to  serve  as  grand  jurors 
at  the  courts  of  oyer  and  terminer  and  sessions  and  city 
courts  in  the  county,  until  a  new  list  be  returned,  in  the 
ibllowing  manner: 

1.  In  the  city  and  county  of  New- York,  it  must  be 
made  annually  on  the  first  Monday  of  July,  and  must 
contain  the  names  of  twelve  hundred  persons : 
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2.  In  the  other  counties,  it  must  be  made  at  the  an- 
nual meeting  of  the  board  of  supervisors,  and  must  con- 
tain the  names  of  three  hundred  persons,  apportioned 
among  the  different  towns  and  wards,  according  to  the 
number  of  persons  assessed  on  the  last  preceding  as- 
sessment roU. 

§  255.  In  preparing  the  grand  jury  list,  the  names  of 
those  persons  only  must  be  selected,  who  are  known  or 
believed  to  be  possessed  of  the  qualifications  prescribed 
in  section  251,  and  not  entitled  to  exemption,^  as  pro- 
vided in  section  252. 

§  256.  The  grand  jury  list  must  contain  the  chrtstiaD 
and  surname  at  length,  and  the  place  of  residence  and 
occupation  of  each  person  named  therein,  and  must  be 
certified  by  the  clerk  of  the  board  of  supervisors,  and 
filed  in  the  office  of  the  clerk  of  the  county,  withii> 
ten  days  after  the  day  on  which  it  is  required  to  be 
prepared. 

§  257.  The  county  clerk  must  keep  in  his  ofiice,  two 
sufficient  boxes,  carefully  secured,  the  one  of  which  is 
denominated  the  grand  jury  box,  and  the  other  the  box 
of  drawn  grand  jurors. 

§  258.  On  receiving  the  grand  jury  list,  he  must  de- 
stroy all  ballots  remaining  in  both  boxes^  and  must 
prepare  and  deposit  in  the  grand  jury  box,  separate 
ballots,  containing  the  name,  place  of  residence  and 
occupation  of  each  person  embraced  in  the  list,  and 
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folded  as  nearly  alike  as  possible,  and  so  that  the  name 
cannot  be  seen. 

§  259.  The  grand  jury  for  every  court  in  the  county, 
mast  be  drawn  from  the  names  deposited  in  the  grand 
jury  box.  But  if  it  be  drawn  for  a  city  court,  the  clerk 
must  return  to  the  box,  eveiy  ballot  containing  the 
name  of  a  person  not  stated  thereon  to  reside  in  the 

city  in  which  the  court  is  established. 

§  260.  A  grand  jury  must  be  drawn  for  every  term  of 
the  following  courts: 

1 .  The  court  of  oyer  and  terminer,  except  in  the  city 
and  county  of  New- York : 

2.  The  court  of  sessions  of  the  city  of  New- York, 
and  the  city  courts. 

§  261.  A  grand  jury  may  also  be  drawn, 

1.  For  every  other  court  of  sessions,  when  specially 
ordered  by  the  court,  or  by  the  board  of  supervisors: 

2.  For  the  court  of  oyer  and  terminer  in  the  city  and 
county  of  New- York,  upon  the  order  of  a  judge  of  the 
supreme  court  elected  in  the  first  judicial  district. 

§  262.  If  made  by  the  court,  the  order  must  be  en- 
tered upon  its  minute-',  and  a  copy  thereof  filed  with 
the  county  clerk,  at  least  thirty  days  before  the  term 
for  which  the  jury  is  ordered.  If  made  by  the  board  of 
supervisors,  a  copy  thereof,  certified  by  the  clerk  of  the 
board,  must  be  filed  with  the  county  clerk,  at  least 
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thirty  days  before  the  term ;  and  when  so  filed,  is  coti' 
elusive  evidence  of  the  authority  for  drawing  the  ju- 
ry. 

^  263.  A  misdescription,  however,  of  the  title  of  the 
court,  does  not  aSect  the  validity  of  the  order,  if  it  can 
be  plainly  understood  therefrom,  what  court  is  inten* 
ded. 

§  264.  To  constitute  a  grand  jury,  thirty-six  ballots 
must  be  drawn  from  the  grand  jury  box,  for  the  court 
of  sessions  in  the  city  of  New- York,  and  twenty-four 
for  the  courts  in  every  other  city  and  county. 

§  265.  The  drawing  must  take  place  at  ,the  office  of 
tke  county  clerk,  not  less  than  fourteen,  nor  more  than 
twenty  days  before  the  holding  of  the  court 

§  266.  At  least  six  days  notice  of  the  time  and  place 
of  the  drawing  must  be  given,  by  publication  in  a  news- 
paper of  the  county,  or  if  there  be  none,  by  affixing 
the  notice  on  the  outer  door  of  the  court  house.  A  copy 
of  the  notice  must  also  be  served  on  the  sheriff  of  the 
county,  and  on  one  of  the  persons  anthorised  to  act  as 
a  judge  of  the  court,  at  least  three  days  before  the  time 
appointed  for  the  drawing. 

§  267.  At  the  time  appointed,  the  sheriff  or  under 
sheriff,  and  the  judge  upon  whom  notice  has  been  ser- 
ved, as  prescribed  in  the  last  section,  must  attend  at 
the  office  of  the  county  clerk,  to  superintend  the  draw- 
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ing-  If  either  of  those  officers  do  not  appear,  the  clerk 
must  adjourn  the  drawing  to  the  next  day ;  and  must 
by  written  notice,  require  the  delinquent  sheriff  or 
judge,  or  any  two  justices  of  the  peace  or  police  justi- 
ces, to  attend  the  drawing  at  that  time.  If  the  officers 
receiving  notice,  then  appear,  but  not  otherwise,  the 
clerk  must  proceed  in  their  presence  to  draw  the  grand 
jur, 

§  268.  The  drawing  must  be  conducted,  as  fbUaws : 

1«  The  clerk  must  shake  the  box  containing  the  bal- 
lots, so  as  to  mingle  them  as  much  as  possible : 

2.  He  must  then  publicly  draw  out  of  the  box^  aft 
many  of  the  ballots  as  there  are  grand  jurors  require : 

3.  A  minute  of  the  drawing  must  be  kept,  in  whitA 
the  name  contained  on  each  ballot  drawn  must  be  en- 
tered, before  another  ballot  can  be  drawn : 

4.  If,  when  the  whole  number  of  ballots  required  is 
drawn,  it  aj^ar  that  a  person,  whose  name  is  dxaKPa, 
ifl  dead  or  insane,  or  resides  out  of  the  county,  that  ^t 
must  be  entered  in  the  minute  of  the  drawing,,  and  the 
ballot  containing  the  name,  destroyed : 

5.  Another  ballot  must  then  be  drawn  in  place  of  that 
destroyed,  and  the  name  contained  thereon  must  in  the 
same  manner  be  entered  in  the  minute  of  the  drawing : 

6.  The  same  proceedings  must  be  had,  as  often  as  ne- 
cessary, until  the  requisite  number  of  ballots  is  drawn : 
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7.  The  minute  of  the  drawing  must  then  be  signed  ■ 
by  the  clerk  and  the  attending  officers,  and  inmiediate- 
I7  filed  in  the  clerk's  office. 

§  269.  A  panel  of  the  names  of  the  persons  drawn  as 
grand  jurors,  with  their  places  of  residence  and  occupa- 
tions, and  stating  for  what  court  they  were  drawn,  must 
then  be  made  and  certified  by  the  clerk  and  the  attend- 
ing officers,  and  delivered  without  delay  to  the  sheriff 
of  the  county. 

§  270.  If  the  grand  jury  be  drawn  for  a  city  court, 
the  fiict  of  the  return  to  the  grand  jury  box,  of  a  ballot 
containing  the  name  of  a  person  not  stated  thereon,  to 
reside  in  the  city  in  which  the  court  is  established,  as 
provided  in  section  259,  must  be  entered  in  the  minute 
of  the  drawing,  and  the  grand  jury  must  be  completed 
firom  the  names  of  persons  residing  in  that  city. 

§  271.  At  least  six  days  before  the  court,  the  sheriff 
must  summon  the  persons  named  in  the  panel  deliver- 
ed to  him,  to  attend  the  court,  by  giving  written  notice 
to  each  of  them  personally,  or  by  leaving  it  at  his  place 
of  residence,  with  some  person  of  suitable  age  and  dis- 
cretion. 

§  272.  The  sheriff  must  also  return  the  panel  to  the 
court,  at  its  opening,  specifying  the  persons  summoned, 
and  the  manner  in  which  each  was  notified. 
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^  273.  The  c©urt  to  which  the  panel  of  grand  jurors 
is  returned  by  the  sheriff,  may  impose  a  fine  not  ex- 
tjeeding  twenty-five  dollats,  for  each  day  a  grand  juror, 
without  reasonable  cause,  neglects  to  attend.  If, 
however,  the  notice  to  attend  were  not  personally  serv- 
ed, the  fine  cannot  be  imposed,  until,  upon  an  order  to 
snow  cause,  an  opportunity  is  afforded  him  to  be  heard. 

§  274.  At  any  time  after  the  drawing  of  the  grand 
Jury,  the  county  clerk  or  sheriff  must,  without  charge, 
furnish  any  person  applying  therefor,  a  copy  of  the 
panel  thereof 

§  275.  The  county  tilerk  must  preserve  the  ballots 
drawn,  as  provided  in  section  268,  until  afler  the  ad- 
journment of  the  court,  and  must  then,  if  he  be  also 
the  clerk  of  that  court,  or  if  not,  upon  receiving  the 
certificate  mentioned  in  the  next  section, 

1.  Destroy  the  ballots  containing  the  names  of  those 
who  were  discharged,  for  want  of  a  qualification  men- 
tioned in  section  251,  or  by  reason  of  an  exemption 
mentioned  in  section  252 : 

2.  Deposit  in  the  grand  jury  bolK,  the  ballots  con- 
taining the  nam^s  of  those  who  did  not  appear,  or 
were  discharged,  for  any  other  reason  than  those  men- 
tioned in  the  last  subdivision : 

3.  Deposit  in  the  box  of  drawn  grand  jurors,  the 
ballots  containing  the  names  of  those  who  attended 
and  served. 
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§  276.  The  clerk  of  the  court,  when  he  is  not  alsa 
the  county  clerk,  must)  within  one  week  after  its  ad- 
journment, deliver  to  the  county  clerk  a  certified  list  of 
all  the  grand  jurors  returned  to  the  court,  specifying, 

1-  Thoiie  who  were  dfechaiiged  for  want  of  qualifica- 
tioti,  or  by  Mason  of  exemption : 

2.  Those  who  did  not  appear,  or  were  discharged  for 
any  other  reason : 

3.  Those  who  attended  aikd  served. 

§  277.  When  a  person  drawn  as  a  grand  juror  has 
attended  and  performed  his  duty,  during  the  year  for 
whieh  his  name  was  returned^  he  cannot  again  be  re- 
quired to  serve  as  a  grand  juror  during  that  year,  ex*^ 
cept  as  provided  in  the  next  section. 

§  278.  If  a  new  grand  jury  list  be  not  returned  to  the 
county  clerk,  before  the  list  for  the  year  is  exhausted, 
he  must  draw  the  grand  jurors  from  the  box  of  drawn 
grand  jurors;  and  persons  so  drawn  must  be  summon- 
ed, and  must  serve,  and  are  subject  to  the  same  pen- 
alties for  neglect,  as  if  the  year  bad  not  expired. 

§  279.  When  a  person  is  drawn  both  as  a  grand  and 
trial  juror  for  the  same  court,  his  name  must  be  omitted 
from  the  panel  of  trial  jurors,  rnd  another  name  drawn 
in  its  place ;  but  after  the  completion  of  the  drawing 
of  trial  jurors,  his  name  must  be  returned  to  the  trial 
jury  box. 
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ARTICLE  IV. 

MIKNEK   OT   REttTRNING   THE   TRIAL   JUR\     LIST,   EXCEPT   IN   THE  CiTT 

OF  HCW^TORX. 

Ssctioiff  880.  Ametsort  to  prepare  eomty  jury  liat,  and  JnatlM^  Jttry  list* 

281.  Manner  of  designatini^  Jurors  on  each. 

9B^  Manner  of  rvtuming  jury  listi. 

jnS.  Justices  to  haye  jury  boxes. 

284.  New  ballots  to  be  prepared  annually. 

§  280.  The  assessors  of  the  several  towns  or  wards  in 
each  county,  except  the  city  and  county  of  New- York, 
at  their  annual  meeting  for  the  purpose  of  completing 
the  assessmentroll,  must  make  two  lists,  the  one  denomi- 
nated the  County  trial  jury  list,  the  other  the  justices^ 
jury  list,  Containing  the  namcb  of  persons  to  serve  as 
trial  jurors,  until  a  new  list  is  returned. 

§  281.  In  preparing  the  trial  jury  lists,  the  assessors 
mast  select  for  the  county  jury  list,  the  names  of  not 
more  than  one-fourth,  nor  less  than  one-fiflh  of  those 
persons  assessed  who  are  known  or  believed  to  be 
possessed  of  the  qualifications  prescribed  in  section 
25 1 ,  and  not  entitled  to  exemption,  as  provided  in  sec- 
tion 252.  The  lists  must  contain  the  christian  and  sur- 
name at  length,  and  the  place  of  residence  and  occu« 
pation,  of  each  person  named  therein. 

§  282.  The  assessors  must  divide  the  justice's  jury 
list  into  parts,  corresponding,  in  a  town,  with  the  num- 
ber of  justices  therein;  and  in  a  city,  with  the  number  of 
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justice's  districts  therein,  and  must  deliver  to  each  jus- 
tice in  a  town  and  justice's  clerk  in  a  city,  his  jury  list, 
duly  certified  by  them.  They  must  also,  without  de- 
lay, transmit  to  the  county  clerk's  ofiice,  the  county 
jury  list,  certified  by  them  On  the  justice's  jury  list  in 
cities,  there  must  be  placed  those  jurors  only  who  re- 
side in  the  city ;  and  in  all  cases  the  jurors  who  reside 
nearest  the  justice's  office,  must,  as  far  as  practica- 
ble, be  placed  on  his  list.  The  number  of  jurors  on  the 
lists  may  be  unequal,  reference  being  had  to  the  loca^ 
tion  and  estimated  amount  of  business  of  each  justice. 

«  §  283.  Each  clerk  and  justice  mentioned  in  the  last 
section,  must  keep  in  his  office  two  sufficient  boxes, 
carefully  secured,  the  one  of  which  is  denominated  the 
undrawn  jury  box,  and  the  other  the  drawn  jury  box. 

§  284.  On  receiving  the  justice's  jury  list,  the  clerk 
or  justice  must  destroy  all  ballots  remaining  in  both 
boxes,  and  must  prepare,  and  deposite  in  the  undrawn 
jury  box,  separate  ballots  containing  the  name  of  each 
person  embraced  in  the  list,  and  folded  as  nearly  alike 
as  possible,  and  so  that  the  name  cannot  be  seen. 
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ARTICLE  V. 

UAVKKR  OF   RETUKB7ING   THE  TRIAL   JURY  LIST,   IN  THE  CITY   OF  NEW- 

TORK. 

SscTioN  285.  Commissioner  of  jurors. 

286.  Place  of  office  and  compensation. 

287.  Must  annually  prepare  a  jury  list. 

288.  Correct  information  to  be  given. 

289.  Who  to  be  placed  on  jury  list. 

290.  Notice  to  be  given  for  correction  of  list. 

291.  Commissioner  must  attend  to  hear  objections. 

292.  Persons  exempt^  how  struck  off. 

293.  Jury  list  to  be  filed  with  county  clerk. 
294«  A  justice's  jury  list  to  be  made. 

295.  Clerks  to  keep  two  jury  boxes. 

296.  New  ballots  to  be  prepared  annually. 

297.  Other  persons  may  be  added  to  jury  list. 

298.  Their  names  to  be  returned  to  county  clerk. 

§  285,  There  is,  in  the  city  of  New- York,  an  officer 
known  as  the  commissioner  of  jurors,  who  is  appointed 
by  the  supervisors  of  the  city  and  county  of  New- York, 
and  the  judges  of  the  superior  court  and  court  of  com- 
mon pleas  of  that  city,  and  who  holds  his  office  during 
theii  pleasure. 

§  286.  His  office  must  be  kept  at  the  place  designat- 
ed from  time  to  tim(3  by  the  board  of  supervisors,  who 
must  also  regulate  his  compensation,  and  the  number 
and  compensation  of  his  clerks  and  assistants. 

§  287.  The  commissioner  of  jurors  must  annually, 
between  the  first  days  of  May  and  June,  make  and  en- 
ter in  a  book  known  as  the  jury  register,  a  list  denomi- 
nated the  trial  jury  list  of  the  city  of  New-York,  con- 
taining the  names  of  persons  to  serve  as  trial  jurors  in 
that  city  and  county,  until  a  new  list  be  returned. 
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§  288.  Every  person  must,  upon  the  application  of 
the  commissioner  of  jurors,  or  any  of  his  assistants, 
give  correct  information  of  his  knowledge  or  belief  of 
the  liability  of  a  person  to  serve  as  a  juror.  For  his  re- 
fusal to  do  so,  or  his  wilfully  giving  incorrect  informa- 
tion in  respect  thereto,  he  is  liable  to  a  penalty  of  fifty 
dollars,  recoverable  in  a  civil  action  by  the  corporation 
of  the  city  of  New-York 

§  289.  In  preparing  the  trial  jury  list,  the  commis- 
sioner of  jurors  must  select  the  name  of  every  person 
who  is  known  or  believed  to  be  possessed  of  the  quali- 
fications prescribed  in  section  251,  and  not  entitled  to 
exemption,  as  provided  in  section  252. 

§  290.  As  soon  after  the  first  day  of  June  in  each 
year,  as  the  trial  jury  list  is  completed,  the  commis- 
sioner of  jurors  must  publish,  for  at  least  ten  d.iys,  in 
the  manner  prescribed  by  the  board  of  supervisors,  a 
notice  that  the  trial  jury  list  will  be  open  at  his  office 
daily,  between  nine  o'clock  in  the  forenoon  and  five 
o'clock  in  the  afternoon,  for  examination  and  correc- 
tion, until  a  specified  day,  at  least  thirty  days  from  the 
last  publication  of  the  notice. 

§  291  The  commissioner  of  jurors  must  attend  at 
his  office,  at  the  times  mentioned  in  the  notice,  for  the 
purpose  of  determining  the  right  to  exemption,  of  a 

person,  whose  name  is  on  the  trial  jury  list,  and  may 
take  proof  and  administer  oaths  in  respect  thereto. 
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§  292.  Upon  proof  that  a  perBon,  whose  name  is  on 
the  trial  jury  list,  is  exempt  for  any  of  the  causes  men- 
tioned in  section  252,  and  not  otherwise,  the  commis- 
sioner of  jurors  must  strike  his  name  from  the  list,  and 
enter  in  a  book  known  as  the  exemption  register, 

!•  The  name  of  the  person  exempt: 

2.  The  ground  of  exemption: 

8.  The  name  of  the  person  by  whose  certificate  or 
oath  the  exemption  was  proved  :  and 

4.  The  day  when  the  name  was  stricken  from  the 
list. 

§  293.  Within  ten  days  after  the  time  appointed  for 
the  examination  and  correction  of  the  trial  jury  list,  as 
provided  in  section  290,  the  commissioner  of  jurors 
must  file  with  the  county  clerk,  a  certified  copy  of  the 
list  as  corrected. 

§  294.  He  must  also,  within  the  same  time,  make 
and  deliver  to  the  clerk  of  the  justice's  court  of  each 

m 

justice's  district  in  the  city  of  New-York,  a  certified  list 
denominated  the  justice's  jury  list,  containing  the 
name,  place  of  residence,  and  occupation  of  each  per- 
son embraced  in  the  corrected  trial  jury  list,  who  re- 
sides in  the  district. 

^  395.  Each  clerk  mentioned  in  the  last  two  sections 
muttt  keep  in  his  office  two  sufFcient  boxes,  carefully 
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secured,  the  one  of  whieh  is  denominated  the  undrawn 
jury  box,  and  the  other  the  drawn  jury  box, 

§  296.  On  receiving  the  trial  or  justice's  jury  list,  as 
provided  in  sections  293  and  294,  both  inclusive,  the 
clerk  must  destroy  all  ballots  remaining  in  both  boxes, 
and    must   prepare  and  deposit  in  the  undrawn  jury 

box,  separate  ballots,  containing  the  name,  place  of 
residence  and  occupation  of  each  person  embraced  in 
the  list,  and  folded  as  nearly  alike  as  possible,  and  so 
that  the  name  cannot  be  seen. 

§  297.  If,  after  the  return  of  a  trial  jury  list,  the  com- 
misioner  of  jurors  discover  that  the  name  of  a  person, 
qualified  to  act  as  a  juror  and  not  exempt,  has  been 
omitted,  he  must  give  written  notice  to  the  person  so 
omitted,  to  appear  at  his  office  at  a  specified  time,  at 
least  five  days  after  the  service,  to  show  cause  why  his 
name  should  not  be  placed  on  the  trial  jury  list.  The 
notice  must  be  served  on  the  person  to  whom  it  is  di- 
rected, personally,  or  by  delivering  it  to  a  person  of 
suitable  age  and  discretion,  at  his  place  of  residence. 

§  298.  If  the  person  so  served,  fail  to  appear  or  to  show 
by  proof,  as  prescribed  in  section  291,  that  he  is  ex- 
empt, his  name  must  be  immediately  returned  to  the 
county  clerk,  and  to  the  clerk  of  the  justice's  court,  in 
the  district  in  which  he  resides,  in  the  manner  provided 
in  sections  293  and  294,  in  respect  to  the  original  trial 
or  justice's  jury  list ;  and  a  ballot  containing  the  name, 
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must  be  prepared  and  deposited  in  the  undrawn  jury 
box,  in  the  manner  provided  in  section  296. 

ARTICLE  VI. 

DBAWING  AMD  SUMMONING  THE  TBIi^L  JURY  FOR  THE  CIRCUITS  AND 
COURTS  OF  OYER  AND  TERMINER,  THE  SUPERIOR  COURT  AND  COURT 
OF  COMMON  PLEAS  OF  THE  CITY  OF  NEW- YORK,  THE  COURTS  OF 
SESSIONS,  AND  THE  COUNTY,   SURROGATES'   AND   CITY   COURTS. 

Section  299.  Trial  juron  to  be  taken  from  undrawn  box  of  the  county. 

IW,  Courts  for  which  such  jurors  are  drawn. 

301.  other  courts  for  which  ihej  may  be  drawn. 

302.  Orders  for  drawing  jurors  in  certain  courts. 

303.  Orders  to  be  thirty  days  before  court  and  filed. 

304.  Misdescription  of  court  not  material. 

305.  Number  of  jurors  for  different  courts. 

306.  Trial  jurors  for  circuit  and  oyer  and  terminer,  the  same. 

307.  Certain  sections  to  apply. 

§  299.  A  trial  jury,  when  required  for  either  of  the 
courts  embraced  in  this  article,  must  be  drawn  from 
the  undrawn  jury  box  of  the  county  in  which  the 
court  is  held.  But  if  it  be  drawn  for  a  city  court,  the 
clerk  must  return  to  the  box,  every  ballot  containing 
the  name  of  a  person  not  stated  thereon  to  reside  in  the 
city  in  which  the  court  is  established. 

§  300.  A  trial  jury  mast  be  drawn. 

1.  For  every  circuit: 

2.  For  every  trial  term  of  the  superior  court  or  court 
of  common  pleas  of  the  city  of  New- York: 

3.  For  every  term  of  the  court  of  sessions  of  the  city 
of  New-York,  and 

4.  For  every  term  of  a  city  court. 
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§  301.  A  trial  jury  may  idso  be  drawn, 

1.  For  a  terra  of  a  county  court  or  of  a  court  of 

Bions,  except  in  the  city  and  county  of  New- York, 
when  specially  ordered  by  the  ccunty  judge  or  by  the 
board  of  supervisors : 

2.  For  a  surrogate's  court,  when  specially  ordered  by 

the  court,  in  the  cases  and  manner  prescribed  in  this 
code. 

§  302  The  order  when  made  for  a  county  court  or 
court  of  sessions,  may  require  that  the  trial  jury  be 
drawn  for  a  particular  term ;  when  made  by  a  surro- 
gate's court,  that  it  be  drawn  for  a  time  and  place 
q;^ecified  in  the  order.  In  either  of  the  cases  men- 
tioQed  in  this  section,  the  order  must  specify  the  num- 
ber of  jurors  to  be  drawn^  not  exceeding  thirty-six,  and 
tile  name  of  the  court  for  which  they  are  to  be  drawn. 

§  303.  If  made  by  the  court,  the  order  must  be  en- 
tered upon  its  minutes,  and  a  copy  thereof  filed  with 
the  county  clerk,  at  least  thirty  days  before  the  day  for 
which  the  jury  is  ordered.  If  made  by  the  board  of 
supervisors,  a  copy  thereof,  certified  by  the  clerk  of  the 
board,  must  be  filed  with  the  county  clerk  at  least 
thirty  days  before  the  day  for  which  the  jury  is  order- 
ed; and  when  so  filed,  is  conclusive  evidence  of  the 
autbmty  for  drawing  the  jury. 
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\  304.  A  misdescription,  however,  of  the  title  of  the 
<;oart,  does  not  affect  the  validity  of  the  order,  if  it  can 
be  plainly  understood  therefrom  what  court  is  intended. 

§  305.  The  number  of  jurors  drawn  for  the  courts 
mentioned  in  section  300,  must  be  as  follows: 

1,  For  a  circuit,  in  the  city  and  county  of  New- York, 
seventy-two,  and  in  every  other  county,  thirty-six : 

2.  Far  the  superior  court,  or  court  of  common  pleas, 
of  the  city  of  New- York,  seventy-two : 

3-  For  the  court  of  sessions  of  the  city  of  New- York, 
seventy-two: 

4.  For  a  city  court,  thirty- six. 

§  306.  The  trial  jurors  duly  drawn  and  *  summoned 
for  a  circuit,  are  the  trial  jurors  for  the  court  of  oyer 
and  terminer  held  at  the  same  time ;  and  those  dmwn 
and  summoned  for  a  city  court,  are  in  like  manner  the 
trial  jurors  in  criminal  actions  therein. 

§  307.  The  provisions  of  sections  265  to  278,  both 
Inclusive,  in  respect  to  grand  jurors,  (substituting  the 
word  trial,  in  place  of  the  word  grand,)  apply  to  trial 
Jurors  in  all  the  courts  embraced  in  this  article* 
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AUTICLip  Yfl. 

jmSWVSfQ  AW  aVMMDNWfi  'TBE  TBIAL  JVa»T  VOa  THE  UABIX^  ODVaT 

OF  T^E  CITY  OF  NEW- YORK. 

SxGTXOjr  3U8»  Trial  jury  for  marine  court. 

909»  To  b^  drawn  for  erery  altapifte  Monday* 

310.  Drawing,  how  oondaeteil. 

811.  Jury  list  f  o  be  delirered  to  a  conitable  or  policemaii. 

312.  Jnrort  to  be  rammoned  three  days  before  court. 

313.  Fine  may  be  imposed  for  not  attendini^. 
;)f  I>ifPQ||Uh>pof  fh^baUo^fdrawii. 

315.    Certain  sections  to  apply. 

§808.  A  trial  juiy,  when  required  for  the  marine 
ceart  of  the  city  of  New- York,  must  be  drawn  from  the 
undrawn  jury  box  of  that  city, 

§  309*  A  trial  jury  of  twenty  persons  must  be  drawn 
for  this  court,  for  every  alternate  Monday,  commenciuK 
with  the  first  Monday  of  January,  1851,  to  serve  until 
the  second  Saturday,  inclufiive,  after  the  da^  fo^r  i^fhicb 

they  were  drawn. 

» 

4  810.  The  drawing  must  take  place  publicly,  at  the 
office  of  the  county  clerk,  on  the  Wednesday  preceding- 
the  day  for  which  the  jury  is  drawn ;  and  must  be  con* 
Quoted  b^  him  in  the  manner  prescribed  in  section  968, 
ip  respjsct  to  ^find  iurors,  except  that  no  other  officer 
need  be  present  He  piust  also  immediately  deliver  to 
the  clerk  of  this  court  a  certified  list  of  the  persons 
drawn  as  jurors,  with  their  places  of  residence  and  oc- 
cupations^ and  stating  that  tbey  were  drawn  for  thi» 
court,  and  the  day  for  which  tbey  were  drawn. 

§  311.  The  clerk  of  this  court  must  immediately  de- 
liver the  list  to  a  constable,  or  to  a  policeman  detailed 
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bgr  the  mayor  to  attend  the  cburt^  with  la  written  hbtice 
directed  to  each  person  liamed  in  the  Hist,  requiting 
him  to  attend  as  a  trial  juror  at  this  court  oti  the  ddy 
for  which  the  jury  was  drawn. 

§  312.  The  officer  must  thereupon,  at  least  three  days 
before  the  court,  summon  each  of  the  persons  named  in 
the  list,  by  giving  him  the  notice  mentioned  in  the  last 
section  personally,  or  by  leaving  it  at  his  place  of  resi- 
dence with  some  person  of  suitable  age  and  discretion  \ 
and  must  return  the  list  to  the  court,  at  its  opening  on 
the  day  for  which  the  jury  was  drawn^  specifying  the 
persons  summoned  and  the  manner  in  which  each  was 
notified.  If  the  officer  be  a  policeman,  he  is  not  enti- 
tled to  any  fee  for  summoning  the  jury. 

§  313.  When  the  list  is  returned,  the  court  may  im- 
pose a  fine,  not  exceeding  ten  dollars,  for  each  day  a 
juror  without  reasonable  cause  neglects  to  attend.  But 
if  the  notice  were  not  personally  served,  the  fine  can- 
not be  imposed,  until,  upon  an  order  to  show  caude,  ait 
oppoitunity  is  affisrded  hvBti  to  be  heard* 


§  314.  The  county  clerk  must  preserve  the  ballots 
4rawity  as  provided  in  section  2T5,  until  after  ^bA  ex- 
piration of  the  period  of  service  for  which  the  jury  WMI. 
dtawn.  The  clerk  of  thiti  court  mtist  theh  deliver  fo 
a  certified  Hst  of  the  persons  returned,  in  the  ttikior 


iUFt  prescribed  in  sectioh  t76 ;  Ahd  thti  coiinty  cleil: 
must  thereupon  dispose  of  the  ballots  detained,  as  prtf- 
vided  in  section  275. 
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§  815.  The  provisions  of  sections  277  and  378,  in  re- 
spect to  grand  jarcn^,  (substituting  the  word  trial  in 
place  of  the  word  grand,)  apply  to  trial  jurors  in  this 
court. 

ARTICLE  VIII. 

DRAWING    AND   SUMMONING  THE  TRIAL   JURY^  FOR  THE  JUSTICIES' AND 

POLICE  COURTS. 

BscTiON   316.  Juiy  for  jasticet'  and  police  oonrtBy  how  dr»wD. 

317.  When  to  he  drawn. 

3 18.  Jorj  list  to  be  delivered  to  officer. 

319.  Manner  of  sammoniag  jury. 

320.  Court  may  fine  jurors  for  not  attending. 

321.  Certain  sections  to  apply. 

§  316,  A  trial  jury,  when  required  for  a  justice's  or 
police  court,  must  be  drawn  from  the  undrawn  jury 
box  of  the  justice  or  justices'  district. 

§  317,  A  trial  jury  of  twelve  persons  must  be  public- 
ly drawn, 

1.  For  a  justice's  court,  when  demanded  by  either 
party,  at  the  time  when  an  issue  of  fact  is  joined: 

2.  For  a  police  court,  when  demanded  by  the  de- 
fendant,  at  the  time  of  pleading,  unless  he  plead  guilty. 

§  318.  The  justice  or  clerk  of  the  court  for  which  the 
jury  is  drawn,  must  immediately  deliyer  the  list  to  a 
constable  or  marshal  of  the  city  or  town,  with  a  writ- 
ten notice  directed  to  each  person  named  in  the  list^ 
requiring  him  to  attend  as  a  juror  at  a  time  and  place 
specified  therein. 
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^  319.  The  officer  must  thereupon  itnmediately  sum- 
mon each  of  the  persons  named  in  the  list^  by  giving 
him  the  notice  mentioned  in  the  last  section  personally, 
or  by  leaving  it  at  his  place  of  residence  with  some 
person  of  suitable  age  and  discretion,  and  must  return 
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the  list  to  the  court,  at  its  opening  on  the  day  for 
which  the  jury  was  drawn,  specifying  the  persons  sum- 
moned, and  the  manner  in  which  each  was  notified. 

§  320.  The  court  to  which  the  list  is  returned,  may 
impose  a  fine,  not  exceeding  five  dollars,  for  the  neg- 
lect of  a  juror,  without  reasonable  cause,  to  attend/ 
But  if  the  notice  were  not  personally  served,  the  fine 
cannot  be  imposed,  until,  upon  an  order  to  show  cause, 
an  opportunity  is  afforded  him  to  be  heard. 

§  321.  The  provisions  of  sections  277  and  276,  in  res- 
pect to  grand  jurors,  (substituting  the  word  justices'  in 
place  of  the  word  grand,)  apply  to  justices'  jurors. 

ARTICLE  IX. 

DRAWING  AND  SUMMONING  TH£  TBIAL  JURY,  IN  SPEaAL   PR0CXEDINO8. 

SscTioir  322.  Trial  jury  in  a  special  proceedings  in  a  court. 

323.  Manner  of  drawing  Jury. 

324.  Order  for  Jury  must  ipeciiy  the  number. 

325.  Special  jury  before  Justice. 

326.  Jury  in  special  eases,  before  other  officers. 

§  322.  The  trial  jury  in  a  special  proceeding  in  a. 
court,  is  the  same  which  is  drawn  and  summoned  for 
the  trial  of  questions  of  fact  therein. 


^  d!i9.  A  trifljif  jurjt  whaa  requued  in  g  special  pto* 
ceeding  beioce  a  jjudicial  officer,  aa  piOYided  ia  this 

<^4^  I^^at(  h^  ckawa  aa  ibUowai: 

1.  If  before  a  justice  of  the  peace  or  of  a  justice's 
ooavt,  fhMoi  tli«  justice's  uRdrawn  jury  box : 

2.  If  before  any  other  judicial  officer,  from  the  un- 
drawn jury  box  of  the  county  in  which  the  trial  is  to  be 
had.  But  if  it  be  before  a  judge  elected  in  a  city,  the 
cletk  m\mt  retura  %>  t^  I^qj^  cvei:];  bal)/9l|  contain- 
iog^  thfi  ijLani^  of  a  persoa  upl;  qt^Xed  thpr^in,  t»  xeaiA^.  iu^ 
t]^<9,<^y  ill  whiqh^the  tijialiato^bje.had. 

§  324.  The  order  for  a  jury  must  specify  the  number 
of  jurors  to  be  drawn;  and  when  made  by  a  judicial 
officer  other  than  a  justice  ot  the  peace  or  of  a  justice's 
cowt  ia  ^  city^  mwh  speeilj['  the,  time  a^d  pliEiQ».  for 
mhifih:  !t:  M  to  be.  drawQiK 

§  325.  The  jury,  in  a  special  proceeding  before  a  jus- 
tice, must  be  drawn  and  sunpaoned  as  provided  in  sec- 
tions 316,  318  and  319,  and  the  provisions  of  sections 
277  and  278,  (substituting  the  word  trial  in  place  of  the 
word  grand,)  and  of  section  3^0,  (substitutiag  the  word 
justice  in  place  of  the  word  court,]  ajre  applicable  thereto. 

§  326.  When  drawn  in  a  proceeding  befqre  any  qt^er 
judicial  officer,  it  mijst  be  dyawa.  by  the  cpunty  cleik, 
in  the  manner  provided  it^  section,  268  •  an4  tbe  pro*, 
visions  of  sections  277  and  278,  (substituting  the  word 
trial  in  place  of  the  word  grand,)  and  of  section  320, 
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(siibstituting  the  wotd  judge  in  place  of  the  word  court,) 
ar^  applicable  ffiereto. 

ARTICLE  X, 

BiKtw^  dS7.    CM^k  S£i#M<A'spMlilljatitt/Mhidt' 

328.  Five  days  notice  of  application. 

329.  Manner  of  drawing  sji^al  jtb^. 

390.    When  cleric  is  intereated,  special  jnry^  how  drawn. 

Sni;    Ifirilnit'orsttteHttiaiy  4»MiiA'jiiity.< 

332.    To  be  formed  in  same  manner  as  other  Jnries. 

\  327.  A  special  jury  may  be  ordered,  on  motion^  by 
the  supreme  court,  the  superior  court  or  court  of  coia^ 
mon  pleas  of  the  city  of  New- York,  or  a  county,  city 
or  sorrogvte's  couvr,  ibf  tb«^  ttM  of  a<  q%i«stidn  of  fact 
in  A  civi4  actioh  or  itf  a^  s|^ial  pvbMediH^  of  a^  eiViV 
Birture,  wHeh  the  ittlportakii^  olr  iMnHtOif  6f  the'  cksH 
i^qufrte  if,  01"  a  fair  and  hii^tfrtiilP  tiM  canhot^  dtfaet- 
wise  be  had[. 

§  328.  The  party  obtaining  the  ordep  must  give  no- 
tice of  at  least  five  days,  of  the  lime  when  he  will  at- 
tend before  the  county  clerk,  for  the  purpose  of  select- 
ing ttie  Aftiiies  of  pei^ons  to  foitn  tllti  jttif. 

§  329.  At  the  time  appointed,  the  county  clerk  m«wt 
attend  at  his  office,  with  the  list  of  trial  jurors  of  the 
county,  and  publicly  select  the  persons  to  form  the  jury 
In  the  iblld\<riiig  manner : 

1.  He  must  select  from  the  trial  jury  list,  the  names 
of  forty-eight  persons,  indifferent  between  tlie  parties, 
and  in  his  judgment  best'  qualified  to  tr/the  question: 

2.  The  parties  or  their  attomeyef,  must  then,  alter- 
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nately,  commencing  with  the  party  who  obtained  the 
order,  strike  out  one  of  the  names  of  the  persons  se* 
lectedy  until  each  party  shall  have  stricken  oat  twelve 
names : 

3.  If  either  party  fail  to  attend,  or  neglect  to  strike 
out  twelve  names,  as  provided  in  the  last  subdivision, 
the  clerk  must  do  so  for  him : 

4.  The  clerk  must  thereupon  deliver  to  the  sheriff,  a 
panel  of  the  twenty-four  persons  not  stricken  out,  and 
must  certify  that  they  are  the  persons  selected  to  form 
the  special  jury. 

§  330.  If,  upon  the  motion  for  a  special  jury,  it  ap- 
pear that  the  clerk  is  a  party  to,  or  interested  in  the 
action  or  proceeding,  or  is  related  to  either  of  the  par-^ 
ties  thereto,  by  consanguinity  or  affinity  within  the  third 
degree,  or  for  any  other  cause  is  not  impartial  between 
the  parties,  the  court  nrast  appoint  two  impartial  per- 
sons to  select  the  jury,  who  must  perform  the  duties 
imposed  upon  the  clerk  by  the  last  section. 

§  331.  The  sheriff  must  summon  the  persons  whose 
names  are  contained  on  the  panel  delivered  to  him,  as 
provided  in  section  271,  and  make  return  thereof  as 
provided  in  section  272. 

§  332.  The  jury  must  be  formed  from  the  persons 
summoned  and  appearing,  in  the  manner  prescribed 

by  this  code  in  respect  to  other  jurors }  and  the  court 
has  the  same  power  to  fine,  excuse  or  discharge  any  of 
them,  as  in  other  cases. 


CITIL    PROCEDDBK.  137 

CHAPTER  n. 

REFEREES. 

BxCTiojr  333.  Definition  of  a  referee. 

334.  Definition  of  a  reference. 

335.  Reference,  when  ordered  on  agreement  of  parties. 

336.  When  ordered  without  agreement. 

337.  In  what  courts. 

338.  To  whom  ordered. 

839.    To  whom  cause  cannot  be  referred,  when  reference  made  bf 
the  court  or  judge. 

§  333.  A  referee  is  a  person  appointed  by  the  court, 
or  a  judicial  officer, 

1 .  To  try  an  issue  of  law  or  of  fact  in  a  civil  action, 
and  report  a  judgment  thereon : 

2.  To  ascertain  any  other  fact  in  a  civil  action  or  in 
a  special  proceeding  of  a  civil  nature,  when  necessary 
tor  the  information  of  the  court,  and  report  the  fact 
either  with  or  without  his  opinion  thereon : 

3.  To  execute  an  order  or  judgment. 

See  the  code,  as  amend«  d  at  the  last  session,  sec.  270,  271, 
272,  273,  and  the  act  to  facilitate  the  determination  of  exist- 
ing suits,  sec.  3, 4, 5,  6. 

§  334.  The  appointment  of  a  referee,  is  denominated 
a  reference. 

§  335.  Upon  the  agreement  of  the  parties  to  a  civil 
action  or  a  proceeding  of  a  civil  nature,  filed  with  the 
clerk  or  entered  upon  the  minutes,  a  reference  may  be 
ordered, 
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1.  To  try  any  or  all  of  the  issues  in  a  civil  action» 
whether  of  fact  or  of  law,  (except  an  issue  of  fact  when 
the  action  is  for  a  divorce  dissolving  the  marriage  con- 
tract,) and  to  report  a  judgment  therfeon : 

2.  To  hear  and  determine  a  suit  pei»dijig  in  the 
supreme  court,  before  the  first  day  of  July,  1848,  on 
what  was  then  known  as  the  equity  side^  of  that  court, 
or  any  issue  therein,  whether  of  fact  or  of  law,  or  both, 
(except  an  issue  of  fact  when  the  suit  is  for  a  divorce 
dissolving  the  marriage  contract,)  or  to  report  &ct« 
therein:  ot, 

3.  To  execute  a  judgment  or  order,  in  an  action  or  suit 
cnibmced  in  Ihis  section^  except  when  an  es^ecution^  is 
the  appropiiate  remedy,  as  provided  in  thii^  codb. 

4.  To  try  an  issue  or  ascertain  a  fact,  in  a  special' pro- 
ceeding of  a  civil  nature. 

§  336.  When  the  parties  do  not  consent,  the  court 
may,  upon  the  application  of  eiUier,  dr  df  its  own  mo- 
tion, direct  a  reference  in  the  following  cases : 

1.  When  the  tri^  of  an  issue  of  fact  requires  the  ex- 
amination of  a  long  account  on  eithet  side ;  in  which 
case,  the  referees  may  be  directed  to  hear  and  decide 
the  whole  issue,  or  to  repc^rt  upon  any  specific  question 
of  fact  involved  therein ; 

2.  W^en  the  taking  of  att  account  is  necessary  for  the 
information  of  the  court,  before  judgment,  or  for  carry* 
ing  a  judgment  or  order  into  efiect : 
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3.  When  a  question  of  fact,  other  than  upon  the 
{headings,  arises  upon  motion  or  otherwise,  in  any  stage 
of  the  action :  or 

4.  When  it  is  oe<^ssary  fbf  the  informatioQ  of  the 
court,  in  a  special  proceeding  of  a  civil  nature. 

§  337.  A  reference  may  be  ordered,  in  a  civil  action  or 
in  a  special  proceeding  of  a  civil  nature^  in  any  court 
except  a  justice's  court  or  the  marine  court  of  the  city 
of  New- York.  It  may  be  so  ordered  at  a  special  or 
tnal  term  or  cireuit,  or  by  a  judge  of  the-  cout,.  but  by  no 
oHfaev  officer* 

§  338.  A  reference  may  be  ordered  to  any  person  or 
persons,  not  exceeding  three,  agreed' upon  by  the  partites^ 
If  the  parties  do  not  agree,  the  court  or  jud^e,  must 
appoint  one'  or  mote  seferees,  not  exceeding  three^  who 
resiiie  in  the  ooimty  iu  which!  the  actiooi  or  proceeding 
ift<tnable.' 

^  339.  When  the  appointment  of  referees  is  made  by 
the  court  or  a  judge,  the  referee  must  be, 

1.  Qualified  as  a  juror,  as  provided  in  section  251 : 

2.  Competent  as  a  juror  between  the  parties :  or 

3.  Not  related,  by  consanguinity  or  affinity  within 
the  third  degree,  to  the  judge  by  whom  the  court  is  held, 
or  the  order  made,  or  to  one  who  is  interested  or  con- 
nected as  a  partner  with  a  person  so  related. 
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CHAPTER  in. 

COMMISSIONERS   OF   DEEDS. 

SscTiON  340.    How  appointed,  and  their  tenure  of  office. 
341.    Their  powers  and  duties. 

§  340.  Commissioners  of  deeds  are  appointed  in 
counties  or  cities,  in  pursuance  of  special  statutes,  and 
the  tenure  of  their  offices  is  provided  for  in  the  same 

manner. 

§  341.  A  commissioner  of  deeds  has  power,  in  the 
county  or  city  in  which  he  is  appointed,  and  in  no  other 
place,  to  take  and  certify, 

1.  The  proof  or  acknowledgment  of  a  conveyance  o 
real  property,  or  of  any  other  written  instrument: 

2.  The  acknowledgment  of  satisfaction  of  a  judg- 
ment in  any  court,  including  a  judgment  of  a  justice's 
court,  or  of  the  marine  court  of  the  city  of  New- York, 
when  a  transcript  thereof  has  been  filed  with  a  county 
clerk : 

3.  An  affidavit  to  bejused  in  any  court  of  justice  of 
this  state :  and 

4.  To  exercise  any  other  power,  and  perform  any  other 
duty  conferred  or  imposed  upon  him  by  this  code,  or 
by  other  statutes. 
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CHAPTER  IV. 


COMMISSIONERS   TO    TAKE    AFFIDAVITS,     AND     IHE   PROOF   AND 
ACKNOWLEDGMENT   OF  DEEDS,    OUT   OF   THIS   STATE. 

SzcTiON  342.    How  appointed,  their  tenure  of  office,  powers  and  duties. 
343.    Oath  of  office,  and  how  filed. 

§  342.  The  governor  may  appoint  as  many  commis- 
sioners, in  each  of  the  other  states,  or  in  a  territory  of 
the  United  States,  or  in  the  District  of  Columbia,  as  he 
may  deem  expedient,  who  shall  hold  their  offices  for 
three  years,  and  may  in  the  state,  territory  or  district 
for  which  they  are  appointed,  and  in  no  other  place, 

take  and  certify, 

1.  The  proof  or  acknowledgment  of  a  conveyance 
of  real  property,  or  of  any  other  written  instrument : 

2.  The  acknowledgment  of  satisfaction  of  a  judg- 
ment in  any  court,  including  a  judgment  of  a  justice's 
court,  or  of  the  marine  court  of  the  city  of  New- York, 
when  a  transcript  thereof  has  been  filed  with  a  county 
clerk : 

3.  An  affidavit  to  be  used  in  any  court  of  justice  of 
this  state:  and 

4.  To  exercise  any  other  power,  and  perform  any 
other  duty  conferred  or  imposed  upon  them  by  this  code, 
or  by  other  statutes. 

§  343.  A  commissioner  appointed  under  the  last  sec- 
tion must,  before  he  can  exercise  the  powers  therein 
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conferred,  take  and  subscribe  an  oath  before  a  judicial 
officer  in  the  county  or  city  where  he  resides,  faithfully 
to  perform  the  duties  of  the  office  of  a  coranussioner  to 
take  affidants  and  the  proof  and  acknowledgment  of 
deeds  out  of  this  state,  according  to  the  laws  thereof; 
and  must  file  the  oath  in  the  office  of  the  secretary  of 
this  state. 

TITLE  IV. 

OF  THE  MINISTERIAL  OFFICERS  OF  THE  COURTS  OF  JUSTICE 

Cha.tx*  I.  The  attorney  general. 

II«  Dittriot  attomeft. 

III.  The  state  reporter. 

IT.  Cletkt. 

y.  SheriA. 

YI.  Coronen. 

YII.  County  treasurers. 

Inn.  Ctlenk 

CHAPTER  I. 

THE  ATTORNEY    GENERAL. 

txcTXOV  344»    His  eleetiou  or  appointment. 

345.  His  oompensatioit. 

346.  How  removed  from  office. 

M7.    Bli  general  povert  and  4ntiei4 

34B.    Can  commence  one  action  only,  on  mortgages  or  eontractSy  against 
the  same  person. 

349.  If  separate  actions  commenced  against  seyeral^  on  same  contract, 

bow  Qonaolidated* 

350.  Must  pay  moneys  received,  into  the  treasury. 

35i.    In  what  cases  he  cannot  act  as  attorney  or  counsel,  in  a  cItU  action. 
302.    Must  Iceep  a  register  and  deliver  it  to  his  successor. 
m«    Mu0t  Ice^  a  record  oi  the  statistics  of  Htigatioo. 
354.    Must  prepare  and  transmit  blanlc  forms,  and  compile,  annually,  sta- 
tisUea  required  in  last  section. 

§  344.  The  attorney  general  is  elected  by  the  electors 
of  the  state,  for  two  years,  or,  when  his  office  becomes 
vacant,  is  appointed,  in  the  manner  prescribe^  by  the 
constitution  and  by  special  statutes. 
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$  34^^  He  risceiveis  for  bia  memoes,  a  compenaatipp 
established  by  special  statutes,  which  cannot  be  in- 
creased or  diminished  during  his  continuance  in  office, 
and  is  prohibited  from  receiving  to  his  own  use,  any 
fees  or  perquisites  of  office  or  other  compensation. 

^  846,  fie  may  be  removed  from  office  by  the  covirt 
Inr  tbe  tria)  of  impeachments,  upon  an  impeachment 
hf  die  Msembly,  for  wilf«l  and  corrupt  miacondoet  in 
office. 

§  347,  ThB  attorney  general  has  power  and  it  is  his 
duty, 

1.  To  prosecute  and  defend  all  civil  actions  or  special 
proceedings  of  a  civil  nature,  to  which  the  people  of 
this  state  are  a  party,  or  in  which  they  are  interested : 

2.  To  collect,  if  possible,  costs  adjudged  to  the  peo- 
ple of  this  state,  in  an  action  prosecuted  by  him>  to 
which  they  are  9  party  or  in  which  they  are  interested, 

and  when  collected,  to  pay  them  into  the  state  treasury, 
dednctini;  his  legal  disbursements  in  the  proaecutioi;!  or 
defence  of  the  actioi) : 

3.  Upon  the  requisition  of  the  cornptroller,  or  the 
state  engineer  and  surveyor,  to  prepare  the  draf>  of  a 
CQQtraot,  obligi^tion  or  oth^r  instrument  re<][uired  for  the 
T^  of  the  st^tte  : 

4.  Upon  the  requisition  of  the  governor,  to  attea^  ^ 
court  of  oyer  and  terminer  or  sessions,  for  the  purpose 
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of  condacting  a  criminal  action  prosecated  by  the  peo- 
ple of  this  state : 

5.  Upon  the  requisition  of  the  governor,  the  secretary 
of  state,  the  comptroller,  the  treasurer,  or  the  state  en- 
gineer and  surveyor,  to  prosecute  a  person  charged  with 
the  commission  of  a  public  offence,  in  violation  of 
statutes  which  either  of  those  officers  is  specially  re- 
quired to  execute,  or  in  relation  to  matters  connected 
with  the  department  of  either  of  them : 

6.  To  cause  a  person  indicted  for  corrupting,  or  at- 
tempting to  corrupt  a  member,  or  a  member  elect  of  the 
legislature,  or  a  commissioner  of  the  land  office,  or  for 
an  offence  against  the  statutes  for  the  prevention  of 
duelling,  to  be  brought  to  trial  without  delay ;  and  to 
attend  in  person  to  the  discharge  of  this  duty : 

7.  When  he  ascertains  that  real  property,  mortgaged 
to  the  people  of  this  state  is  er.cumbered  by  prior  mort- 
ges  or  judgments,  to  discharge  those  liens  and  take  an 
assignment  thereof  to  the  people,  with  the  consent  of 
the  comptroller;  and  to  receive  the  necessary  moneys 
for  this  purpose,  out  of  the  state  treasury : 

8.  With  the  consent  of  the  comptroller,  to  redeem, 

in  the  manner  provided  in  this  code,  real  property 
mortgaged  to  the  people  of  this  state,  or  purchased  for 
them  on  the  foreclosure  of  a  mortgage,  when  sold  upon 
a  prior  judgment : 
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9.  To  ackxiowledge  satisfaction  of  a  judgment  in  fa- 
vor of  the  people  of  this  state,  when  it  is  satisfied  by 
payment,  or  when  he  is  directed  by  the  legislature : 

10.  To  attend  the  legislature  during  its  session,  and 
to  report  on  all  matters  rjeferred  to  him  by  the  legisla- 
ture, or  by  the  senate  or  assembly : 

11.  To  administer  oaths,  in  all  matters  relating  to  his 
office,  in  respect  to  which  he  may  legally  require  proof: 

12.  To  exercise  any  other  power  conferred  upon  him 
by  the  constitutioui  or  by  this  code  or  by  special  sta- 
tutes. 

§  348.  When  money  is  due  to  the  people  of  this  state, 
by  several  mortgages  or  contracts  of  the  same  nature, 
and  executed  by  the  same  person,  one  action  only  can 
be  commenced  by  the  attorney  general,  for  the  recovery 
thereof. 

^  349.  When  separate  actions  are  instituted  by  the 
attorney  general,  in  behalf  of  the  people  of  this  state, 
against  several  persons  on  the  same  mortgage  or  con- 
tract, or  who  claim  under  the  same  title,  he  must,  upon 
the  request  of  the  defendants,  consent  to  a  consolida- 
tion of  the  actions  into  one. 

§  350.  AH  moneys  received  by  the  attorney  general, 
for  debts  due  or  penalties  forfeited  to  the  people  of  this 
state,  must  be  paid  by  him,  immediately  after  the  re- 
ceipt thereof,  into  the  treasury. 

[civil  code.]  10 


146  THE  ooi»  or 

§  351.  The  attorney  general  cannot  act  as  attorney,  in 
a  civil  action  or  in  a  special  proceeding  of  a  civil  na* 
ture,  unless  the  people  of  this  state  are  a  party  or  inte* 

rested  therein ;  nor  can  he  act  as  counsel  in  such  action 
or  proceeding,  for  a  private  party  against  whom  a 
criminal  action  for  a  felony  is  pending,  or  who  is  the 
prosecutor  therein. 

§  352.  He  must  keep,  in  suitable  books  provided  at 
the  expense  of  the  state,  a  register  of  all  civil  actions 
and  special  proceedings  of  a  civil  nature,  prosecuted  or 
defended  by  him  in  behalf  of  the  people,  and  of  the 

proceedings  in  relation  thereto ;  and  must  deliver  the 
same  to  his  successor  in  office. 

§  353.  There  must  be  kept  in  the  office  of  the  attor- 
ney general  a  record  of  the  statistics  of  litigation  in 
the  state,  comprehending  in  tabular  form ; 

1.  The  number  of  general  terms  held,  with  the  time 
when  the  term  commenced  and  the  place  where  it  was 

held : 

In  the  court  of  appeals : 
In  the  supreme  court : 

In  the  superior  court  of  the  city  of  New- York  : 
In  the  court  of  common  pleas  of  the  city  of  New- 
York: 

And  showing  in  respect  (o  each  term, 
The  number  of  judges  present : 
The  number  of  days  actual  session  of  the  court 
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The  ^bole  namber  of  hours  of  actual  session  of 
the  court : 

The  number  ot  cases  on  the  calender : 

The  number  of  cases  contested,  argued  or  submit- 
ted: 

The  number  not  reached  on  the  calandar  for  want 
of  time: 

The  number  decided  by  the  court  during  the  term 
which  were  tsubmitted  or  argued  at  the  same 
term : 

The  number  decided  by  the  court  wbich  were  ar- 
gued or  submitted  at  a  precedmg  term. 

2.  The  number  of  circuits  and  courts  of  oyer  and 
terminer  in  each  county : 

The  number  of  trial  terms  in  the  superior  court  and 
court  of  common  pleas  of  the  city  of  New- York: 

The  number  of  days'  actual  session  of  the  court: 

The  average  namber  of  hours'  session  of  the  court 
daily: 

The  number  of  civil  cases  on  the  calendar  for  trial 
at  each  term : 

The  number  actually  tried  and  contested,  exclu- 
ding judgments  upon  failure  to  answer: 

The  number  not  reached  on  the  calendar  for  want 
of  time : 

3.  The  number  of  criminal  actions  tried,  including 
convictions  by  confession  in  each  county  : 

The  whole  number  of  convictions : 


)48  THS  ooof  or 

^JUB  number  pf  convietioBs  under  each  of  the  fo!* 
lowing  heads:  Murder,  rnanslftughter,  arson, 
robbery,  burglary,  rape,  thefts  over  fifty  dollars, 
other  felonies,  all  other  ofiences. 

§  354.  The  attorney  general  must  prepare  and  cause 
to  be  printed  blank  tabular  forms  for  the  proper  returns 
from  the  clerks  of  the  several  courts,  embracing  the 
particulars  specified  in  the  last  section,  and  to  transmit 
annually  in  the  first  week  in  J  uly  a  sufficient  number 
of  such  blanks  for  one  year's  returns  to  the  clerks  of 
the  several  courts  mentioned  in  section 

4.  The  several  reports  when  received  from  the  clerks 
must  be  filed  and  preserved  with  the  records  of  the  at- 
torney generaPs  office,  and  he  must  annually  on  or  be- 
fine  the  first  Monday  of  December  in  each  year,  com- 
pile the  statistical  recprd  of  litigation  in  the  state,  re- 
quired in  section  353,  which  shall  be  duly  recorded 
and  certified  by  him  in  a  book  to  be  kept  for  that  pur- 
fOBfi  in  hia  office. 

The  purpose  of  these  provisions  is  to  bring  annually  before 
the  le^lature  and  the  pec^le,  the  state  of  the  judicial  depart- 
ment  of  the  government.  We  can  hardly  urge  too  strong- 
ly the  importance  of  proriding  the  means  of  obtaining 
eomplett  and  accurate  informatk)ft|  eoncevning  tkue  opera- 
tions of  that  department.  The  operations  of  the  legisla- 
tive and  executive  departments  are  accessible  and  well 
l^novn.  But  ui  the  judtoial,  adequate  informatioa  is  near- 
ly inaccesfflble.  There  arci  it  is  true^  immensefilea  ef  pa- 
pers, the  judgment  book,  and  the  jtid<rment  rolls.  To  col- 
lect, from  these  scattered  sources,  all  that  is  necessary  to 
make  known  the  working  of  the  system^  and  the  effect  of 
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T^lianges,  is  next  to  impossible.  This  information  is  most  de- 
arable.  Without  it,  legislation  upon  the  subject  must  be 
made  upon  a  view  of  a  few  particulars  without  a  view  of  the 
rest.  There  can  be  no  safe  comprehensive  plan,  unless  the 
whole  subj€ct  is  presented  together.  The  worst  of  all  leg* 
islation,  is  that  which  makes  a  general  law  to  suit  a  particular 
case ;  for  it  thus  commonly  happens,  that  while  in  that  partic- 
ular there  is  an  amendment,  the  change  affects  another  part  for 
the  worse.  Without  a  view  of  the  whole  subject,  neither  the 
magnitude  of  an  existing  evil,  nor  the  benefit  of  an  existing 
provi^on  is  seen. 

There  is  no  reason  for  publicity  in  respect  to  any  branch  of 
the  public  service,  that  does  not  apply  with  increased  force 
Id  this.  No  better  view  of  the  progress  of  public  morals,  in 
either  direction  can  be  obtained  than  from  the  records  of 
the  courts.  Nor  is  there,  within  the  ^ole  circle  of  mflu- 
ences,  preventive  or  penal,  that  operate  upon  the  administra- 
tion of  justice,  any  one  more  efficacious,  than  that  Complete 
publicity  which  would  follow  from  a  periodical  collection  and 
condensation  carefully  made,  of  the  proceedings  in  all  the 
courts  of  the  state ;  in  short,  an  annual  report  of  the  statisiici 
%)f  liUgatvm. 

Nowhere  in  this  country,  nor  in  England,  have  such  re- 
ports jet  been  made.  But  in  France,  annual  reports  have 
been  published,  as  tt>  the  civil  tribunals,  sifice  1S26,  and  as 
to  the  criminal  tribunails,  since  1831.  ISie  work  there,  is 
thoroughly  systematized.  The  minister  of  justice  watches 
over  the  operation  of  all  the  tribunals  from  the  highest  to  the 
lowest ;  minute  reports  are  made  to  him  of  their  proceedings ; 
and  he  annually  presents  a  general  report,  made  up  from 
these,  and  consisting  of  a  series  of  statistical  tables,  show- 
ing the  number  of  cases  brought  in  each  6f  the  courts  of 
France,  the  nature  of  each  case,  its  duration,  the  judgment 
pronounced,  whether  by  default  or  after  litigation,  the  number 
of  cases  settled,  the  number  referred,  the  number  arbitrated, 
the  number  settled  by  the  tribunals  of  conciliation,  the  num- 
ber of  appeals  and  their  result ;  the  whole  preceded  by  a 
summary  from  the  minister,  giving  the  most  important  con- 
clusions deducible  from  the  tables. 
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The  report  for  the  criminal  department  in  1846  consists  of 
34  folio  pages  in  the  general  summary,  and  298  pages  of  ta- 
bles.  (Compte  General  de  Pad  ministration  de  la  justice 
criminelle  en  France,  pendant  I'annee,  1846.)  The  report 
for  the  ciyil  department  in  1845^  consists  of  48  folio  pages  in 
the  general  summary,  and  389  pages  of  tables.  (Compte 
General  de  Padministration  de  la  justice  civile  et  commerciale 
en  France,  pendant  I'annee  1845.)  The  following  are  some 
of  the  facts  stated  in  this  report: 

In  1846  there  were  placed  on  the  calendars  of  the  361 
civil  tribunals  121,644  new  causes.  In  1845,  118,913 
were  placed  on  the  calendars,  and  in  1844  119,928.  The 
number  of  causes  has  increased  since  1841.  In  this  last 
year,  (1841)  there  were  111,109.  The  increase  for  six 
years  has  been  10,535,  about  10  per  cent.  Beades  the 
121,644  new  causes  commenced  in  1846,  the  civil  tribunals 
had  46,767  remaining  on  hand  undisposed  of  on  the  31st  of 
December,  1845,  and  8,584  were  restored  to  the  calendars 
during  the  year,  after  having  been  previously  stricken  from 

them  as  terminated making  in  all  176,995  causes,  new 

and  old. — In  1846  the  civil  tribunals  disposed  of  130,397 
causes  on  their  calendars  ^   in  1845  of  126,699 }  in  1844,  of 
128^29.     The  average  number  of  suits  terminated  from  1841 
to  1845,  was  123,768  y  of  the  suits  terminated  in  1846,  the 
number  of  63,083  were  disposed  of  by  final  judgment  after 
litigation  ;    32,397  by  judgment  of  default,  and  34,917  were 
stricken  from  the  calendars  in  consequence  of  abandonment 
or  settlement.     Of  this  last  number,  1 1,759  were  not  settled 
until  after  preparatory  or  interlocutory  judgment  had  been 
rendered,  which  led  to  the  amicable  solution. — As  to  the  du- 
ration of  the  cases,  130,397  civil  suits  were  terminated  in 
1846  -f  and  are  classed  as  follows  :  47,857  were  not  on  the 
calendar  three  months ;   23,606  were  on  the  calendar  from 
three  to   sixmonths ;    33,454  from  six  to  twelve  months ; 
18,133  from  one  to  two  years,  and  7,347  more  than  two  years. 
In  1846  these  civil  tribunals  pronounced  48,824  definitive 
judgments  in  the  cases  brought  directly  before  them  without 
being  first  inscribed   on  the  general  calendars.     Of  theses 
38,854  were  decided  in  open  court,  and  9,970  at  chambers- 
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In  1846,  207,21 9  new  suits  were  brought  before  the  390 

commercial    tribunals  of   France, On    the    31st    of 

December,  1845,  there  remained  undisposed  of  7,932  causes, 
and  3,864  which  had  been  considered  as  terminated  by  settle- 
ment or  abandonment,  were  again  brought  before  the  court  in 
1846.  These  two  classes  of  old  suits  united,  added  to  the 
207,279  new  suits,  form  a  total  of  219,033  causes  to  be  tried. 
Of  these  219,033  suits,  69,323  were  disposed  of  by  litigation ; 
115,308  by  default;  4,019  were  sent  by  the  court  before 
arbitrators,  and  32,705  were  stricken  from  the  calendar  as 
terminated  by  abandonment  or  settlement.  Only  7,678  re- 
mained undisposed  of  on  the  31st  of  December,  1846. 

Of  986,123  cases  brought  for  conciliation  in  1846,  by  a 
simple  notice  to  appear,  (billet  d'avertissement,)  726,556,  or 
74-100,  were  immediately  settled  by  the  care  of  the  concil- 
iating magistrate. 

It  will  be  long,  we  fear,  before  the  people  of  this  state  have 
80  complete  a  body  of  statistics  presented  to  them  respecting 
their  tribunals  ;  but  a  beginning  may  now  be  made,  and  a 
system  established,  which  will  lead  to  constant  improvement. 

The  attorney-general  seems  to  be  the  proper  officer  to  take 
charge  of  such  a  work.  He  is  a  high  law  officer  of  the 
state,  and  stands  in  an  intimate  relation  with  the  whole  judi- 
cial establishment.  From  him  the  people  may  expect  care- 
fully prepared  statements,  and  useful  suggestions  for  the  des- 
patch of  business  in  the  various  tribunals. 
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CHAPTER  II. 

mgrHlCT  ATTOBKEYSi. 

Bbctiok  3S6.  District  attorney  in  each  eoontjr,  how  elected  or  appointed* 

366.  Hit  remoTil  from  office. 

367.  He  it  tbe  public  proeeeatot  in  his  eOmty. 

368.  Matt  attend  eonrti  of  oyer  and  terminer  and  iessions>  and  city  eonrtty 

in  hit  coonty. 
909.    If  he  fail  to  do  to>  tubetitote  kow  apipointed^  and  hit  eompenaatioa. 

300.  When  to  inttiiute  proceedingi  before  magistratei,  and  attend  before 

the  maif  ittrate  and  grand  jury. 

Ml*    When  to  proMOute  for  p«naitfiee  and  forfeiturte. 

3CS.    To  deliver  receipt  fbr  money  received  bgr  him,  and  file  4iiplieate. 

363.    Hit  aceonntty  when  and  how  fied. 

301.  Action  againit  him  for  failure  to  pay  over  money. 
366^  366.    Salary,  how  fixed  and  paid. 

367.  In  what  catet,  he  cannot  act  at  attorney  or  cooasel,  in  a  civil  action. 

368.  Matt  keep  a  regitter,  and  deliver  It  to  hit  miceettor. 

§  85S.  There  is  a  district  attorney  in  each  county  in 
this  8tate«  who  is  elected  hy  the  electors  of  the  county, 
or^  wbeoL  his  office  hecomes  vacantt  is  appointed,  in  the 
manner  prescribed  by  the  constitution  and  by  special 
statutes. 

§  356.  The  district  attorney  may  be  removed  from 
office,  by  the  court  for  the  trial  of  impeachments,  upon 
an  impeachment  by  the  assembly,  for  wilful  and  cor- 
rupt misconduct  in  office. 

§  357.  The  district  attorney  in  each  county,  is  the 
public  prosecutor  therein. 

§  358.  He  must  attend  the  courts  of  oyer  and  termi- 
ner and  sessions  in  his  county,  and  the  city  court,  if 
any,  having  criminal  jurisdiction  therein,  and  conduct, 
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on  behalf  of  the  people,  all  prosecutions  for  public  of* 
fences. 

§  359.  If  he  fail  to  attend  any  of  those  courts,  the 
court  must  designate  another  person  to  perform  the 
duties  of  the  district  attorney  during  his  absence  from 
the  court,  who  shall  receive  a  reasonable  compensa- 
tion, to  be  certified  by  the  courl^  and  paid  from  the 
county  treasury. 

§  360.  The  district  attorney  must  also  institute  pro- 
ceedings before  magistrates,  for  the  arrest  of  persons 
charged  with  or  reasonably  suspected  of  public  offences, 
when  he  has  information  that  dny  such  offence  has 
been  committed;  and  for  that  purpose  must  attend 
upon  the  magistrate,  in  cases  of  arrest,  when  required 
b/  him,  and  must  advise  the  grand  jury,  when  scdced 
to  do  so,  as  provided  in  the  Code  of  Criminal  Proce- 
dure. 

§  361.  The  district  attorney  must  prosecute  for  all 
penalties  and  forfeitures  to  the  people  of  this  state,  ex- 
oeediiig  fifty  dollars,  which  may  be  incurred  in  his 
county,  and  for  which  no  other  manner  of  collection  ifi 
pwvided  by  statute. 

§  362.  When  he  receives  money  or  property  in  his 
official  capacity,  he  must  deliver  a  receipt  therefor  to 
the  person  from  whom  he  receives  it,  and  file  a  dupli- 
cate thereof  with  the  county  treasurer. 
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§  363.  He  must,  on  or  before  the  first  Tuesday  of 
October  in  each  year,  file  in  the  office  of  the  county 
treasurer  an  account  in  writing,  verified  by  oath,  of  all 
money  received  by  him  in  his  official  capacity  during 
the  preceding  year;  and  must  at  the  same  time  pay  it 
over  to  the  county  treasurer. 

§  364.  If  he  refuse  or  neglect  to  account  for  and  pay 
over  money  so  received  by  him,  as  required  by  the  last 
section,  the  county  treasurer  must  bring  an  action 
against  him  for  the  recovery  thereof,  in  the  name  of 
the  county. 

§  365.  The  district  attorney  of  each  county  shall  re- 
ceive an  annual  salary,  to  be  fixed  by  the  board  of  su- 
pervisors of  the  county,  and  paid  out  of  the  county 
treasury. 

§  366.  His  salary  must,  at  each  annual  meeting  of 
the  board  of  supervisors  in  November,  be  fixed  for  the 
ensuing  year,  and  must  be  paid  quarterly  out  of  the 
county  treasury ;  but  at  the  end  of  the  year,  the  board 
may  make  such  additional  allowances  as  are  reason- 
able,  for  extraordinary  services  performed  during  the 

year;  and  no  district  attorney  can  receive  any  other 
compensation,  costs  or  fees,  for  a  service  rendered  in 
his  official  capacity. 

§  367.  The  district  attorney  cannot  act  as  counsel,  in 
a  civil  action  or  in  a  special  proceeding  of  a  civil  nature. 
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for  a  private  party  against  whom  a  criminal  action  for 
a  felony  is  pending,  or  who  is  the  prosecutor  therein. 

§  368.  The  district  attorney  must  keep  a  register  of 
his  official  business,  in  which  must  be  entered  a  note 
of  every  indictment,  the  time  when  it  was  found,  and 

the  proceedings  thereon.     The  register  must,   at  the 
expiration  of  his  term  of  office,  be  delivered  by  him  to 

bis  successor  in  office. 

CHAPTER  III. 

THE  STATE  REPO&TER. 

flscTioif  369.    How  appointed^  his  tenure  of  offlee,  removal,  and  compensation. 
37U.    His  duties. 

371.  To  have  no  interest  in  the  publication  of  the  reports.    Reports  free 

for  publication. 

372.  Reports,  how  published  and  distributed. 

§  369.  Th»3  state  reporter  is  appointed  by  the  governor, 
lieutenant  governor  and  attorney  general,  and  holds  his 
office  for  three  years,  but  may  be  sooner  removed  by 
the  legislature,  a  majority  of  the  members  elected  to 
each  house  voting  for  his  removal.  His  compensation 
is  fixed  by  special  statutes. 

§370.  The  state  reporter  must  report  and  publish, 
within  thirty  days  after  the  adjournment  of  eac!i  term^ 
of  the  court  of  appeals,  a  concise  outline  of  the  facts 

and  decision  in  every  case  determined  at  that  term,  with 
any  opinion  of  the  court  delivered  to  him  for  that  pur- 
pose ;  omitting,  however,  every  opinion  dissenting  from 

the  decision,  except  in  a  case  involving  the  construction 
of  the  constitution  of  this  state  or  of  the  United  States. 
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§  371.  The  state  reporter  can  have  no  pecuniary  in- 
terest in  the  publication  of  the  reports,  nor  can  a  copy- 
right for  them  be  secured  by  him  or  any  other  person : 
but  they  are  free  for  publication  by  all. 

§  372.  The  reports  must  be  published  in  paihphlet 
form,  under  the  supervision  of  the  state  reporter,  by  con- 
tract, as  prescribed  by  special  statutes,  and  designated 
"  The  New- York  Reports."  Each  volume  must  contain 
at  least  six  hundred  pages,  with  a  suitable  table  of  the 
names  of  the  cases  reported,  head  notes  to  each  case, 
and  an  index  of  the  principal  matters  contained  in  each 
volume.  Their  sale  and  distribution  is  provided  fat 
special  fitatutee. 
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CHAPTER  IV. 

THE  eLE&KS   OF  THB  OQVRTS  OF  JUSTJCS. 

Abtici^.  i.  The  elerki.  In  gen^nd. 

II.  Their  powers  and  duties. 

III.  The  places  of  keeping  the  clerks'  offices,  and  their  office  hours. 

IV,  Depu^  clerks* 

V.    Bemovalof  papers  from  one  clerk's  office  of  the  supreme  court  to 

•BOth«r* 
yi.    Miscellaneous  provisions  respecting  the  clerks  and  deputy  clerks. 


ARTICLE  I. 

THE  CLEIIKS  OF  TEE  COUBTS   OF  JUSTICE,  IN  GENERAL. 

iBCTiON  373.    What  courts  have  clerks. 

374.    Their  compensation. 

SQk  Th9k  election  or  app()faitm«B^  <pttliflci(ltopt»  tenttrt  of  affioe  and 
removal. 

910.  CBerk  of  senatoy  to  be  clerk  of  the  eovrt  for  the  triid  of  Impeach- 
ments. 

177.    Clerk  of  court  of  appeals,  to  be  clerk  of  supreme  court. 

9?8.    Ckmatj  clerk,  of  what  courts  to  he  clerk, 

379.    Police  clerks  in  New -York,  to  be  clerks  of^police  courts. 

|8(X  Olerk  of  court  of  common  pleas  in  Vew-Torks  how  appointed^  lod 
his  tenure  of  office, 

381.  Office  to  be  assigned  him,  and  hl»  compensation. 

382.  County  clerk  in  New- York,  to  deliver  records,  &c.,  to  clerk  of  com- 

mon pleas. 

^  373.  The  following  courts  and  no  other,  have  cleric : 

1.  The  court  for  the  trial  of  impeachments : 

2.  The  court  of  appeals : 

3.  The  supreme  court : 

4.  The  superior  court  of  the  city  of  New- York : 

6.  The  court  of  common  pleas  of  the  city  of  New* 
York : 

6.  The  courts  of  oyer  and  termiuer : 

7.  The  county  courts. 

8.  The  courts  of  sessions : 

9.  The  city  courts : 
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10.  The  justices'  courts  of  the  cities  of  Albany,  Hud- 
son, New- York  and  Troy : 

11.  The  marine  court  of  the  city  of  New- York: 

12.  The  police  courts  in  the  city  of  New- York. 

§  374.  Except  where  their  compensation  is  fixed  by 
special  statutes,  the  clerks  are  entitled,  for  their  services, 
to  receive  to  their  own  use  the  fees  provided  in  this  code. 
When  their  compensation  is  fixed  by  special  statutes, 
they  must  receive  those  fees,  and  account  for  and  pay 
them  over  in  the  manner  therein  provided. 

§  376.  The  clerks  are  elected  or  appointed  in  the  man- 
ner prescribed  by  the  constitution  and  by  special  stat- 
utes, except  as  provided  in  this  article.  Their  qualifi- 
cations for  and  tenure  of  office,  and  the  manner  of  their 
removal  therefirom  and  of  filling  a  vacancy  therein,  are 
provided  for  in  the  same  manner. 

§  376.  The  clerk  of  the  senate  is,  by  virtue  of  his  of- 
fice, the  clerk  of  the  court  for  the  trial  of  impeachments. 

§  377.  The  clerk  of  the  court  of  appeals  is,  by  virtue 
of  his  office,  clerk  of  the  supreme  court. 

§  378.  The  county  clerk  of  each  county  is.  by  virtue 
of  his  office,  the  clerk,  in  his  county,  of  each  of  the  fol- 
lowing courts : 

1.  The  supreme  court : 

2.  The  courts  of  oyer  and  terminer  and  sessions,  ex- 
cept in  the  city  and  county  of  New- York : 

3.  The  county  court. 
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§  379.  There  are  six  police  clerks  in  the  city  of  New- 
York,  who  are  appointed  by  the  common  council  of 
that  city,  and  hold  their  offices  for  four  years.  They 
are  assigned  to  police  districts,  in  the  manner  prescribed 
by  the  common  council,  under  the  authority  of  special 
statutes,  and  are,  by  virtue  of  their  offices,  clerks  of  the 

police  courts  in  the  districts  to  which  they  are  thus  as- 
signed. 

§  380.  The  court  of  common  pleas  of  the  city  of  New- 
York  shall  have  a  clerk,  to  be  appointed  by  the  court, 
until  the  legislature  otherwise  provide,  and  to  hold  his 
office  during  the  pleasure  of  the  court. 

§  381.  The  common  council  of  the  city  of  New- York 
must,  by  ordinance,  assign  the  clerk  so  appointed,  a 
suitable  office  in  the  city  hall  in  that  city.  The  board 
of  supervisors  must,  regulate  his  compensation  and  the 
number  and  compensation  of  his  clerks,  which  com- 
pensation must  be  paid  oat  of  the  fees  received  by  the 
clerk,  in  the  manner  provided  by  special  statutes,  in 
respect  to  the  clerk  of  the  superior  court. 

§  382.  The  county  clerk  of  the  city  and  county  of 
New- York  must  also,  on  demand,  deliver  all  property, 
book5,  records,  and  papers  appertaining  to  the  court  of 
common  pleas,  to  the  clerk  of  that  court. 
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ARTICLE  n. 

VOWEES  AND  DUTIES   OF  THE  (^ERKS  OF  THE  COURTS  OF  JUSTICK. 

fliieenoN  38S.    Their  duties. 

384.  Duty  of  police  clerks  in  New-Tork. 

385.  Power  of  clerks  to  take  affldaylts. 

389,    When  and  how  to  pay  money  brought  into  conci  to  oonntj  trea«imr« 

^  383.  It  is  the  duty  of  the  clerk  of  each  of  the  courts 
ixi^ntioned  in  section  373,  except  the  police  clerks  m 
the  city  of  New- York, 

1.  To  keep  the  seal  of  the  court,  and  affix  it  in  cases 
mentioned  in  section  212,  and  to  any  other  writ,  when 
requixed  to  do  so : 

2.  To  record  the  proceedings  of  the  court : 

3«  To  keep  the  records,  and  other  books  and  papers 
appertaining  to  the  court; 

4.  To  file  all  papers  delivered  to  him  for  that  purpose, 
in  an  action  or  special  proceeding  in  the  court : 

5.  To  attend  the  terms  and  circuits  of  the  court  of 
which  he  is  clerk ;  to  administer  oaths  in  an  action  or 
special  proceeding,  in  the  presence  of  the  court,  and 
under  its  direction ;  and  to  receive  the  verdict  of  a 
jury: 

6.  To  keep  the  minutes  of  the  proceedings  of  the 
court,  at  its  terms  or  circuits,  and  under  the  direction 
of  the  court,  to  enter  its  orders  and  judgments  : 

7.  To  authenticate,  by  certificate  or  exemplification, 
as  may  be  required,  the  records  or  proceedings  of  the 
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court,  or  any  other  paper  appertaining  thereto,  and  filed 
with  Mm : 

8.  To  deposit  all  monies  paid,  or  brought  into  court, 
and  delivered  to  him,  with  the  county  treasurer,  as 
provided  in  this  code : 

9-  To  exercise  the  powers  and  perform  the  duties 
conferred  and  imposed  upon  him  by  other  provisions  of 
this  code,  or  by  other  statutes : 

10.  In  the  performance  of  his  duties,  to  conform  to 
the  directions  of  the  court* 

a 

§  384-  It  is  the  duty  of  each  ^of  the  police  clerks  in 
the  city  of  New-York, 

1.  To  prepare,  under  the  dii^ction  of  the  magistrate, 
all  papers  appertaining  to  any  matter  pending  before 
him,,  when  acting  as  a  magistrate  or  holding  a  police 
tx>urt: 

2.  To  keep  the  records  and  other  papers  appertaining 
to  the  police  office  or  police  court : 

3.  To  attend  at  the  p<dice  office  to  which  he  is  as- 
signed, at  such  times  as  are  or  may  be  prescribed  by 
ordinance,  by  the  common  council  of  that  city : 

4.  To  attend  the  police  court  in  the  district  to  which 
he  is  assigned ;  to  keep  the  minutes  of  its  proceedings : 

under  its  direction,  to  enter  its  orders  and  judgments ; 
and  to  authenticate  its  proceedings  by  his  certificate : 
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6.  To  exercise  the  powers  and  perform  the  daffes^ 
conferred  and  unposed  upon  him  by  the  code  of  crimi- 
inal  procedure. 

§  385.  The  clerk  of  each  of  tike  courts  mentioned  in 
section  373,  has  power  to  take  affidarits  to  be  read  or 
used  in  a  court  or  before  a  judicial  officer :  but  when 
the  clerk  is  elected  or  appointed  in  a  county,  city,  towi^ 
or  district,  his  power  in  this  respect  i»  coextensive 
therewith  only. 

§  386.  When  money  is  paid  or  brought  into  court  for 
any  purpose,  in  an  action  or  special  proceeding,,  the 

clerk  must  within  five  days  thereafter  deliver  the  same 
to  the  treasurer  of  the  county,  by  whom  it  must  be  kept 
subject  to  the  CMrder  of  the  court.. 

ARTICLE  III, 

THK  PLACES  OF    KEEPING     THE  CLERKS'  OFFICES,  AND    THRIR  «FFIOB^ 

HOURS. 

tecTiON  387.    Places  of  keeping  their  offices. 
388.    Their  office  hoirt. 

§  387.  The  office  of  the  clerk  of  the  court  of  appeals 
must  be  kept  in  the  state  hall  in  the  city  of  Albany ; 
that  of  the  cleik  of  every  other  court,  in  the  boilding^ 
provided  for  that  purpose,  by  the  supervisors  of  the 
county  or  the  common  council  of  the  city  in  which  the 
court  is  held. 

§  88B.  Each  of  the  clerks  must  keep  his  office  open 
for  the  transaction  of  business,  on  every  day,  except 
those  mentioned  in  section  193,  as  follows : 
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1.  In  the  city  of  New- York,  from  nine  in  the  fore- 
noon to  four  o'clock  in  the  afternoon : 

2,  In  every  other  part  of  the  state,  from  eight  to 
twelve  in  the  fcwenoon,  and  from  one  to  five  o'clock  in 
the  afternoon. 

ARTICLE  IV. 

Dicprnr  clesixb. 

flscnoN  389.  What  clerks  to  have  deputies,  and  maimer  and  flliti|p  of  appointment. 

390.  Duties  of  deputy  clerk. 

391.  In  what  cases  to  perform  the  duties  of  clerk. 

§  389.  The  clerk  of  the  court  of  appeals,  the  county 
clerks,  and  the  clerks  of  the  city  courts  and  of  the  su- 
perior court  and  courts  of  common  pleas  and  sessions 
of  the  city  of  New- York,  must  each  have  a  deputy,  ap- 
I>ointed  by  him  in  writing,  and  to  continue  during  his 
pleasure.  The  appointment  must  be  filed  in  the  office 
of  the  clerk  by  whom  it  is  made. 

§  390.  The  deputy  clerk  must  attend  at  the  office  of 
the  clerk  during  the  office  hours  prescribed  in  sectioti 
888,  and  must  perform  such  services  relating  to  the  dn* 
ties  of  the  clerk,  as  may  be  required  by  that  officer^ 

§  391.  When  the  office  of  the  clerk  is  vacant,  of,  by 
reason  of  his  absence  from  the  office  or  other  disa- 
bility, he  is  unable  to  perform  his  duties,  they  may  be 
performed  by  the  deputy. 
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ARTICLE  V. 

mCMOYAL    or    PAPERS    FROM  ONE  CLERK's    OFFICE  OF    THE    SUPRXMK 

CX)URT  TO  ANOTHER. 

BxcTioN  39S.    When  and  how  ordered. 

§  392.  The  supreme  court  may,  for  good  cause,  on 
motion,  direct  the  removal  from  one  clerk's  office  to 
another,  of  records  or  other  papers  relating  to  an  action 
or  proceeding  therein. 

ARTICLE  VI. 

MISCELLANEOUS  PROVISIONS,   RESPECTING  THE  CLERKS  AND  DEPUTY 

CLERKS  OF  THE  COURTS  OF  JUSTICE. 

Sbctioh  393.    Btatifties  of  butinesi  of  courts  how  kept  and  filed.    TnuumiiUon  of 

game  to  attorney  general. 
394.    Diiabilitiet  of  clerks  and  deputy  elerkf. 

§  393.  The  clerk^of  each  of  the  courts  mentioned  in 

section  389,  must  within  one  week  after  the  close  of  a 

term  or  circuit,  prepare  duplicate  reports  of  the  business 
in  his  court,  by  filing  the  blanks  transmitted  to  him  by 

the  attorney  general,  pursuant  to  notice,  one  of  which 

duplicates  must  be  filed  and  preserved  in  his  ofiice,  and 

the  other  he  must  immediately  transmit  to  the  attorney 

general.     For  his  services  under  this  section,  the  clerk 

is  entitled  to  the  same  fees  as  for  certified  copies  of  pa- 

pers ;  and  the  expense  thereof  is  a  county  charge. 

§  394.  The  clerk  of  each  of  the  courts  mentioned  in 
section  389,  and  his  deputy,  are  prohibited  during  their 
continuance  in  office, 
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1  •  From  acting,  or  having  a  partner  who  acts,  as  an 
attorney  or  counsellor  therein : 

2.  From  being  interested  in  the  costs  or  fees  in  an 
action  or  proceeding  therein,  except  when  they  are  par- 
ties to  the  action  or  proceeding,  or  interested  in  the  sub- 
ject thereof. 

CHAPTER  V. 

SHERIFFS. 

Aaticls  I.    Sherifty  and  their  duties,  in  general, 
n.    SheriA'  offices,  and  office  Ikours. 
in.    Under  and  deputy  slieri A. 

IV.    Duties  of  slieriffb,  in  tlie  execution  and  return  of  procesf. 
V.    Proceedings  in  case  of  resistance  lo  the  execution  of  proeeas. 
yi.    Conduct  of  the  sheriff,  to  persons  arrested  on  civil  process. 
YIl.    County  Jails;  the  keeping  of  prisoners  therein;  and  the  proteetioa 

thereof. 
Tin.    Jail  liberties;  and  the  admission  of  prisoners  thereto* 
IX.    Escapes,  and  the  liabilities  of  sheriffs  therefor. 
Z«    Assignment  of  the  jail,  and  of  prisoners  and  process,  to  a  new 

sheriff. 
XI,    Provisions  respecting  persons  committed^  under  the  authority  «f 

courts  of  the  United  States,  to  a  county  jail. 
Zn.    Miacellaneous  provisions  respecting  sheriffs  and  their  officers. 

ARTICLE  I. 

SHERIFFS^  Am)  THEIR  DUTIES,  IN  GENERA. 

Bbction  396.    SSection  of  sheriff;  his  remoyal,  security  and  compensation. 

306.    He  is  the  chief  executive  officer  and  conservator  of  the  peace  of 
his  county. 

397.  His  general  duties. 

398.  Can  hold  no  other  office,  and  is  ineligible  to  a  re-election. 

399.  County  not  responsible  for  his  acts. 

§  395.  There  is  a  sheriff  in  each  of  the  counties  of 
this   state,    who   is   elected  by   the   electors  of  the 

county,  at  a  general  election,  once  in  every  three 
years,  and  as  often  as  there  is  a  vacancy.  The 
manner  of  his  election  and  removal,  of  giving  and  re- 
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newing  his  official  bonds,  and  of  supplying  a  vacancy 
in  his  office,  is  prescribed  by  the  constitution  and  by 
special  statutes.  His  compensation  is  prescribed  by  this 
code,  and  by  the  code  of  criminal  procedure. 

I  396.  The  sheriff  is  the  chief  executive  officer,  and 
conservator  of  the  peace  of  his  county. 

§  397.  In  the  execution  of  his  office,  it  is  his  duty, 

1.  To  arrest  and  commit  to  prison,  all  persons  who 
break  the  peace  or  attempt  to  l»eak  it,  and  all  persons 
guilty  of  public  offences : 

2.  To  defend  his  county  against  the  public  enemies, 
and  against  those  who,  by  riot  or  otherwise,  endanger 
the  public  peace  Gt  safety : 

3«  To  execute  the  process  and  orders  of  the  courts  of 
justice  or  of  judicial  officers,  when  delivered  to  him  for 
that  purpose,  according  to  the  provisions  of  this  code, 
or  of  the  code  of  criminal  procedure : 

4.  To  execute  all  warrants  delivered  to  him  for  that 
purpose,  by  other  public  officers,  according  to  the  pro- 
visions of  special  statutes : 

5.  To  attend  the  term  of  a  court  within  his  county, 
(except  a  justice's  court  or  the  marine  court  of  the 
city  of  New- York,)  when  required  by  the  court,  and 
to  obey  its  lawful  orders  and  directions : 

6.  To  exercise  the  powers  and  perform  the  duties 
conferred  and  imposed  upon  him  by  the  constitution, 
and  by  other,  statutes: 


CIVIL  ntOCBII0B£.  197 

7.  la  'the  execution  of  these  powers  and  duties,  to 
command  the  aid  of  as  many  male  inhabitants  of  his 
county,  as  be  may  think  proper,  and  any  miKtary  com* 
pany  or  companies,  armed  and  equipped. 

398.  A  sheriff  can  bold  no  other  office,  and  is  ineli^ 
gible  for  the  next  three  years  after  the  termination  of 
his  office. 

§  399.  The  county  is  not  responsible  for  the  acts  of 
the  sheriff: 

ARTTOLE  11. 

^KCTioir  400.    PlKv  o/  kmpiag  hit  oMm* 
401.    OiBce  hours. 
4fie.    Butloe  of  M^eM  on  thei^i^  Wfi«fl  ntf  wbort  mMto* 

§  400.  The  sheriff  must  keep  an  office  in  the  j^a^e  in 
which  the  county  court  house  is  situated^  of  which  he 
must  file  a  notice  in  the  office  of  the  county  clerk.  If 
there  be  more  than  one  such  place,  the  notice  must 
state  m  which  of  them  the  office  is  kept,  or  it  may  be 
kept  in  each. 

^401.  The  sheriff's  office  must  be  kept  open  on  the 
days,  and  during  the  hours,  mentioned  in  section  388» 

§  402.  Service  of  a  paper  upon  the  sheriff  may  be 

made  by  delivering  it  to  a  person  belonging  to  and 
in  the  office  during  office  hours,  or  if  no  such  person  be 
there,  by  leaving  it  in  the  office.  If,  however,  no  no- 
tice of  the  place  of  keeping  his  office  be  filed,  the  ser- 
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vice  may  be  made  at  the  county  clerk^s  office,  upon  ike 
county  clerk  or  his  deputy.  The  service,  in  the  cases- 
provided  in  this  section,  is  equivalent  to  a  personal  aer^ 
vice  on  the  sheriff. 

ARTICLE  m. 

VNDfiB  AVU  DftPUTY   SHSMFFSv 

BBCTfOH  40B»  4M.    How  appointod. 
406.  Their  dotiet. 
406.    Voder  ■heriff,  when  t»  act  m  eherlflC 

§  403.  The  sheriff,  immediately  after  entering  upon 
his  office,  must  appoint  an  under  sheriff,  to  hold  during 
his  pleasure :  and  must  make  a  similar  appointment, 
as  often  as  a  vacancy  occurs  in  the  office  of  under  she^ 
iff.  He  may  also  appoint  as  many  deputies  as  he  thinks 
proper ;  and  may  grant  a  special  written  authmity  to 
any  othier^person  to  do  a  particular  act. 

§  404.  The  appointment  of  an  under  sheriff  and  of  a 
deputy  sheriff,  must  he  in  writing,  and  filed  in  the  of- 
fice of  the  county  clerk.  The  person  appointed  must 
also,  heibre  entering  upon  his  office,  take  and  file  with 
the  county  clerk,  the  constitutional  oath  of  office. 

§  405,  The  under  sheriff  must  perform  such  services 
relating  ta  the  duties  of  the  sherifi^  as  may  he  required 
by  that  oflicer.  A  deputy  sheriff  must  execute  all  or- 
ders or  process  of  a  court  or  judicial  officer,  delivered 
to  him  for  that  purpose,  and  may  perform  every  act  in- 
cidental thereto. 
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4  406.  During  a  vacancy  in  the  office  of  sherifi^ 
file  under  Bberiff  must  act  as  sheriff:  and  his  neg- 
lect or  misconduct  in  office,  is  a  breach  of  the  official 
bond  of  the  sheriff  by  whom  he  was  appointed  as  well 
as  of  the  security  giyen  by  him  to  the  sheriff. 

ARTICLE  IV. 

DUTIES  OF  OFFICERS,  IN  THE    EXECUTION  AND  BETURN  OF    PROCESS. 

taCTxoif  407«    When  to  furnish  copy  of  proean. 
408.    How  to  execute  process. 

§  407.  When  process  of  any  description  is  delivered 
to  an  officer,  to  be  executed,  he  must  deliyer  to  the  per- 
son delivering  it,  if  required,  on  payment  of  his  fee,  a 
written  memorandum,  signed  by  him,  specifying  the 
names  of  the  parties  in  the  process,  the  general  nature 
thereof,  and  the  day  on  which  it  was  received.  He 
must  also,  upon  the  request  of  the  party  served,  with- 
out fee,  deliver  to  him  a  copy  thereof 

§  408.  An  officer  to  whom  process  is  delivered,  must 
execute  it  according  to  its  command,  or  as  required  by 
this  code  or  by  special  statutes ;  and  must  make  a  writ- 
ten return  of  the  execution  thereof  For  a  failure  to  do 
so,  he  is  liable  to  an  action,  at  the  suit  of  the  party 
aggrieved,  for  the  damages  sustained  by  him,  in  addi- 
tion to  any  other  fine  or  punishment. 
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ARTICLE  V. 

|>B0C££mirG8,   IK  CASK  OP  RESISTANCE  TD  THE  EXECUTION  OF  MLOClSS. 

SccTioir  409.    Duty  of  offleer,  if  dxeeation  of  proeetB  be  resitted. 

410L    Doty  of  penoDf  to  aid  him,  aad  nnnmiiMiUM  of  ref^aal. 


§  409.  When  an  officer  finds  or  has  reason  to  appiHK 
hend,  that  resistance  will  be  made  to  the  execution  of 
process,  delivered  to  him  for  service,  he  may  command 
as  many  male  inhabitants  of  his  county  as  he  may 
think  proper,  and  any  military  company  or  companies 
in  the  county,  armed  and  equipped,  to  assist  him  in 
overcoming  the  resistance,  and  if  necessary  in  seizing, 
arresting  and  confining  the  resisters  and  their  aiders  and 
abettors,  to  be  punisned  according  to  law; 

§  410.  Every  person  commanded  by  an  officer  to 
assist  him  in  the  execution  of  process,  as  provided  m 
section  409,  who  without  lawful  cause,  refuses  or  neg^ 
lects  to  obey  the  command,  is  guilty  of  a  misdemeanor 

ARTICLE  VL 

comiucT  or  tbk  she&ifF)  to  pkbsons  arrbstbd  on  civil  raocxss* 

SacTieN  41U  Prohibited  ffroat  reeeiriB^  gMtttity. 

412.  Wlien  he  may  reeeiye  compeniatiou  for  lodging  or  neeeatariee. 

413.  Prisoner  arrested,  may  procttre  neeetiarief. 

414.  Sheriia  may  past  tlurough  other  counties  with  prisoner. 

§  411.  Neither  the  sheriff,  nor  any  other  officer,  can 
charge  or  receive  from  a  person  arrested  on  civil  pro* 
cess,  compensation  for  necessaries  or  lodging  fumished 
to  him  while  he  is  in  custody,  or  for  his  commitment 
or  discharge,  except  as  specially  authorised  by  this 
code;  nor  can  he  demand  or  receive  a  gratuity  for 
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keeping  a  prisoner  out  of  jail,  or  for  waiting  for  him  to 
find  bail,  or  agree  with  the  adverse  party,  or  for  any 
other  purpose. 

§  412.  If  a  person  arrested  be  kept  in  a  house  other 
than  the  county  jail,  neither  the  ofQcer  arresting  him, 
nor  the  person  in  whose  custody  he  is,  can  receiva 
from  him  a  greater  sum  for  lodging  or  necessaries, 
than  is  prescribed  by  the  county  judge.  If  no  such 
rate  have  been  prescribed,  the  officer  or  person  in  whose 
custody  the  prisoner  is,  cannot  receive  a  greater  sum 
than  may  be  allowed  by  a  justice  of  the  peace,  of  the 
town,  on  proof  that  the  lodging  or  necessaries  were 
furnished  at  the  request  of  the  prisoner.  And  no  com- 
pensation can  in  any  case  be  received,  for  intoxicating 
liquors,  sold  or  delivered  to  the  prisoner. 

§  413.  A  person  arrested  and  kept  in  a  house,  other 
than  a  county  jail,  may  procure  such  necessaries  as  he 
may  think  fit,  without  the  detention  thereof,  or  pay- 
ment therefor,  to  the  officer  arresting  him,  or  the  person 
in  whose  custody  ho  is. 

§  414.  A  sheriff  or  other  officer  who  has  arrested  a 
person  in  one  county,  may  pass  through  such  parts  of 
another  county  or  counties,  as  are  in  the  usual  route 

of  travel,  from  the  place  where  the  prisoner  was  arrest- 
ed, to  that  to  which  he  is  to  be  conveyed  and  delivered. 
And  neither  the  prisoner  nor  the  officer  having  him  in 
custody,  can  be  arrested  on  civil  process,  while  passing 
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through  any  other  county  than  that  in  which  the  arrest 
was  made. 

ARTICLE. 

COUNTY  JAILS  ;  THE  KEEPINQ   OF   PRISONERS  THEREIN  ;   AND  THE  PRO- 
TECTION  THEREOF. 

Bbctiok  415.    Comity  Jaili  established. 

416y  417.  Bj  whom  kept,  and  for  what  purpose. 

41S.    Sheriff  to  appoint  keeper  of  jail. 

419.    Booms  in  jail. 

420, 421.  Begulationsas  to  keeping  prisoners  separate.  Duty  of  aapenriran. 

422.  What  are  the  count  j  jails. 

423.  Regulations  thereof. 

424.  Designation  of  the  jail  of  another  county,  in  certain  cases. 

425.  Duty  of  the  sheriff  and  keeper  of  the  jail  designated,  in  such  ease. 
426-^428*  Regulations  as  to  admission  to  jail  liberties,  when  jail  of  another 

county  is  designated. 

429.  Designation  of  jail  of  another  county,  when  and  how  revoked. 

430.  Revocation  to  be  served  on  sheriff,  and  his  duty  thereon. 

431.  Confinement  of  prisoners,  when  there  is  more  than  one  jail  in  tlM 

county. 

432.  Removal  of  prisoners  in  case  of  fire. 

433.  Removal  of  prisoners  in  case  of  pestilence  or  contagious  disease. 

434.  Physician  to  jail,  how  and  by  whom  appointed. 

435.  436.  Regulations  as  to  bringing  and  using  intoxicating  liquors  in  jail. 

437.  Papers  directed  to  prisoner,  by  whom  and  when  delivered  to  him. 

Penalty  for  neglect. 

438.  Guard  of  jail  how  to  be  organized. 

439.  Under  whose  command  to  be  placed. 

440    443.  Their  compensation,  and  how  paid  and  collected. 

444.  Temporary  guard,  when  and  how  exercised. 

445.  Expenses  of  sheriff  or  other  county  officer,  pursuant  to  last  seven  see^ 

tions,  a  county  charge. 

§  416.  There  is  in  each  of  the  counties  of  this  state, 
a  prison  known  as  the  county  jail. 

§  416.  The  county  jail  is  kept  by  the  sheriff,  and  is, 
(except  in  the  city  and  county  of  New- York,)  used  as  a 
prison, 

1.  For  the  detention  of  persons  committed  in  default 
of  security  to  appear  as  witnesses  in  a  criminal  action, 
as  provided  in  the  code  of  criminal  procedure : 
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2.  For  the  detention  of  persons  committed  for  trial 
for  a  public  offence : 

3.  For  the  confinement  of  persons  committed  for  a 
contempt,  or  upon  civil  process :  and 

4.  For  the  confinement  of  persons  sentenced  to  im- 
prisonment therein,  upon  conviction  for  a  pubUc  offence. 

§  417.  In  the  city  and  county  of  New- York,  the  sher- 
iff has  the  custody  of  the  county  jail  for  the  confine- 
ment of  persons  committed  for  contempt  or  upon  civU 
process.  The  prison  in  that  city  and  county,  for  the 
detention  of  persons  committed  in  default  of  security 
to  appear  as  witnesses  in  a  criminal  action,  or  charged 
with  crime  and  committed  for  trial,  or  sentenced  to  im- 
prisonment therein  upon  conviction  of  a  public  offence, 
is  known  as  the  city  prison ;  and  that  for  the  imprison- 
ment therein  upon  conviction  of  a  public  offence,  is 
known  as  the  penitentiary.  Both  these  prisons  are  un- 
der the  charge  of  the  governors  of  the  alms-house  of 
the  city  of  New-York,  whose  powers  in  this  respect  are 
regulated  by  special  statutes. 

§  418.  The  sheriff  may  appoint  a  keeper  of  the  county 
jail,  for  whose  acts  as  such  he  is  responsible. 

§  419-  The  county  jail  must  be  provided  by  the  su- 
pervisors of  the  county,  and  must  contain  a  sufiicient 
number  of  rooms, 
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1.  For  the  confinement  of  persons  committed  for 
trial  in  criminal  actions,  separate  and  distinct  from 
prisoners  under  sentence : 

2.  For  the  confinement  of  prisoners  xmder  sentence : 

3.  For  the  confinement  of  persons  committed  on  civil 
{Mtocess  for  contempt,  or  as  witnesses,  separate  firom 
those  mentioned  in  the  last  two  subdivisions. 

4420.  Persons  conmiitted  on  criminal  process  and 
detained  for  trial,  and  those  committed  for  contempt  or 
upon  civil  process,  must  be  kept  in  separate  rooms  from 
those  in  which  persons  convicted  and  under  sentence 
are  confined ;  and  on  no  pretence  whatever,  can  per* 
aaas  detained  for  trial  or  comimitted  for  contempt  or  on 
civil  process,  be  kept  or  put  in  the  same  room  with 
those  convicted  and  under  sentence. 

$  421.  Male  and  female  prisoners,  (except  husband 
and  wife,)  must  not  be  k^pt  or  put  in  the  same  room. 
The  supervisors  of  each  county  must  as  soon  as  can 
conveniently  be  done,  so  construct  or  alter  the  jail  or 
other  prison  of  the  county,  as  to  enable  the  sheriff  to 
confine  all  persons  committed  for  trial  or  upon  convic- 
tion for  public  offences,  in  separate  rooms.  And  after 
such  provision  is  made,  each  person  must  be  confined 
in  a  separate  room,  and  not  be  permitted  to  associate 
with  another  prisoner. 

§  422.  The  buildings  now  used  as  county  jails  are 
continued  as  such,  until  other  buildings  are  designated 
for  that  purpose  by  the  supervisors  of  the  county. 
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§  433.  Except  as  provided  in  this  article,  the  reseda* 
tions  of  the  county  jails  and  prisons^  in  respect  to  pris- 
oners committed  thereto  for  trial  ow  sentence  upon  con- 
Tiction  for  a  public  offence^  are  prescribed  bj  special 
statutes. 

§  -124.  When  there  is  do  jail  in  the  countj,  or  when 
the  jail  becomes  unfit  or  unsafe  for  the  confinement  of 
prisoners,  the  county  judge  must,  by  a  written  appoint- 
ment, filed  with  the  county  clerk,  designate  the  jail  of 
a  contiguous  county  for  the  confinement  of  the  priso- 
ners of  hi9  county,  or  of  any  of  them,  and  may  at  any 
time  modify  or  annul  the  appointment. 

§  425.  A  copy  of  the  appointment,  certified  by  the 
CDimty  clerk,  must  be  served  on  the  sherifi*  and  keeper 
ttf  the  jail  designated ;  who  must  receive  into  his  jail, 
and  safely  keep,  all  prisoners  authorised  to  be  confined 
therein  pursuant  to  the  last  section ;  and  who  is  r^ 
sponsible  for  the  safe  keeping  of  the  persons  so  com- 
mitted, in  the  same  manner  and  to  the  same  extent,  as 
if  he  were  sherifi*  of  the  county  for  whose  use  his  jail 
is  designated ;  and  with  respect  to  the  persons  so  com* 
mitted,  he  is  deemed  the  sheriff  of  the  county  from 
which  they  were  removed- 

4  426.  If  a  person  confined  on  civil  process,  have 
been  previously  admitted  to  the  jail  liberties  of  the 
county  for  which  the  designation  is  made,  he  may  re- 
main within  those  liberties,  or  may  be  removed  to  the 
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jail  designated,  by  the  sheriff  to  whom  he  has  given  an 
undertaking  for  the  liberties,  in  the  same  cases  and  in 
the  same  manner  as  the  sheriff  might  legally  confine 
him  in  the  jail  of  his  own  county. 

§  427,  If  a  person  in  the  custody  of  the  sheriff  of  the 
county  for  which  the  designation  has  been  made»  be 
entitled  to  the  jail  liberties,  he  must  be  confined  with- 
in the  jail  liberties,  of  the  original  county,  as  if  no 
such  designation  had  been  made,  but  may  be  removed 
by  the  sheriff  to  the  jail  so  designated,  and  confined 
therein,  in  the  same  cases  an  J  in  the  same  manner,  as 
he  might  legally  confine  him  in  the  jail  of  his  own 
county. 

§  428.  If  a  person  confined  in  the  jail  so  designated, 
on  civil  process,  or  removed  there,  as  provided  in  sec- 
tion 425,  be  entitled  to  the  jail  liberties,  the  sheriff  of 
the  county  in  which  the  jail  so  designated  is,  must  ad- 
mit him  to  the  jail  liberties,  as  if  he  had  been  origi- 
nally arrested  by  him. 

§  429.  When  a  jail  is  erected  in  the  county  for  whose 
use  the  designation  was  made,  or  its  jail  is  rendered  fit 
and  safe  for  the  confinement  of  prisoners,  the  county 
judge  of  that  county  must,  by  a  written  revocation, 
filed  with  the  county  clerk  thereof,  declare  that  the 
necessity  for  the  designation  has  ceased  and  that  it  is 
revoked. 
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§  430  The  county  clerk  must  immediately  serve  a 
copy  of  the  revocation  upon  the  sheriff  of  his  county, 
who  must  thereupon  remove  his  prisoners  to  his  own 
jail;  and  if  a  prisoner  have  been  admitted  to  the  jail 
liberties  of  the  other  county,  he  must  also  be  removed, 
and  18  entitled  to  the  jail  liberties  of  the  county  to 
which  be  is  removed,  as  if  he  had  been  originally  ar- 
rested therein. 

§  431.  The  sheriff  of  a  county  in  which  there  is  more 

than  one  jail,  may  confine  his  prisoners  in  either  of 
them,  and  may  remove  them  from  one  jail  to  another 
in  the  county,  when  he  deems  it  necessary  for  their 
safe  keeping  or  for  their  appearance  at  court. 

§  432.  When  a  county  jail  or  a  building  contiguous 
to  it  is  on  fire,  and  there  is  reason  to  apprehend  that  the 
prisoners  may  be  injured  or  endangered,  the  sheriff  or 

jailer  may  remove  them  to  a  safe  and  convenient  place, 
and  there  confine  them,  so  long  as  is  necessary  to 
avoid  the  danger. 

§  433  When  a  pestilence  or  contagious  disease 
breaks  out  in  or  near  to  a  jail,  and  the  physician  there- 
of certifies  that  it  is  likely  to  endanger  the  health 
of  the  prisoners,  the  county  judge  of  the  county,  or  the 
mayor  or  recorder  of  a  city  in  which  it  is  situated, 
may,  by  a  written  appointment,  designate  a  safe  and 
convenient  place  in  the  county,  or  the  jail  of  a  conti- 
guous county,  as  the  pliice  of  their  confinement.     The 

[CIVZL  CODE.]  12 


178  THE  ODDE  OF 

appointment  must  be  filed  in  the  office  of  the  coaiity 
clerk,  and  must  authorise  the  sheriff  to  remove  the 
prisoners  to  the  place  or  jail  designated^  and  there  con- 
fine them^  until  they  can  be  safely  returned  to  the  jail 
from  which  they  were  taken. 

§  434.  The  board  of  supervisors  of  each  county  must, 
firom  time  to  time,  appoint  a  physician  to  the  jail  of  the 
county ;  and  if  there  be  more  than  one  jail  in  the 
county,  a  physician  to  each  jail. 

§  435.  Intoxicating  liquors  must  not,  on  any  pre- 
tence, be  sold  in  a  county  jail ;  nor  can  they  be  brought 
into  a  jail  for  the  use  of  a  person  confined  therein, 
without  a  written  permit  by  the  physician. 

§  436.  A  person  who  sells  or  brings  into  jail  intoxi- 
cating liquors,  contrary  to  the  last  section,  and  a  sher- 
iff or  other  officer  employed  about  a  jail,  who  knowing- 
ly suffers  them  to  be  sold  or  used  contrary  thereto,  is 
guilty  of  a  misdemeanor,  and  on  conviction,  is  punish- 
able by  imprisonment  not  exceeding  one  year,  or  by  a 
fine  not  exceeding  two  hundred  and  fifty  dollars,  or 
both;  and  a  sheriff*  so  convicted,  shall  forfeit  his  o& 

fice. 

§  437.  A  sheriff*  or  jailer,  upon  whom  a  paper  in  a 
judicial  proceeding,  directed  to  a  prisoner  in  his  custo- 
dy, is  served,  must  forthwith  deliver  it  to  the  prisoner, 
with  a  note  thereon  of  the  time  of  its  service.  For  a 
neglect  to  do  so,  he  is  liable  to  the  prisoner  for  all 
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liamages  occasioned  thereby ;  and  by  a  wilfal  omission 
in  this  respect,  is  guilty  of  a  misdemeanor. 

§  438,  On  the  written  application  of  the  sheriff,  with 
the  assent  of  the  county  judge,  or  in  the  city  of  New- 
York,  of  the  recorder  or  city  judge,  the  governor  may 
authorise  the  sheriff  to  organise  a  guard,  not  exceeding 
a  specified  number,  for  the  protection  of  the  county 
jail  or  any  other  prison  in  the  county,  or  to  arrest  or 
detain  a  prisoner,  or  to  enforce  the  process,  order  or 
judgment  of  a  court  He  may  also  authorise  the  sheriff 
to  contract  with  one  or  more  uniform  companies  to 

form  the  guard,  and  may  at  any  time  revoke  or  modify 
the  authority* 

§  439.  The  guard  must  be  under  the  command  of 
the  officers  designated  by  the  governor,  or  if  he  make 
no  designation,  under  that  of  the  sheriff,  and  of  such 
eivil  and  military  officers  as  he  may  assign ;  and  is 
subject  to  the  regulations  and  penalties  prescribed  by 
the  governor,  before  or  after  its  organization.  The 
governor  may  also  direct  the  delivery  to  the  guard,  of 
such  ammunition  as  he  may  deem  necessary. 

§  440.  The  guard  is  entitled  to  the  allowance  agreed 
upon  before  or  after  their  employment,  not  exceeding 
one  dollar  a  day  for  a  private,  or  two  dollars  a  day  for 
an  officer. 

§  441.  The  comptroller  may  require  vouchers  and 
proo&  of  the  agreement,  services  and  expenses,  relating 
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to  the  gaardy  and  maj  allow  sach  $mm  therefor  hb  be 
deems  just.  He  may  draw  therelbr  upon^  the  state 
treasury,  and  must  charge  it  to  the  county  for  whose 
benefit  it  was  paid,  and  certify  the  amount  thereof^ 
to  the  treasurer  of  the  county,  by  whom'  it  must  be  laid 
before  the  supervisors  at  their  next  annual  meeting. 

\  442.  The  saperrisors  must  thereivpon  dnrect  the 
amount  te  be  leried  and  collected^  as  a  county  charge;, 
but  if  they  think  it  wotild  be  unreasonably  burdensome 
to  raise  it  all  in  one  year,  they  may  diride  it  into  net 
exceeding  three  equal  parts,  and  order  it  to  be  leTie<l 
hk  an  e^ual  pioportian  in  three  successire  years^ 

§  443.  When  collected  in  whole  or  in  part,  the  money 

must  be  paid  to  the  county  treasurer,  by  whom  it  must 
be  paid  to  the  state  treasurer,  to  the  credit  of  the  coiuii*- 
ty»  on  or  before  the  first  day  of  May,  ai^erits  coUecrioD. 

^  444.  The  sheriff*,  when  he  deems  ii  necessary,  may> 
with  the  assent  of  the  county  judge,  or,  in  the  fcity 
and  county  of  New- York,  of  the  recorder  or  city 
judge,  employ  a  temporary  guard  for  the  protec>- 
tion  of  the  county  jail,  or  of  any  other  pris(»i  in  his 
county,  or  for  the  safe  keeping  of  prisoners,  until  a 
guard  can  be  organized,  as  provided  in  section  438 ; 
the  expenses  of  which  are  a  county  charge. 

§  445.  The  expenses  of  the  sheriff,  or  any  other  CDUti- 
ty  officer,  incurred  pursuant  to  the  last  seven  sections^ 
are  also  a  county  charge. 


ARTICLE  Vra, 
>jAtL  Liberties  ;  and  thk  admission  of  rRisoNSRS  TBfiBElx>. 

447.  Jail  libertiiBSy  bow  mnd  hj  whom  «itablith«<i. 

448.  How  aaAtrjr  wMmaittrcd. 

449.  Order  establishing^  or  altering  jail  libertiet,  bow  iUe4  and  tenred. 
400.  Admiwion  of  pfiaoner  to  >tt  llbttrtteib 

451.  Becority  therefor. 

452.  If  security  insnfteienti  prisoner  to  be  re-eommltted. 

453.  Surrender  of  prisoner. 

4M.    Retaking  prisoner^  after  ese^e. 

§  446.  The  jail  liberties  in  each  county,  are  contina- 
ed  as  now  estaMished,  siibjeet  to  alteration  as  prorided 
in  section  448. 

§  447,  When  the  jail  liberties  have  not  been  estab- 
lished, and  in  counties  hereafter  erected^  the  supervi- 
sors of  the  coanty  mast  appoint  a  reasonable  space  pf 
ground^  adjacent  to  the  jail  of  the  county,  to  be  denom- 
inated the  jail  liberties,  as  follows: 

*1.  The  liberties  must  be  laid  out  as  nearly  as  may 
be,  in  a  square ;  except  that  a  stream  of  water,  canal, 
or  highway,  may  1^  adopted  as  an  exterior  line,  though 
not  in  a  straight  line,  or  at  right  angles  with  the  other 
exterior  lines : 

2.  They  must  not  exceed  five  hundred  acres  in  ex- 
tent, and  must  include  the  court  house,  and  the  office 
of  the  county,  clerk : 

3.  A  minute  description  of  their  boundaries  and  ez« 
tent,  mut  be  fiied  with  the  county  derk : 

4.  The  boundaries  and  limits  of  the  liberties  must 
be  designated,  by  visible  and  permanent  objects. 
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§  448.  The  jail  liberties  may  be  altered  by  the  super- 
Tisors,  not  oftener  than  once  in  three  years,  and  must 
be  designated  in  the  same  manner  and  subject  to  the 
same  restrictions,  as  are  prescribed  in  the  last  section. 
But  when  they  have  been  fixed  by  statute,  no  altera- 
tion can  be  made  excluding  a  part  of  the  existing  jail 
liberties. 

§  449.  A  copy  of  the  order  establishing  or  altering  the 
jail  liberties,  must  be  filed  with  the  county  clerk,  by 
whom  a  certified  copy  must  be  immediately  delivered 
to  the  sherifi)  which  must  be  conspicuously  posted  in 
the  county  jail. 

§  450.  A  person  in  the  custody  of  the  sfheriff,  in  a 
civil  action,  by  virtue  of  an  order  of  arrest  or  an  exe- 
cution, or  upon  a  surrender  in  exoneration  of  bail,  or 
upon  a  commitment,  for  not  paying  money,  may  go  at 
large  within  the  jail  liberties,  with  the  consent  of  the 
sherifi*  He  must,  however,  be  admitted  to  the  jail  li- 
berties, upon  giving  security  therefor,  as  provided  in 
the  next  section. 

§  451.  The  security  for  the  jail  liberties  must  be  by 
a  written  undertaking,  executed  by  two  or  more  suffi- 
cient sureties,  stating  their  places  of  residence  and  oc- 
cupations, to  the  effect  that  the  prisoner  shall  not  go 
beyond  the  jail  liberties,  until  legally  discharged^  or 
that  the  sureties  will  pay  to  the  person  at  whose  suit 
the  prisoner  is  in  custody,  a  sum  mentioned  in  the  un- 
dertakingy  and  which  must  be  as  follows : 
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1.  If  upon  an  order  of  arrest,  or  a  surrender  in  exon- 
eration of  bail,  in  a  civil  action,  before  judgment,  the 
sum  recovered  by  the  judgment,  not  exceeding  that 
mentioned  in  the  warrant  of  arrest,  with  interest  and 
the  sheriff's  fees. 

2.  If  upon  an  execution  in  a  civil  action,  or  a  commit- 
ment for  not  paying  money,  a  sum  not  exceeding  that 
mentioned  therein,  with  interest  and  the  sheriff's  fees. 

§  452.  If  the  sheriff  at  any  time  discover  that  either  of 
the  sureties  for  the  jail  liberties  is  insufficient,  he  may 
re-commit  the  prisoner  to  jail,  until  other  sufficient  se- 
curity be  given. 

§  453.  The  sureties,  at  any  time  before  judgment 
against  them  upon  their  undertaking,  may  surrender 
the  prisoner,  or  he  may  surrender  himself  to  the  sheriff 
or  jailer,  in  exoneration  of  his  sureties  from  a  future  lia- 
bility, but  not  from  a  liability  incurred  before  the  sur- 
render. The  sheriff  or  jailer  must  thereupon,  on  the 
written  requirement  of  the  sureties,  receive  the  prisoner 
into  custody,  and  must  endorse  the  surrender  upon  the 
undertaking,  and  if  required,  give  to  the  sureties  a  cer- 
tificate thereof 

§  464.  If  a  prisoner,  allowed  by  the  sheriff  to  go  at 
large  within  the  jail  liberties,  go  beyond  them  without 
the  consent,  connivance  or  procurement  of  the  adverse 
party,  the  sheriff  in  whose  custody  he  is,  may  pursue 
and  re-take  him,  as  if  he  had  escaped  from  the  jail. 
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ARTICLE  IX- 
escuMU,  Am)  tbs  LiAistLmss  or  sniaiirfs  the&sfoa. 

Sxctioir  455.  In  what  easat,  prifoner  to  be  aeliiall7  eonftoed. 

456.  8lMriil^  wb«ii  lUblt  for  eWDapm* 

457.  Action  may  be  brought  against  aheritf  or  mretiei  for  the  liberties. 

458.  Action  cannot  be  brought,  if  prisoner  retons  before  noMmimrnmen^ 

thereof. 

459.  Judgment  againtt  sberiil^  when  eridence  against  sureties. 

460.  MeaMire  of  damages,  in  action  for  escape. 

481.    ProceedingA  on  jedgmeat  agMnsI  sheril^  whea  and  for  what  pwpfl«v 

to  be  stayed. 
4II4    FualshaMut  of  AcHQ^  fte«,  ibr  ooftmlriag.  ait  eaoaf e. 


§  455.  A  prisoner  committed  to  the  county  jail  for  a  con- 
tempt^ or  for  trial  or  upon  conviction  for  a  public  offence^ 
or  in  default  of  security  to  appear  as  a  witness  in  a 
criminal  action,  must  be  actually  confined  in  the 
jaily  until  he  is  legally  discharged ;  and  if  he  be  per- 
mitted to  go  at  large  out  of  the  jail,  except  by  vir- 
fue  of  a  legal  order  or  process,  it  is  an  escape,  and 
the  sheriff  or  jailer  permitting  it  is  punishable  for  a  mis- 
demeanor ;  and  when  the  prisuser  escaping  is  also  held 
until  he  pay  a  sum  of  money  to  a  private  party,  that 
party  may  recover,  in  a  civil  action  against  the  sheriff, 
lis  damages  sustained  by  reason  of  the  escape. 


§  456.  A  sheriff  who  suffers  the  escape  of  a  prisoner, 
arrested  or  in  jail,  without  the  consent  or  connivance  of 
the  party  in  whose  behalf  the  arrest  or  imprisonment 
was  made,  is  liable  to  an  action  by  such  party  therefor 
aa  foUows : 

1.  When  the  arrest  is  upon  an  order  of  arrest  in  a 
civil  actjion,  when  the  presence  of  the  defendant  at  the 
return  of  the  summons  is  necessary  to  enable  the  plain- 
tiff to  proceed  in  the  action,  and  the  defendant  does  not 
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appear  at  the  time  and  place  specified  for  the  return  of 
the  summons: 

2.  When  the  arrest  or  imprisonment  is  upon  an  <m> 
der  of  arrest  in  any  other  civil  action,  or  upon  a  surren- 
der in  exoneration  of  the  sheriff  or  of  hail,  and  the  de- 
fendant is  not  found  upon  an  execution  against  his  per- 
son, issued  to  the  proper  county  on  a  judgment  in  such 
action : 

3.  When  the  arrest  is  on  an  execution  or  commitment 
to  enforce  the  payment  of  money,  and  the  party  arrest- 
ed is  not  recaptured  or  surrendered  into  custody,  at  the 
expiration  of  the  time  limited  for  the  service  thereof,  or 
legally  discharged  therefrom : 

4.  When  a  person  is  imprisoned  on  an  execution  or 
commitment  to  enforce  the  payment  of  money,  and 
he  escapes  ailer  the  time  limited  for  the  service  and  is 
not  recaptured  or  surrendered  hefore  an  action  hrought 
for  the  escape. 

§  457«  The  mea£(ure  of  damages,  in  an  action  for  an 
escape,  as  provided  in  the  last  section  is  as  follows : 

1.  For  the  escape  mentioned  in  subdivision  1  of  the 
last  section : 

2.  In  any  other  case,  tlie  amount  expressed  in  the  ex- 
ecution or  commitment : 

3.  The  actual  damages  sustained 

§  458.  An  action  for  the  escape  of  a  prisoner  confined 
in  a  jail  for  either  of  the  causes  mentioned  in  section 
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450,  or  admitted  to  the  jail  liberties,  may  be  brought, 
by  the  adverse  party  against  either  the  sheriff  or  the 
sureties  for  the  jail  liberties ;  but  the  election  to  sue  the 
sureties  discharges  the  sheriff. 

§  459.  The  action  cannot  however  be  maintained,  if, 
after  his  escape  and  before  the  commencement  of  the  ac- 
tion, the  prisoner  return  to  the  jail  or  the  liberties  there- 
of, or  be  retaken  by  the  sheriff. 

§  460.  If  the  action  be  brought  against  the  sheriff,  and 
he  give  written  notice  thereof  to  the  prisoner  or  to  his 
sureties,  a  judgment  against  the  sheriff  is  conclusive  ev- 
idence of  his  right  to  recover  against  the  prisoner  or  his 

sureties,  as  to  any  matter  which  was  or  might  have 
been  controverted  in  the  action  against  the  sheriff.  In 
an  action  by  the  sheriff  against  the  prisoner  or  his  sure- 
ties, the  judgment  against  the  sheriff  for  the  escape  of 
the  prisoner,  is  evidence  of  the  damages  sustained  by 
him,  in  the  same  manner  as  if  it  had  been  collected ; 
and  he  is  also  entitled  to  recover  his  costs  and  reason^ 
able  expenses  in  defending  the  action  against  him,  as 
part  of  his  damages. 

§  461.  If  the  action  be  brought  against  the  sheriff, 
when  security  for  the  jail  liberties  has  been  taken,  the 
court  must,  unless  the  escape  was  with  the  assent  of 
the  gheriff,  stay  all  proceedings  upon  a  judgment  there- 
on against  him,  until  the  expiration  of  a  reasonable 
time  to  enable  him  to  prosecute  the  sureties,  and  collect 
from  them  the  amount  of  the  judgment  he  may  recover. 
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§  462.  A  sheriff^  jailer  or  other  officer,  who  demands 
or  receives  a  reward  or  gratuity,  to  aid,  assist  or  connive 
at  the  escape  of  a  prisoner  in  his  custody,  is  punisha- 
ble for  a  misdemeanor ;  and  if  he  be  a  sheriff,  forfeits 
his  office.  If  a  sheriff  be  convicted,  as  provided  in  this 
section,  the  court  must  immediately  report  the  fact  of 
his  conviction  to  the  governor. 

ARTICLE  X. 

ASSIGNMENT     OF    THE    JAIL    AND    OF   PRISONERS   AND   PROCESS,  TO  A 

NEW   SHERIFF. 

SacTxoN  463.  Notice  of  election  or  appointment  of  new  tberiff,  and  efifect  thereof. 

464.  Delivery  of -jail  and  of  prisoners  and  process^  to  new  sheriff. 

465.  Assignment  of  prisoners. 

466.  Execution  and  retorn  of  process,  bj  former  shoriif. 

467.  Proceedings  to  compel  delivery  of  Jail,  &e.,  and  assignment  of  pris- 

oners, to  new  sheriff. 

§  463.  When  a  new  sheriff  is  elected  or  appointed, 
and  has  qualified  and  given  the  security  required  by 
special  statutes^  the  county  clerk  must  give  a  certificate 
of  that  fact,  under  his  seal  of  office ;  upon  the  service 
of  which  on  the  former  sheriff,  his  powers  cease,  except 
when  otherwise  specially  provided. 

4  464.  Within  three  days  after  the  service  of  the  cer- 
tificate upon  the  former  sheriff,  he  must  deliver  to  his 
saccessor, 

1.  The  jail  or  jails  of  the  county,  with  their  appur- 
tenances and  the  property  of  the  county  therein  : 

2.  The  prisoners  then  confined  in  the  c^ounty  jail : 
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3.  The  process,  or  other  papers  in  his  castody,  aathbr- 
ising  or  relating  to  the  confinement  of  the  prisoners^  or 
if  they  have  been  returned,  a  written  statement  of  their 
contents  and  the  time  of  their  retam: 

4.  All  process  for  the  arrest  of  a  party,  and  all  papers 
relating  to  the  summoning  of  a  grand  or  trial  jnry, 
which  have  not  been  fully  executed : 

5.  All  executions,  attachments  and  final  process,  ex- 
cept those  which  he  has  executed  or  has  begun  to  exe- 
cute, by  the  collection  of  money  or  a  levy  on  property. 

§  465.  He  must  also,  at  the  same  time,  deliver  to  the 
new  sheriff;  a  written  assignment  of  the  property,  pro- 
cess,  papers,  and  prisoners  delivered,  specifying  the 
authority  by  which  each  prisoner  was  committed  and 
is  detained,  and  whether  or  not  it  be  returned  or  deliv- 
ered to  the  new  sherilEf.  The  new  sheriff  must  there- 
upon acknowledge,  in  writing,  upon  a  duplicate  of  the 
assignment,  the  receipt  of  the  property,  process,  papers 
and  prisoners  therein  specified. 

§  466.  Notwithstanding  the  election  or  appointment 
of  a  new  sheriff*,  the  former  sheriff*  must  rtiturn  all  pro- 
cess before  or  after  judgment,  which  he  has  fully  exe- 
cuted, and  must  complete  the  execution  of  all  final 
process  which  he  has  begun  to  execute. 

§  467.  If  the  former  sheriff*  neglect  or  refuse  to  deliver 
to  his  successor  the  jail,  pi  ocess,  papers  and  prisoners 
in  his  charge,  as  required  by  section  464,  the  new 
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sheriff  may,  notwithstanding,  take  possession  of  the 
jail,  and  of  the  prisoners  confined  therein,  and  may 
compel  the  delivery  of  the  process  and  papers,  in  the 
manner  prescribed  in  this  code. 

ARTICLE  XL 

PBOYISIONS   RESPECTING  FEB80N8  COMMITTED  UNDER  THE   AUTHORITY 
OF  COURTS  OF  THE  UNITED  STATES,  TO   A  COUNTY  JAIL. 

Sbctiok  468.    Sheriff  to  receive  and  ke*^  te  •omtty  jfttt,  prisoners  oommittedy 

under  process  of  United  States  courts.    His  compensation. 
469.    Sheriff  or  Jailer  answerable  fo^  safe  keeping  of  such  priioners. 

§  468.  The  sheriff  must  receive  and  keep  in  the 
comity  jail,  every  prisoner  who  is  committed  thereto, 
imdef  civil  process  issued  hy  a  eotirt  of  the  United 
States,  nntil  he  be  discharged  according  to  the  laws 
thereof^  as  if  be  had  been  committed  under  civil  pro- 
eem  issued  under  the  authority  of  this  state.  He  may 
also  receive,  to  his  own  use,  the  sum  payable  by  the 
United  States  for  the  use  of  the  jail. 

§  469«  A  sheriff  or  jailer,  to  whose  custody  apriaoner 
is  committed,  as  provided  in  the  last  section,  is  answers- 
able  for  his  safe  keeping,  in  the  courts  of  the  United 
States,  according  to  the  laws  thereof 
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ARTICLE  XII. 

MISCELLANEOUS   PBOVISIONS   RESPECTING   SHERIFFS   AND  THEIR 

OFFICERS. 

SscTioif  47U.    Directions  of  partj  or  attorney^  not  to  excuse  sberiff,  unlets  la 

writing. 

471.  When  sheriff  committed  for  not  paying  over  money,  the  fact  to  be 

reported  to  the  governor. 

472.  Compensation  to  sheriff  for  services  to  the  state. 

473.  Sheriff,  how  to  summon  jury  of  inquest. 

474.  Sheriff,  justified  by  process  regular  on  its  face. 

475.  Officer  executing  warrant,  &c.,  bound  to  show  it. 

476.  Disabilities  of  sheriff  and  his  officers. 

§  470.  No  direction  or  authority,  by  a  party  or  his 
attorney,  to  a  sheriff,  or  to  an  under  or  deputy  sheriff 

or  jailer,  in  respect  to  the  execution  of  process  or  the 
return  thereof,  or  to  any  act  or  omission  relating  thereto, 
is  available  to  discharge  or  excuse  the  sheriff  from  a 
liability  for  neglect  or  misconduct,  unless  it  be  con- 
tained in  a  writing  signed  by  the  party  to  be  charged 
or  affected  thereby,  or  his  attorney. 

§  471.  When  the  sheriff  is  committed  to  the  custody 
4f  another  sheriff  or  of  a  coroner,  under  an  execution 
or  commitment  for  not  paying  over  money  received  by 
him  by  virtue  of  his  office,  and  remains  committed  for 
thirty  days,  the  fact  must  be  reported  by  the  officer  in 
whose  custody  he  is,  to  the  governor. 

§  472.  When  the  sheriff  or  other  officer  is  legally  re- 
quired to  perform  a  service  in  behalf  of  the  people  of 
this  state,  which  is  not  chargeable  to  his  county,  or  to 
some  other  person,  his  account  therefor  must  be  audited 
by  the  comptroller,  and  paid  out  of  the  state  treasury. 
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§  473.  When  a  sheriff  is  authorised  to  summon 
a  jury  of  inquest,  or  when,  in  any  special  proceed- 
ing, a  jury  is   authorised,   and  express  provision  for 

drawing  it  is  not  made  by  a  particular  provision  of  this 
code,  the  jury  may  be  drawn  from  any  justice's  jury-box, 
in  the  presence  of  the  justice,  by  drawing  the  names 
of  eighteen  jurors,  summoning  them,  and  at  the  time 
of  appearance,  drawing  or  selecting  from  those  who 
appear,  the  number  sufficient  to  complete  the  jury. 

§  474.  A  sheriff,  or  other  ministerial  officer,  is  justifi- 
ed in  the  execution  of  process,  regular  on  its  face,  and 
appearing  to  have  been  issued  by  competent  authority, 
whatever  may  be  the  defect  in  the  proceedings  upon 

which  it  was  issued. 

§  475.  The  officer  executing  a  waiTant,  order  or  pro- 
cess of  any  kind,  is  then,  and  at  all  times  subsequent, 
so  long  as  he  retains  it,  boimd  to  show  the  same,  with 
all  papers  attached,  to  any  person  interest  3d  therein. 

§  476.  A  sheriff,  under  or  deputy  sheriff  or  jailer,  is 
prohibited  during  his  continuance  in  office, 

1.  From  acting,  or  having  a  partner  who  acts,  as  an 
attorney  or  counsellor : 

2.  From  being  interested  in  the  costs  or  fees  in  an 
action  or  special  proceeding,  except  where  he  is  a  party 
thereto  or  interested  in  the  subject  thereof 
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CHAPTER  VI. 


OOBOVERS. 


AaTicz.!  I.    Ooroners  ind  tkeir  duties,  in  g^eneral. 

II.    Their  duties^  when  the  sheriff  ii  a  partj. 


ARTICLE  I. 

OORONERS   AND  THEIR   DUTIES^   IN   GENERAL. 

SxcTioir  477.  Election  or  appointment  of  coroners,  their  tenure  of  office,  security 

and  compensation. 

478.  Their  i^neral  duties. 

479.  When  duty  of  sheriff  dcToWes  on  coroner,  hiji  powers  and  duties  in 

respect  thereto. 
ISO.  When  coroner  in  Hew-York^  unable  to  actt  certain  officers  to  per* 

form  his  duties  in  respect  to  inquests. 
4Sft.  Gompeasation  of  coroners. 

§  477.  There  is  one  coroner  in  the  city  and  county  of 
New- York,  and  four  in  every  other  county  of  this  state, 

who  are  elected  by  the  electors  of  the  county,  at  a 

* 

general  election,  once  in  every  three  years,  and  as  often 
as  there  is  a  vacancy.  The  manner  of  their  election 
and  removal,  of  giving  and  renewing  their  official 
bonds,  and  of  sup;  lying  a  vacancy  in  their  office,  is 
prescribed  by  the  constitution  and  by  special  statutes. 
Their  compensation  is  prescribed  by  this  code. 

§  478.  A.  coroner  has  power,  and  it  is  his  duty, 

1.  When  he  is  informed  that  a  person  has  been  kill- 
ed or  dangerously  wounded  by  another,  or  has  sudden- 
ly died,  under  such  circumstances  as  to  afford  a  rea- 
sonable ground  to  suspect  that  his  death  has  been 
occasioned  by  criminal  means,  or  has  committed  sui- 
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cide,  to  inquire  by  the  intervention  of  a  jury,  into  the 

* 

cause  of  the  death  or  wound,  and  to  perform  the  other 
duties  incidental  thereto,  in  the  manner  prescribed  by 
the  code  of  criminal  procedure : 

2.  To  execute  civil  process  in  an  action  or  special 
proceeding,  when  the  sheriff  is  a  party,  as  prescribed  in 
sections  482  to  485,  both  inclusive : 

3.  To  exercise  the  powers  and  perform  the  duties 
conferred  and  imposed  upon  him,  by  the  constitution 
and  by  other  statutes. 

§  479.  When  an  act  is  directed  by  statute  to  be  per- 
formed by  a  sheriff,  or  process  is  issued  to  him,  the 
duty,  in  case  of  the  inability  of  the  sheriff,  from  any 
cause,  to  perform  it,  devolves  on  the  coroner,  in  the 
same  manner,  and  with  the  same  powers,  duties  and 
responsibilities,  as  if  the  process  or  order  had  requir- 
ed its  performance  by  that  officer. 

§  480.  In  the  city  and  county  of  New- York,  if  the 
coroner  be  absent  or  unable  to  attend  to  the  duties 
prescribed  by  the  first  subdivision  of  section  478,  they 
may  be  performed  by  a  police  justice,  but  by  no  other 
officer,  with  the  like  authority  and  subject  to  the  same 
obligations  and  penalties  as  are  attached  to  the  office 
of  coroner. 

{  481.  Each  coroner  is  entitled  to  receive  for  his  ser<- 
vices,  in  holding  an  inquest  and  performing  any  other 
[civil,  code.]  13 
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duty  incidental  thereto,  such  compensation  as  may  be 
fixed  by  the  board  of  supervisors  of  his  county ;  and 
can  receive  for  those  services  no  other  compensation  or 

fees  whatever.  In  the  city  and  county  of  New- York, 
the  compensation  so  fixed,  must  be  an  annual  salary. 

ARTICLE  n. 

DUTIES   OF   CORONERS,   WHEN   THE   SHERIFF   IS   A   PARTY. 

Section  482.    When  sheriff  is  a  partj,  coroner  to  execute  process. 

483.  When  directed  to  coroners  generally,  may  be  executed  by  either. 

How  executed. 

484.  Sheriff,  when  arrested,  where  to  be  confined;  person  arrested  at  the 

suit  of  sheriff,  to  be  committed  to  county  jail. 

485.  Powers  and  duties  of  coroner,  in  executing  process. 

§  482.  When  the  sheriff  is  a  party  to  an  action  or 
special  proceeding,  the  process  therein,  which  it  would 
otherwise  be  the  duty  of  the  sheriff  to  execute,  must, 
except  when  otherwise  provided  by  this  code,  be  exe- 
cuted by  the  coroner  of  the  county  to  whom  it  is  deli- 
vered. 

§  483.  When  process  is  directed  to  the  coroners  of  a 
county  generally,  it  may  be  executed  and  returned  by 
either  of  them,  whose  acts  in  respect  thereto  can  in  no 
degree  prejudice  the  others.  He  must  execute  it  in  the 
same  manner  as  the  sheriff  must  have  done,  if  it  might 
have  been  executed  by  him. 

§  484.  If  the  sheriff,  on  being  arrested  by  a  coroner, 
on  an  order  of  arrest  in  a  civil  action,  neglect  to  give 
bail  or  make  a  deposite  of  money  instead  thereof,  or  if 
he  be  arrested  on  an  execution  against  his  body,  or  on 
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a  commitment,  he  must  be  confined  by  the  coroner  in 
a  house  within  the  jail  liberties,  other  than  the  house 
of  the  sheriflf  or  the  county  jail,  in  the  same  manner 
as  the  sheriff  is  required  to  confine  a  prisoner  in  the 

county  jail.  The  house  in  which  he  is  thus  confined, 
thereupon  becomes,  for  that  purpose,  the  county  jail. 
If  a  person  be  arrested  by  a  coroner,  on  process  in  an 
action  in  which  the  sheriff  is  plaintiff,  he  must,  when 

his  commitment  is  required  by  this  code,  be  commit- 
ted to  the  county  jail ;  but  the  coroner  is  not  liable  for 

his  escape  from  the  jail,  after  he  is  committed  thereto. 

§  485.  A  coroner  who  executes  process  in  an  action 
or  special  proceeding  to  which  the  sheriff  is  a  party,  as 
provided  in  the  last  three  sections,  is  invested  with  the 

powers,  duties  and  responsibilities  of  the  sheriff,  in  the 
execution  of  the  process,  and  in  every  matter  inciden* 
tal  thereto. 
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CHAPTER  Vn. 

COUNTY   TREASURERS. 

Section  486.    Election^  remoral^  Beeurity  and  eompeniation  of  county  tretsuren.. 

487^  488.  Securities,  in  name  of  county  treasurer,  unless  otherwise  or- 
dered by  the  court. 

489.    County  treasurer  invested  with  title  thereto. 

490*  Money  brought  into  court,  to  be  paid  to  county  treasurer,  unless 
otherwise  ordered.    His  accounts, 

491.  Order  on  county  treasurer  for  money ;  to  whom  payable,' and  how 

drawn. 

492.  Order  of  court  to  be  authenticated  by  signature  of  judge. 

493.  Power  of  court  to  direct  inrestment,  or  deposite  of  money. 

494.  Statement  of  county  treasurer  to  be  presented  to  supreme  court. 

495.  Statement  to  be  presented  to  board  of  supervisors. 

496.  Duty  of  the  supervisors  thereon. 

4  486.  There  is,  in  each  of  the  counties  of  this  state 
except  the  city  and  county  of  New- York,  a  county  trea- 
surer. In  the  city  and  county  of  New- York,  the  cham- 
berlain of  that  city  is  the  county  treasurer.  The  man- 
ner of  their  election  and  removal,  of  giving  and  renew- 
ing their  official  bonds,  and  of  supplying  a  vacancy  in 
their  office,  is  prescribed  by  special  statutes.     Their 

compensation  for  the  services  required  of  them  by  this 
chapter,  is  prescribed  by  this  code. 

§  487.  When  a  bond,  mortgage  or  other  security 
upon  real  property  is  ordered  by  the  court  to  be  taken, 
it  must,  unless  otherwise  directed  by  the  court,  be  ta^ 
ken  by  the  county  treasurer  of  the  county  where  the 

real  property  is  situated,  or  by  any  other  county  trea- 
surer designated  by  the  court,  by  his  name  of  office. 
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§  4 88.  All  other  securities,  and  all  certificates  and 
transfers  of  stocks  ordered  by  the  court,  must,  unless 
otherwise  directed,  be  taken  by  a  county  treasurer  de- 
signated by  the  court,  by  his  name  of  ofHce. 

§  489.  The  county  treasurer,  by  whom  a  bond,  mort- 
gage or  other  security  upon  real  estate,  or  any  other 
security,  certificate  or  transfer  is  taken,  as  provided  in 
the  last  two  sections,  is  thereupon  vested  in  trust  for  the 
owners  of  the  fund  with  full  title  thereto,  and  may  sue 
for  and  collect  the  same,  in  his  name  of  ofEce. 

§  490.  When  money  is  brought  or  paid  into  court, 
(except  a  justice's  court,)  in  an  action  or  special  pro- 
ceeding, the  clerk  must,  within  five  days  thereafter, 
pay  it  to  the  county  treasurer  of  the  county,  unless  it 
be  ordered  by  the  court  to  be  paid  to  another  county 
treasurer,  or  to  be  invested  or  disposed  of  as  provided 
in  section  493.  The  county  treasurer  must  thereupon 
make  an  entry,  stating  the  amount  thereof,  the  time 
when,  and  by  or  for  whom,  and  in  what  action  or  pro- 
ceeding it  was  so  deposited,  and  the  time  from  which 
the  interest  thereon,  if  any,  is  to  commence. 

§  491.  An  order  upon  a  county  treasurer,  for  the  pay* 
ment  of  money  deposited  with  him,  as  provided  in  this 
chapter,  must  be  payable  to  the  order  of  the  person  en* 
titled  thereto  or  his  attorney,  and  must  specify  in 
what  particular  action  or  proceeding,  or  on  what  ac- 
count it  is  to  be  paid  out,  and  the  time  when  the  order 
authorising  the  payment  was  made. 
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^  492.  No  money  brought  or  paid  into  court,  and  de- 
posited with  the  county  treasurer,  can  be  paid  out  by 
him,  without  the  production  of  the  order  of  the  court 

for  that  purpose,  authenticated  by  the  signature  of  the 
judge  by  whom  the  court  was  held. 

§  493.  The  court  into  which  money  is  brought,  may 
direct  it  to  be  invested  in  a  public  stock,  or  to  be  plac- 
ed at  interest  with  a  corporation,  or  on  approved  landed 
security,  and  from  time  to  time,  to  be  transferred  or 
disposed  of,  as  it  thinks  proper. 

§  494.  At  the  first  general  term  of  the  supreme  courts 
held  in  each  year,  in  the  district  embracing  his  county^ 
the  county  treasurer  must  present  a  statement  of  all 
moneys  remaining  in  court,  containing, 

1.  The  title  of  the  action  or  proceeding,  in  or  on  ac- 
count of  which  the  money  was  paid : 

2.  The  party  by  whom  it  was  paid,  and  generally  for 
what  purpose : 

3.  The  time  of  payment,  and  the  amount  paid;  and, 

4.  The  investment  or  other  disposition  thereof 

He  must  also  present  a  similar  statement  to  every 
other  court  in  his  county,  at  its  first  general  term,  or  if 
there  be  none,  at  its  first  term,  of  all  monies  remaining 
in  his  hands  and  paid  to  him  in  actions  or  proceedings 
therein. 
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§  495.  The  county  treasurer  must  keep  books  of  entry 
for  money  received,  invested,  or  paid  out,  in  legal  pro- 
ceedings, separate  from  those  in  which  entries  are  made 
of  county  fiinds,  and  these  books  must  be  delivered  to 
his  successor  in  office.  He  must  also,  at  each  an- 
nual meeting  of  the  board  of  supervisors,  report  a  state- 
ment of  the  bonds,  mortgages  and  other  securities  in 
his  hands,  and  of  monies  paid  to  and  deposited  or  in- 
vested  by  him,  as  provided  in  this  chapter  or  by  special 
statutes. 

§  496.  The  board  of  supervisors  must  thereupon  ex- 
amine into  the  situation  of  the  securities  or  moneys  in 
the  hands  of  the  treasurer,  and  must  ascertain  and  re- 
port to  the  supreme  court,  at  its  next  general  term  in 
the  district,  whether  the  moneys  are  safely  and  securely 
deposited  or  invested,  and  whether  the  securities  are 
sufficient. 

CHAPTER  Vm. 

CRIERS. 

Section  497,  496.    Crien,  how  appointed. 

499.  Their  compeniatlon. 

500.  Their  duties. 

§  497.  A  crier  may  be  appointed  by  the  board  of  su- 
pervisors of  each  county,  for  all  or  either  of  the  courts 
in  the  county,  except  as  provided  in  the  next  section. 
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§  498.  The  crier  of  each  of  the  following  courts  in 
the  city  and  county  of  New- York,  is  appointed  by  the 
court,  and  holds  his  office  during  its  pleasure : 

1.  The  superior  court : 

2.  The  court  of  common  pleas : 

3.  The  court  of  sessions. 

§  499.  The  compensation  of  the  crier  must  be  fixed 
by  the  board  of  supervisors  of  the  county  in  which  he 
is  appointed. 

§  600.  It  is  the  duty  ol  the  crier, 

1.  To  attend  the  sessions  of  the  courts  for  which  he 
is  appointed : 

2.  To  call  parties  and  witnesses,  and  all  other  per- 
sons bound  to  appear  at  the  court : 

3.  To  make  proclamation  of  the  opening  or  adjourn- 
ment of  the  court,  or  of  any  other  matter,  under  its  di- 
rection. 
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TITLE  V. 

OF  PERSONS  SPECIALLY    INVESTED    WITH    MINISTERIAL   POWERS, 
RELATING   TO  THE   COURTS   OF   JUSTICE. 

Chaftek  I.    Attorneys  and  counsellon. 

II.    Persons  specially  authorised  to  execute  the  duties  of  the  sheriff;  in 
particular  cases. 

III.  Receivers. 

IV.  Guardians. 

V.    Committees  of  lunatics  and  habitual  drunkards. 

CHAPTER  I. 

ATTORNEYS   AND  COUNSELLORS 

Article  I.  Attorneys  and  counsellors,  in  i^eneral. 

II.  Their  admission. 

III.  Their  duties. 

IV.  Authority  of  an  attorney,  and  its  duration. 

V.  Chani^e  of  attorney. 
VI.  Lien  of  attorneys. 

Vn.    Summary  power  of  the  court,  over  attorneys. 

Vin.    The  resipiation  of  attorneys  and  counsellors,  and  the  effiset  thereof. 
IX.    Removal  or  suspension  of  attorneys  and  counsellors. 

ARTICLE  I. 

ATTORNEYS  AND  COUNSELLORS,  IN  GENERAL. 

Section  501.  Definition  of  an  attorney. 

802.  Definition  of  a  counsellor. 

003.  Attorney  may  also  act  as  counsel. 

601.  Not  a  public  offleer. 

506.  Civil  actions  may  be  proeeeuted  or  defended,  in  person  or  by  attorney. 

§  501.  An  attorney  is  a  person  authorised  to  appear 
for  and  represent  a  party,  in  the  written  proceedings  in 
an  action  or  special  proceeding,  in  any  stage  thereof. 

§  502.  A  counsellor  is  a  person  authorised  to  appear 
for  and  represent  a  party,  in  an  action  or  special  pro- 
ceeding, in  court  only. 

§  50a.  A  person  authorised  to  act  as  attorney,  may 
also  act  as  counsel 
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§  604.  An  attorney  or  counsellor  is  not  a  public  officer, 
but  any  person  may  act  in  that  capacity,  who  is  de- 
clared to  be,  or  admitted  as  such,  according  to  sections 
506  to  510,  both  inclusive. 

In  reporting  this  section  and  the  next,  we  beg  to  be  under- 
stood as  not  expressing  an  opinion  of  our  own,  respecting  the 
policy  or  justice  of  the  kw,  which  limits  the  legal  profession, 
to  those  who  are  admitted  by  the  courts.  The  provision  of 
the  judiciary  act,  allowing  any  person  to  appear  as  special  at- 
torney, is  not  reported  in  the  code,  because  it  has  been  ad- 
judged  to  be  unconstitutional.  Whether  it  be  really  so,  upon 
a  just  construction  of  the  constitution,  or  whether  in  that  view 
the  constitution  should  be  changed,  so  as  to  throw  open  the 
profession  to  all  the  world,  as  other  professions  are  opened,  it 
is  not  for  us  to  determine. 

§  505.  A  civil  action  may  be  prosecuted  or  defended, 
by  a  party  in  person  or  by  attorney,  except  that  a  cor- 
poration appears  by  attorney  in  all  cases;  and  where  a 
party  appears  by  attorney,  the  written  proceedings  must 
be  in  the  name  of  the  attorney,  who  is  the  sole  repre- 
sentative of  his  client,  as  between  him  and  the  adverse 
party. 

ARTICLE  ir. 

ADMISSION   OF   ATTORNEYS   AND   COUNSiXLORS. 

Section  506.  What  attorneys  and  counsellors,  now  in  office,  may  practice  as  such. 

5U7.  Who  may  be  admitted  to  practice. 

508.  Application  for  admission,  and  proof  thereon. 

509.  Examination. 

510.  Order  entitling  him  to  admission. 

§  506.  The  following  persons  are  entitled  to  practice 
as  attorneys  and  counsellors,  in  all  the  courts  of  this 
state : 

1.  Those  who  were  duly  admitted  as  attorneys  or 
counsellors  of  the  supreme  court,  before  the  first  Mon- 
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day  of  July,  1847,  and  whose  names  are  still  on  the 
rolls  of  attorneys  or  counsellors  of  that  court : 

2.  Those  in  respect  to  whom  an  order  has  been  en- 
tered by  the  supreme  court,  at  any  time  since  the  first 
Monday  of  July,  1847,  stating  that  they  have  been  ex- 
amined, and  found  to  possess  the  qualifications  required 
by  the  constitution,  to  entitle  them  to  practice  as  at- 
torneys and  counsellors  in  the  courts  of  this  state. 

§  607.  Any  male  citizen  of  the  age  of  twenty-one 
years,  of  good  moral  character,  and  who  possesses  the 
requisite  qualifications  of  learning  and  ability,  is  en- 
tilled  to  admission  to  practice  in  all  the  courts  of  this 
state. 

§  608.  For  the  purpose  of  admission,  he  must  apply 
to  the  supreme  court  in  the  district  where  he  resides, 
on  the  first  day  of  a  general  term,  and  must  shew, 

1.  That  he  is  a  citizen  of  the  United  States,  of  the 
age  of  twenty-one  years ;  which  proof  may  be  made  by 
his  own  affidavit :  and, 

2.  That  he  is  a  person  of  good  moral  character; 
which  may  be  proved  by  certificate,  or  other  evidence 
satisfactory  to  the  court. 

§  509.  The  applicant  must  also  be  examined,  in  open 
court,  as  to  his  qualifications  of  learning  and  ability, 
by  the  judges,  or  under  their  direction,  at  the  term  at 
which  application  for  admission  is  ms^de. 

§  510.  If,  upon  the  examination,  he  be  found  duly 
qualified,  the  court  must  direct  an  order  to  be  entered^ 


204  THE  CODE  or 

to  the  effect  that  the  applicant  is  a  citizen  of  the  United 
States,  of  the  age  of  twenty-one  years,  of  good  moral 
character,  and  possesses  the  requisite  qualifications  of 
learning  and  ability,  to  practice  as  an  attorney  and 
counsellor  in  all  the  courts  of  this  state ;  and  upon  the 
entry  of  the  order,  he  is  entitled  to  practice  as  such  at- 
torney and  counsellor. 

ARTICLE  III. 

DUTIES  OF  ATTORNEYS  AND  COUNSELLORS. 

SXCTION  511.    Their  general  duties. 

612.  Punishment  for  deceit  or  coUnsion. 

613.  Not  to  permit  other  persons  to  use  his  name. 

§  511.  It  is  the  duty  of  an  attorney  and  counsellor, 

1.  To  support  the  constitution  and  laws  of  the  Uni- 
ted States,  and  of  this  state  : 

2.  To  maintain  the  respect  due  to  the  courts  of  jus- 
tice and  judicial  officers :  ^ 

3.  To  counsel  or  maintain  such  actions,  proceed- 
ings or  defences,  only,  as  appear  to  him  legal  and  just, 
except  the  defence  of  a  person  charged  with  a  public 
offence : 

4.  To  employ,  for  the  purpose  of  maintaining  the 
causes  confided  to  him,  such  means  only  as  are  consist- 
ent with  truth,  and  never  to  seek  to  mislead  the  judges 
by  any  artifice  or  false  statement  of  fact  or  law : 

5.  To  maintain  inviolate  the  confidence,  and  at  every 
peril  to  himself,  to  preserve  the  secrets,  of  his  clients : 

6.  To  abstain  from  all  offensive  personality,  and  to 
advance  no  fact  prejudical  to  the  honor  or  reputation  of 


CIVIL  PROCEDURE.  205 

a  party  or  witness,  unless  required  by  the  justice  of  the 
cause  with  which  he  is  charged : 

7.  Not  to  encourge  either  the  commencement  or  the 
continuance  of  an  action  or  proceeding,  from  any  mo- 
tive of  passion  or  interest :  and 

8.  Never  to  reject,  for  any  consideration  personal  to 
himself,  the  cause  of  the  defenceless  or  the  oppressed. 

The  provisions  of  this  section  are  taken  substantially  from 
the  oath,  prescribed  to  advocates  by  the  laws  of  Geneva.   That 
oath  is  as  follows : 
"  I  swear  before  God, 

To  be  faithful  to  the  Republic  and  the  canton  of  Geneva  ; 

Never  to  depart  from  the  respect  due  to  the  tribunals  and 
authorities ; 

Never  to  counsel  or  maintain  a  cause,  which  does  not  ap- 
pear to  be  just  or  equitable,  unless  it  be  the  defence  of  an 
accused  person ; 

Never  to  employ  knowi'igly,  for  the  purpose  of  maintain- 
ing the  causes  confided  to  me,  any  means  contrary  to  truth, 
and  never  to  seek  to  mislead  the  judges  by  any  artifice  or 
false  statement  of  fact  or  law ; 

To  abstain  from  all  offensive  personality,  and  to  advance 
no  fact  contrary  to  the  honor  or  reputation  of  the  parties,  if 
it  be  not  indispensable  to  the  cause,  with  which  I  may  be 
charged ; 

Not  to  encourage  either  the  commencement  or  the  con- 
tinuance of  a  suit  from  any  motive  of  passion  or  interest ; 

Not  to  reject,  for  any  considerations  personal  to  myself, 
the  cause  of  the  weak,  the  stranger,  or  the  oppressed." 

This  appears  to  us  to  express  so  justly  the  general  duties  of 
lawyers,  that  we  cannot  do  better  than  take  almost  the  very 
terms  of  it,  in  prescrilnng  their  duties. 

The  profession  of  a  lawyer  is  essential  to  society.  Its 
character  and  honor  are  publi**  interests.  Not  only  is  the  ad- 
vice of  lawyers  necessary  in  the  more  difficult  transactions  of 
private  life,  but  their  intervention  is  necessary  to  repre- 
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sent  the  suitor,  and  advocate  his  rights  before  the  courts.  In 
this  position  everything  is  confided  to  their  integrity.  The 
magnitude  of  the  interests  placed  in  their  hands,  property, 
character,  liberty,  life,  the  responsibility  which  they  assume, 
the  confidence  which  they  receive,  all  demand  and  presuppose 
the  highest  qualities  and  character.  No  dishonest  or  dis- 
honorable man  can  retain  the  confidence  of  honest  and 
honorable  men.  The  most  intimate  connection,  in  reality,  sub- 
sists between  the  character  of  the  community,  and  the  char- 
acter of  the  bar.  An  unscrupulous  bar  could  not  exist 
in  a  highminded  community  ;  and  if  anywhere  a  corrupt  legal 
profession  is  to  be  found,  it  is  found  in  the  midst  of  a  cor- 
nipt  and  corrapting  people. 

The  judicial  department  is  recruited  from  the  legal  pro- 
fession. Judges  must  be  lawyers.  This  circumstance  alone, 
the  mere  fact  that  one  of  the  great  departments  of  govern- 
ment, co-ordinate  in  power,  equal  in  dignity,  and  the  one, 
upon  which,  especially  the  safety  of  the  citizen  depends,  is, 
by  the  law  of  its  condition,  eligible  only  out  of  the  ranks  of 
one  profession,  is  enough  to  give  it  a  pre-eminence.  The 
integrity  of  the  judiciary,  more  than  that  of  any  other  class 
of  magistrates,  is  evidence  of  the  soundness  of  the  public 
mind,  The  character  of  the  judges  however  is  the  charac- 
ter of  the  lawyers.  Made  at  the  bar  ;  their  moral  characters 
there  take  their  complexion.  To  degrade  the  bar  therefore 
leads  directly  and  inevitably  to  the  degradation  of  the  bench. 

There  are  certain  grave  errors,  somewhat  current  respect- 
ing the  duties  of  lawyers,  which  deserve  serious  con^deration. 
We  refer  particularly  to  their  alleged  indifference  to  the  moral 
aspects  of  the  causes  they  advocate — ^not  that  there  is  any 
thing  like  the  indifference,  which  is  supposed  to  exist.  On  the 
contrary,  persons,  more  scrupulously  exact  never  to  take 
part  with  wrong,  or  seem  to  do  so,  cannot  be  found  in  any 
profes»on.  But  there  is  nevertheless  an  impression  widely 
diffused,  not  only  in  the  profesdon,  but  out  of  it,  that  a  lawyer 
may  properly  advocate  a  bad  cause.  This  view  of  the  case, 
we  here  venture  briefly  to  consider. 

When  a  lawyer  is  asked  for  his  opinion  upon  a  purely  legal 
question,  iiis  duty  ends  with  stating  the  l^W  as  it  is.     In 


CIVIL  PBOCEDUaE.  207 

many  instances,  however,  more  than  this  is  asked.  His  client 
seeks  his  advice  respecting  his  future  conduct.  In  such  cases 
his  duty  as  a  moral  being  requires  him  to  advise  justice.  His 
position  as  a  legal  adviser  does  not  exempt  him  from  the 
moral  duties  which  bind  other  men.  He  has  no  more  right 
than  another  friend  to  advise  what  is  unjust  or  oppressive. 
Undoubtedly  the  client  must  judge  for  himself  of  the 
moral  quality  of  his  own  actions,  and  if  he  desires  no 
more  than  to  know  what  course  the  law  requires  under  par- 
ticular circumstances,  the  adviser's  duty  ends  with  explaining 
that.  But  in  practice  the  client  generally  expects  and  asks 
more.  He  asks  advice  from  a  friend  who  knows  what  his 
legal  rights  are,  and  who  probably  has  more  of  his  confidence 
than  an  other  person.  In  such  circumstances,  he  is  bound 
by  moral  and  should  be  bound  by  human  laws,  to  throw  his  in- 
fluence upon  the  side  of  integrity.  To  assent  to  the  bad  scheme 
of  an  unjust  client,  is  to  become  equally  guilty  with  him,  and 
the  two  are  as  much  conspirators  to  effect  a  wrong,  as  if  they 
had  originally  concocted  a  plan  of  iniquity  with  the  view  of 

sharing  in  the  plunder.  And  when,  in  addition  to  advice,  the 
client  wants  an  advocate,  and  asks  for  active  co-operation,  the 
same  laws  bind  him  just  as  strongly  to  refrain  from  pursuing 
an  unjust  object. 

It  is  sometimes  said,  that  a  lawyer  is  not  at  liberty  to  re- 
fuse his  services  to  any  person,  and  that  when  once  engaged  he 
is  at  liberty  to  employ  every  means  in  his  power  for  his  client. 
Indeed  so  eminent  a  person  as  Lord  Brougham,  is  reported  to 
have  said,  in  a  speech  in  the  British  House  of  Lords,  that  the 
advocate  is  bound  to  forget  that  there  is  any  other  person  in 
the  world  besides  his  client,  and  to  lose  sight  of  every  other 
consideration  than  of  success. 

Is  it  possible  that  this  can  be  just  1  Should  the  advocate 
forget  that  there  is  a  society,  whose  welfare  he  is  bound  by 
the  highest  sanctions  to  promote  ;  that  there  are  other  parties, 
whose  rights  are  at  stake  ;  that  there  are  duties  to  society,  to 
every  member  of  it,  as  well  as  to  the  one  who  retained  him  1 

The  doctrine  appears  to  us  unsound  in  theory,  and  most 
pernicious  in  practice.  It  assumes  that  a  man  has  a  right  to 
whatever  the  law  can  give  him,  that  the  law  is  so  plain  that 
it  cannot  be  mistaken  or  perverted,  and  that  one  may  rightful- 
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ly  avail  himself  of  every  defect  in  an  adveraary'-s  proof 
which  the  rules  of  evidence,  or  accident,  or  time,  may  have 
created ;  three  propositions,  every  one  of  v^hich  is  vrithout 
foundation.  Suppose  that  a  client  makes  claim  to  land,  in 
the  possession  and  apparent  ownership  of  another,  whose  eri" 
dence  of  title,  however,  has  been  destroyed  by  accident.  The 
advocate  knows  from  confidential  communications,  made  to 
him  as  counsel,  that  his  client  has  not  a  just  claim  to  the  land; 
but  from  defect  of  proof  on  the  part  of  the  possessor,  it  is 
easy  for  him  to  recover  it.  If  the  client  asks  it,  is  he  bound  to 
assist  him  ?  Few  persons  vnll  maintain  that.  But  if  the 
doctrine  is  a  sound  one,  does  it  not  embrace  this  case  1  There 
is,  as  it  strikes  us,  no  middle  ground.  If  the  advocate  is  to 
overlook  the  moral  aspects  of  the  claim,  he  must  recover  this 
property  for  his  client.  Putting  so  eictreme  a  case  tests  the 
principle,  and  shows^it  to  be  unsound,  by  showing  that  it 
I        leads  to  a  consequence  so  revolting. 

The  law,  moreover,  is  not  so  clear  and  precise,  but  that  it 
may  be  mistaken  or  perverted.  A  strong  mind  at  the  bar, 
and  a  weak  one  on  the  bench,  lead  often  to  erroneous  judg- 
ments. The  argument  we  oppose,  takes  for  granted  the  infalli- 
bility of  judges,  and  the  certainty  of  law.  Who,  conversant 
with  the  proceedings  of  courts,  does  not  know  that  neither  can 
be  counted  onl  Before  ordinary  tribunals,  more  depends  on 
the  advocate  than  is  generally  imagined. 

Is  it  lawful  to  use  the  power  of  reason  and  eloquence,  to 
sustain  a  bad  cause,  to  support  the  guilty,  or  what  is  more 
revolting,  to  persecute  innocence?  May  the  faculties  be 
abused,  and  learning  perverted,  to  make  false  reasons  seem 
true,  to  cover  up  weak  points,  to  give  undue  prominence  to 
some  facts,  to  conceal  others,  to  magnify  one^s  own  cause,  to 
vilify  an  adversary's*?  To  hold  this  proceeds  upon  the  fallacy 
that  truth  and  right  cannot  be  misrepresented  or  concealed. 
Who  does  not  know  the  contrary? 

If  it  be  said,  that  it  is  the  duty  of  an  advocate  to  go  no  far- 
ther than  to  present  the  cause  of  his  client  truly,  leaving  the 
results  to  the  courts  and  juries,  it  may  be  answered,  that  truth 
is  absolute,  not  relative.  To  present  a  case  truly  reqiures  the 
whole  truth  on  both  sides,  as  well  that  which  makes  against, 
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TO  that  which  makes  for,  a  client.  If  he  present  the  favora- 
ble circumstances,  and  suppress  the  unfavorable,  does  he  pre- 
sent the  case  truly?  Does  he  not  rather  impose  a  false  im- 
pression on  those  who  have  to  judge? 

We  by  no  means  assert,  that  an  advocate  may  not  take  upon 
himself  the  defence  of  a  man  whom  he  believes  to  be  guilty. 
He  may.  Hie  section  we  propose  permits  him  to  do  so.  If 
be  have  derived  his  belief  from  the  confession  of  the 
accused,  be  should  pause  in  assumiiig  lus  defence.  The  law 
gives  to  every  man  charged  with  crime,  the  benefit  of  the  rule 
that  his  innocence  is  to  be  presumed  by  his  judges,  until  the 
prosecution  have  established  his  guilt,  by  proof  beyond  a 
reasonable  doubt.  Of  this  rule  the  advocate  is  the  interme- 
<liate  minister.  Notwithstanding  his  own  conjectures,  sur- 
mises, or  even  belief  as  to  the  guilt  of  his  client  ^  he  may  not 
become  his  Judge,  but  is  justified  if  not  bound  to  enforce  its 
application  to  the  inconclusiveness  of  the  evidence  of  guilt 
He  may  do  this,  the  more  readily,  because  even  the  jury 
themselves  ape  bound  to  secure  to  &e  accused  the  benefit  of 
its  application.  He  may  also  undertake  to  show  the  circum- 
stances of  his  case;  to  present  the  palliating  circumstances  of 
temptation^  or  of  provocation,  or  anything  else,  that  may 
affect  the  moral  quality  of  the  action,  or  determine  the  degree 
of  punishment.  He  may  also  in  civil  cases  present  defences 
recognised  and  provided  by  law,  although  he  may  himself  dis- 
approve of  the  principle  and  policy  of  the  law. 

But  here  the  advocate  should  stop.  The  law  and  all  its 
machinery  are  means,  not  ends  ;  the  purpose  of  their  creation 
is  justice ;  and  he,  who,  in  his  zeal  for  the  means,  forgets 
the  ends,  betrays  not  only  an  unsound  heart,  but  an  unsound 
understanding. 

^512.  An  attorney  and  counsellor  who  is  guilty  of 
deceit  or  collusion  or  consents  thereto,  with  intent  to 
deceive  a  court  or  judge,  or  a  party  to  an  action  or  ju- 
dicial proceeding,  is  punishable  for  a  misdemeanor,  and 

shall  also  forfeit  to  the  party  injured,  treble  damages, 
ncoverable  in  a  civil  action* 

■ 
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§  513.  If  an  atkoniey  and  couBsellor  knowingly  per- 
mit a  person  not  his  general  law  partner,  to  sue  out 
process,  or  to  prosecute  or  defend  an  action  or  proceed- 
m  hia  name^  he  and.  every  person  who  so  ases  Ms  name,. 
sha!t  scTeraBy  forfeit  to  the  party  against  whom  the 
process  was  issued,  or  the  action  or  proceeding  prose- 
cuted or  defended)  the  9am  of  fifty  dollars,  reeoYerable^ 
in  a  civil  action. 

ARTICLE  IV, 

AtrPHORITT  OF  AN  ATTORKXT  AND  IT?  DCrBAnON. 

8ICTIOJI 614.    Avthoritf  pf  in  bXIotubj. 

515.    Proeeedini^By  wh«n  he  appears  without  authority. 

§  514.  An  att<Hmey  and  counsellor  has  anthorityr 

S.  To  land  his.  client,  in  any  of  the  proceedings  m  a» 
action  or  special  pvoeeefing,  bjr  hi»  agveemenl  filed 
ivrtibi  the  dierk,  or  entered  upon  the  nmmtes  of  the* 
court,  and  not  otherwise : 

2.  To  receive  money  claimed  by  his  oRent  in  an  ac- 
tion or  special  proceeding,  during  the  pendency  there^ 
of,  oc!  within  obc  year  after  ladgment ;  and  upon  the 
payment  thereof,  and  not  otherwise,  to  dischwge  the 
claim^  or  acknowledge  satisfaction  of  the  judgment. 

Btrt  this  section  does  not  prevent  a  party  firom  em^ 
ploying  a  new  attorney,  to  issue  an  execution  upon  a 
judgment,  or  to  take  the  other  proceedings,  prescribed 
by  this  code,  for  its  enforcement;  and  when  he  does  sa» 
the  authority  of  the  former  attorney  ceases. 


§  ftl5.  If  it  be  alleged  by  a  party  for  whom  an  ntbot" 
n^y^ppear^i  that  ha  do^s  so  without  authority,  the 
eovat  nay,  at  any  stage  of  the  proceedings,  reliere  the 
party  for  whom  the  attorney  ba$  assumed  to  appaatv 
firom  the  consequences  of  bis  acts.  It  may  also  sum'* 
marily,  upon  motion,  compel  the  attorney  to  repair  the 
injury  to  either  party,  consequent  upon  bis  assumption 
of  authority. 

$  £16.  The  court,  oir  a  judgQ^may,  ob  motion  of  eitbei 
party,  and  on  ahowuig  reasonable  ground  therefor,  re^ 
quire  the  attorney  for  the  i^dverse  party,  ^  fer  any  one 
of  seveml  adverse  parties,  to  produce  or  prove  the  f|q*» 
thority  under  which  be  appears,  and  until  be  does  so, 
may  stay  all  proceedings  by  him  on  behalf  of  the  party 
for  whom  be  assumes  to  appear. 

ARTICLE  V. 

SacTioir  517.    Attorney,  how  ehani^ed. 
618.    Notice  of  ebaai^e. 

Wt   Wlxtxk  aitoiuejr  dit 9|  or  cesf^ef  to  aet  m  ncl)^  noiv^t  U»r«of 
to  b«  terred  on  advene  party. 

§  517.  The  attorney  in  an  action  or  special  proceed- 
ing,  may  be  changed  at  any  time  before  judgment  or 
final  determination,  as  follows : 

1.  Upon  bis  own  consent  filed  with  the  clerk  or  enter- 
ed upon  the  minutes :  or, 

2.  Upon  the  order  of  the  court  or  a  judge  thereof^  on 
tbe  application  of  the  client  or  for  other  sufficient 
cause. 
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§  518.  When  an  attorney  is  changed,  as  provided  in 
the  last  section,  written  notice  of  the  change  and  of 
the  suhstitution  of  a  new  attorney,  or  of  the  appear«^ 
ance  of  the  party  in  person,  must  be  given  to  the  ad- 
verse party.  Until  then,  he  is  bound  to  recognise  the 
former  attorney. 

§  519.  When  an  attorney  dies,  or  is  removed  or  sus- 
pended, or  ceases  to  act  as  such,  a  party  to  an  action 
for  whom  he  was  acting  as  attorney,  must  at  least 
thirty  days  before  any  further  proceeding  against  him» 
be  required  by  the  adverse  party,  by  written  notice,  to 
appoint  another  attorney,  or  to  appear  in  person. 

ARTICLE  VI, 

LIEN  OF  ATTOEITETS. 
Section  520.    The  Hen  of  an  attorney,  and  its  eifoet. 

§  520.  An  attorney  has  a  lien  for  his  compensation, 
whether  specially  agreed  upon,  or  implied,  as  provided 
in  this  code, 

1.  Upon  the  papers  of  his  client,  which  have  come 
ii)to  his  possession  in  the  course  of  his  professional 
employment : 

2.  Upon  money  in  his  hands  belonging  to  his  cli- 
ent: 

3.  Upon  money  in  the  hands  of  the  adverse  party,  in 
an  action  or  proceeding  in  which  the  attorney  was  em- 
ployed, from  the  time  of  giving  notice  of  the  lien  to 
that  party : 
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4»  Upon  a  judgment,  to  the  extent  of  the  costs  in- 
cluded therein,  or  if  there  be  a  special  agreement,  to 
the  extent  of  the  compensation  specialy  1  agreed  on, 
from  the  time  of  giving  notice  to  the  party  against 
whom  the  judgment  is  recovered. 

This  lien  is,  however,  subordinate  to  tl:e  rights  ex- 
.sting  between  the  parties  to  the  action  or  proceed- 
ing. 

AKTICLE  VII. 

8U1IMART   POWER  OF  THB  COURT,   OVER  ATTORNEYS.  ' 

iBCTioif  621.    Proceedings  to  compel  attorney  to  deliver  over  money  or  papers. 
622.    Coorty  how  to  proceed,  if  attorney  claim  lien. 

§521.  When  an  attorney  refuses  to  deliver  over 
money  or  papers,  to  a  person  from  or  for  whom  he  has 
received  them  in  the  course  of  professional  employ- 
ment, whether  in  an  action  or  not,  he  inay  be  required 
by  an  order  of  the  court  in  which  an  action,  if  any, 
was  prosecuted,  or  if  no  action  were  prosecuted,  then 
by  an  order  of  the  supreme  court,  to  do  so  within  a 
specified  time,  or  show  cause  why  he  should  not  be 
punished  for  a  contempt. 

§  522.  If  however,  the  attorney  claim  a  lien  upon 
the  money  or  papers,  under  the  first  two  subdivisions  of 
section  520,  the  court  may, 

1.  Impose  as  a  condition  of  making  the  order,  that 
the  client  give  security,  in  a  form  and  amount  to  be 
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directed,  to  satisfy  the  lien,  when  determined  in  an 
action;  or» 

22.  Sammiirily  inquire  into  the  facts  on  which  the 
claim  of  a  Hen  is  founded,  and  determine  the  same : 
or 

S,  Bisect  the  trial  of  the  controrersy  by  a  jury,  or  re- 
ibr  it,  and  upon  the  verdict  or  report,  determine  the 
same  as  in  other  cases. 

ATICLE  Vm. 

mCBIOirATXOV  or  ATIOBUKTS  AITD  OOUVSEIibOBS^  AJW  ffSE  EFFECT 

THEREOF. 

Sectioh  523.    RetiguMi  ioa,  how  mmito,  mud  iU  cflWi. 
fi24.    May  be  i  e-«dmitted. 

^  533.  Axk  attorney  and  counMlldr  may,  at  any  time, 
fite  in  the  office  of  the  clerk  of  the  county  ht  which  he 
i«sides,  a  written  tesifipemtion ;  and  after  the  Sling 
there^,  he  is  not  entitled  to  the  rigfatu,  nor  is  he  snb- 
jeet  to  the  disaUlities  «r  prohihitions,  incident  to  that 
relation ;  except  that  he  is  dtill  subject  to  the  power  of 
the  court,  as  provided  in  the  last  three  sections,  in  re- 
spect to  matters  arising  while  he  was  an  attorney  and 
counsellor. 

^  524.  An  attorney  and  counsellor  wlio  shall  have 
resigned  as  provided  in  the  last  section,  may  at  any 
time  thereafter  be  rc-admitted  to  practice  as  such,  in 
the  same  mannw,  as  if  he  had  never  been  so  admitted. 


ARTICLE  IX. 

VftcTiow  02ft.    By  what  co«rt,  mod  for  what  eavsety  aa  atlovQaf  aBd^oiiiiMllor  nay 

"M  removed  Or  %tih|>en[d6d. 

626.  Bj  whom  proceedings  may  be  institvted. 

627.  ▲eeasation  to  be  in  writing  and  preeeated  to  eonri. 

628.  What  to  contain. 

629.  Order  for  aeciued  to  appear  and  answer. 

63U.    Accused  to  appear,  or  if  not,  cout  to  proeec^tt. 

JSU.    Ma^  obj^t  to  or  <deiO^  aeeasatioB. 

-632.    Manner  of  ottjecting  or  denying  aocasatioA, 

lilb.    nr  bMfMfloli  aotSMttiiMi,  jfrnu  Ulswclr  fdKhwttlK 

<634.    If  accused  plead  guilty  or  refuse  to  answer,  court  to  pronottnee 

jmittetat.   ^n'denlil,  MAuttoHy^lMMAtloA. 
436.    On  judgment  of  suspension  or  removal^  ease  m^  be  made  by  aeeuaod 

Case,  bow  settled. 
>636.    The  Judgment  roll. 

<37.   Jndgnmntofaofiuittalfiliid^    A^eiltoeovrtof  «pp«nls,.&om^klg^ 
ment  of  suspension  or  rembVal. 

438.  Powets  of  oourt  of  4tf|>eals  Jipon  th«  oppoaL 

439.  In  what  cases,  other  courts  may  SQspend»  and  their  duty  thereon. 

§  525.  An  attorney  and  counsellor  may  be  removed 
t>r  suspended  by  the  supreme  court,  iEil  a  general  term 
in  the  district  in  which  he  resides,  ot  keeps  his  office, 
for  either  of  the  following  bauses,  arising  after  his  ad* 
mission  to  practice : 

1 .  Up«m  h«ft  being  conTicted  of  m  fehmy,  or  of  a  mi»- 
ifanwawDr  inn^hring  moral  tar{A tnde ;  in  either  of  w^hich 
cases^  the  treeoid  of  hia  'COMviction  is  ooficlusiTe  eri- 

2.  Upon  its  heing  shown  to  the  tsatis&ction  of  the 
court,  that  he  has  knowingly  signed  a  frivolous  plead- 
ing, or  has  been  guilty  of  any  other  deceit,  or  wilful 
miscanduct  in  his  profession : 
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3.  For  a  wilfal  disobedience  oi  violation  of  the  older 
of  a  conrt,  requiring  him  to  do  or  forbear  an  act  con- 
nected with,  or  in  the  course  of  his  profession : 

4.  For  a  wilful  violation  of  any  of  the  provisions  of 
section  511. 

§  526.  The  proceedings  to  remove  or  suspend  an  at- 
torney and  counsellor,  as  provided  in  the  last  section^ 
must  be  taken  by  the  court,  of  its  own  motion,  for  mat- 
ters within  its  knowledge,  or  may  be  taken  upon  the 
information  of  another. 

§  627.  If  the  proceeding  be  upon  the  information  of 
another,  the  accusation  must  be  in  writing,  and  must 
be  presented  to  the  court. 

§  528.  The  accusation  must  state  the  matters  charged, 
and  must  be  verified  by  the  oath  of  the  person  making^ 
it,  or  of  some  other  person,  to  the  effect  that  the  charges 
therein  contained  are  true. 

§  529.  After  receiving  the  accusation,  the  court  must, 
if,  in  its  opinion,  the  case  require  it,  make  an  order  re* 
quiring  the  accused  to  appear  and  answer  the  accusa- 
tion, at  a  specified  time  in  the  same  or  a  subsequent 
term :  and  must  cause  a  copy  of  the  order  and  of  the 
accusation  to  be  served  upon  the  accused,  within  a 

prescribed  time,  before  the  day  appointed  in  the  order. 

§  530.  The  accused  must  appear  at  the  time  appoint- 
ed in  the  order,  and  answer  the  accusation,  unless,  for 
sufiSicient  cause,  the  court  assign  another  day  for  that 
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purpose.    If  he  do  not  appear,  the  court  may  proceed 
and  determine  the  accusation  in  his  absence. 

§  531.  The  accused  may  answer  the  accusation, 
either  by  objecting  to  its  sufficiency,  or  by  denying  its 
truth. 

§  532.  If  he  object  to  tht  sufficiency  of  the  accusa- 
tion, the  objection  must  be  in  writing,  but  need  not  be 
in  any  specific  form ;  it  being  sufficient,  if  it  present  in- 
telligibly the  grounds  of  the  objection.    If  he  deny  the 

truth  of  the  accusation,  the  denial  may  be  oral  and 
without  oath,  and  must  be  entered  upon  the  minutes. 

§  533.  If  an  objection  to  the  sufficiency  of  the  accu- 
sation be  nit  sustained,  the  accused  must  answer  it 
forthwith. 

§  534.  If  the  accused  plead  guilty,  or  refuse  to  an- 
swer the  accusation,  the  court  must  proceed  to  judg- 
ment of  removal  or  suspension.  If  he  deny  the  mat- 
ters charged,  the  court  must  immediately,  or  at  such 
time  as  it  may  appoint,  proceed  to  try  the  accusation. 

§  535.  In  case  of  a  judgment  of  suspension  or  remov- 
al, the  accused  may,  within  ten  days  after  it  is  pro- 
nounced, niake  a  case,  setting  forth  the  evidence  and 
other  proceedings  in  the  matter  upon  the  hearing  there- 
of;  which  must  be  settled  by  the  court  in  the  same 
manner  as  a  case  in  a  civil  action.  When  settled,  it 
must  be  filed  with  the  clerk  of  the  couii  by  which  the 
judgment  was  given. 
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§  0S6.  Th^  Allowing  papers  mii^t  hi  annexed  to* 
gether  and  filed  by  the  clerk,  within  ten  dafs  aft^r  Ihe 
filing  of  the  case,  or  within  such  further  time  as  the 
court  or  a  judge  thereof  may  prescribe ; 

1,  The  accusation: 

2,  The  objections  or  answer  thereto : 

3.  The  case  mentioned  in  the  last  section : 

4.  A  copy  of  the  entries  tipon  the  nfiinuteft  of  th% 
court,  relating  to  the  accusation,  and  Cb^  |>roM«ditigt 
thereon,  including  Hn^  wdet  6f  iutPpentfton  w  rbtn^mA^ 

§  537.  A  judgment  of  acquittal  is  final,  and  without 
appeaL  Bat  from,  a  judgrment  of  suspension  or  venioy* 
al,  the  nccnsed  may  appeal  to  the  court  df  uppeala,  la 
the  same  manner  as  from  a  judgment  of  the  sttpMiat 
court  in  a  criminal  action. 

^638.  The  powers  and  jurtsdicticxn  of  thecdurt  of 
appeals,  qpon  the  appeal,  and  its  prooeedings  and  jndf^ 
inent  thereon,  are  the  same  as  upon  an  appeal  from  a 
jadgmeot  of  the  supreme  conrt  in  a  ciimsnal  action, 
except  that  the  court  nray  reverse  or  modify  the  judg- 
ment, as  well  upon  the  facts  appearing  in  the  judgment 
roll,  as  upon  the  law. 

§  539.  Any  court,  except  a  ju^ice's  eoutt  in  k  eoiltt 
0f  conciliation,  may  suspend  an  attorney  and  oo^insel** 
lor  from  practicing  therein,  for  any  of  the  causes  men* 
tioned  in  section  925,  for  a  period  not  beyond  the  ad- 
journment of  the  next  general  term  of  the  supreme 
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roiirt  in  the  district  Tlie  order  of  ^as^naioa  must 
Btate  the  cause  thereof^  and  must  be  entered  upon  the 
minutes,  and  a  certified  oopj  thereof,  transmitled  by 
the  court  by  which  it  is  mftde,  to  the  i^ext  genera)  terai 
nf  the  supreme  coart  in  the  district,  which  may  proceed 
(hereon  >against  the  peTSOn  suspended,  in  the  mamiiflr 
{srcrrided  in  this  article. 

CHAPTER  IL 

PERSONS     SPECIALLY    AUTHORIZED    TO    EXECUTE    THE    DUTIES    OF    THfi 

OETESlltT  m  )»AR1tl3tI/All  CA«tt. 

SxcTioif  540.  Elisor^^  whtn  amd  how  appointed. 

541.  'fio^  to  execute  process  of  arrest. 

M3.  Wh«re  to  confine  sheriff  or  o^roner  on  arrest. 

543.  Where  to  confine  other  persons. 

'M4b  "CtoBdrallpaw^M  and  duties  of  elitors< 

§640.  Process  in  an  action  ot  ispecial  proceeding 
may  be  executed  hy  two  persons  residing  in  the  county, 
designated  by  the  court,  and  denominated  elisors,  in 
either  of  the  following  cftses: 

1.  "When  the  sheriflf  and  coroner  are  parties: 

2.  When  either  of  those  officers  is  a  party,  and  the 
process  is  again^it  one  of  thrm,  for  a  disobedience  of  an 
order  or  process  against  the  other. 

They  may  be  required  by  the  court  to  give  security, 
in  such  manner  as  it  may  direct. 

§641.  When  process  of  arrest  is  delivered  to  elisors, 
they  must  execute  it  in  the  same  manner  as  the  sheriff 
must  have  done,  if  it  might  have  been  executed  by  hi 
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§  542.  If  the  sheriff  or  coroner,  on  being  arrested  by 
a  person  specially  appointed  to  execute  the  office  of 
sheriff,  or  by  elisors,  on  an  order  of  arrest  in  a  civil 
action,  neglect  to  give  bail  or  make  a  deposite  of  money 
instead  thereof,  or  if  he  be  arrested  on  execution  against 
his  body,  or  on  attachment,  he  must  be  confined  in  a 
house  within  the  jail  liberties,  other  than  the  house  of 
the  sheriff  or  the  county  jail,  in  the  same  manner  as  the 
sheriflf  is  required  to  confine  a  prisoner  in  the  county 
jail.  The  houoe  in  which  he  is  thus  confined,  there- 
upon becomes,  for  that  purpose,  the  county  jail. 

§  543.  If  the  coroner  be  arrested  on  process  in  an 
action  in  which  the  sheriff  is  plaintiff,  or  if  another  per- 
son be  so  arrested  in  an  action  in  which  both  the  coro- 
ner and  sheriff  are  plaintiffs,  he  must  be  committed  to 
the  county  jail,  when  his  commitment  is  required  by 
this  code :  b  .t  the  persons  making  the  arrest  are  not 
liable  for  his  escape  from  the  jail,  after  he  is  committed 
thereto. 

§  544.  Elisors  appointed  to  execute  process  in  the 
cases  mentioned  in  section  540,  are  invested  with  the 
powers,  duties  and  responsibilities  of  the  sheriff,  in  the 
execution  of  the  process  and  in  every  matter  incidental 
thereto. 
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CHAPTER  III. 

RECEIYEBS. 

Section  545.    Definition  of  a  receiver. 
«  546.    In  what  eases  he  may  be  appointed. 

547.    His  oath  and  security. 

§  645.  A  receiver  is  a  person  appointed  by  a  court  or 
judicial  officer,  to  take  charge  of  property  during  the 
pendency  of  a  civil  action  or  a  special  proceeding  of  a 
civil  nature,  or  upon  a  judginent  or  order  therein,  and 
to  dispose  of  it  as  the  court  or  officer  may  direct. 

§  646.  A  receiver  may  be  appointed, 

1.  In  a  civil  action,  before  judgment,  provisionally, 
on  the  application  of  either  party,  when  his  right  to 
property,  the  subject  of  the  action,  and  which  is  in  the 
possession  of  an  adverse  party,  is  probable,  and  the 
property,  or  its  rents  and  profits,  are  in  danger  of  being 
lost  or  materially  injured  or  impaired : 

2.  In  a  civil  action,  after  judgment,  to  carry  the 
judgment  into  effect : 

3.  In  a  civil  action  after  judgment,  to  dispose  of  the 
property,  according  to  the  judgment,  or  to  preserve  it 
during  the  pendency  of  an  appeal,  or  when  an  execution 
has  been  returned  unsatisfied,  and  the  judgment  debtor 
refuses  to  apply  his  property  in  satisfaction  of  the  judg- 
ment: 


4.  In  the  cases  provided  in  this  code,  and  by  special 
statutes,  when  a  corporation  has  been  dissolved,  or  is 
insolvent  or  in  imminent  danger  of  insolvency,  or  has 
jfbrfeited  its  corporate  rights : 

5.  In  the  case^  provided  in  this  code,  when  a  debtor 
has  been  declared  insolvent. 

§  647.  A  receiver,  before  entering  upon  his  duties, 
must  be  sworn  faithfully  to  discharge  his  trust,  to  the 
best  of  his  ability,  and  must  also  file  with  the  clerk  of 
the  court,  an  undertaking  in  writing,  of  one  or  more 
sufficient  sureties,  in  a  specified  sum,  fixed  by  the  court 
or  officer,  to  the  eoSoct  that  he  wiU  ^thfoUy  di3cbarge 
the  duties  of  receiver,  and  will  obey  the  orders  of  the 
eourt  or  officer  in  respect  thereto.  The  sureties  must 
justify  in  the  same  manner  as  bail  upon  an  arrest. 


CHAPTER  IV. 
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SiMtioir  H^  Deftnition  ol  «  f«w4iA]i. 

549.  By  whom  and  how  appointed. 

660.  Not  to  receive  property  of  infant,  wUboat  seenrltjr. 

661.  Manner  of  appointment,  security,  powert  and  duties  of  ini'^i*^- 

» 

^  {S48,  A  giiardian  is  a  person  appointed  to  take  the 
charge  of  the  person  or  estate  of  an  uxfexit,  or  botlfe  or 
to  appear  for  him  in  the  prosecution,  or  defence  of  % 
ciYil  auction. 
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§  549.  A  guardian  may  be  appointed, 

1.  By  the  father,  whether  of  full  age  or  not,  of  a 
child  likely  to  be  bom,  or  of  a  living  child  under  the 
ag9  of  tweiity-<me  years  and  unmarried^  or  by  a  surro- 
gate's court,  to  take  the  custody  and  tuition  of  the  in- 
fant, to  maintain  actions  for  wrongfully  taking  or  de- 
taining him,  and  to  manage  his  personal  property,  and 
the  profits  of  his  real  property : 

2.  By  the  court  in  which  a  civil  action  by  or  against 
an  infant  is  brought,  or  by  a  judge  thereof,  and  in  the 
sapfeme  court  by  a  county  judge,  1o  appear  for  the  in- 
&nt  in  the  proseeutioR  op  defence  of  Ihe  aetmi,  as  pro^ 
vided  ki  this  code. 

§  550.  No  guardian  appointed  for  an  infant,  can  be 
permitted  to  receive  property  of  the  infant,  until  he  has 
given  sufficient  security,  approved  by  a  judge  of  the 
court,  or  in  the  supreme  court,  by  a  county  judge,  to 
account  for  and  apply  the  same,  under  the  direction  of 
the  court. 

§  551.  The  manner  of  the  appointment  of  a  guardian, 
his  powers  and  duties,  and  the  incidents  of  his  trusty 
are  prescribed  by  other  provisions  of  this  code. 
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CHAPTER  V. 

O0MMITT£E8  OF   LUNATICS   AND  HABITUAL  DRUNKARDS. 

8BCTI0N  5fi2.    Deflnition  of  a  eommittec. 

603.    Manner  of  appointment,  seenritf,  powers  and  dntiei  of  eommittee. 

§  552.  A  committee  is  a  person  appointed  by  a  court, 
to  take  the  care  and  custody  of  an  insane  person,  or  of 
one  who  is  incapable  of  conducting  his  own  affairs  in 
consequence  of  habitual  drunkenness,  and  of  his  pro- 
perty. 

§  553,  The  manner  of  the  appointment  of  a  com- 
mittee, his  security,  powers  and  duties,  and  the  inci- 
dents of  his  trust,  are  prescribed  by  other  provisions  of 
this  code. 
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PARTE 


OF  CIVIL  ACTION^ 

fnrijfi  I.   Of  ttaelr  ffonn. 

II.    WL  the  time  of  commeiicinff  them* 
in.    Of  the  parttea. 
IT.    Of  the  place  of  trial. 
▼.   Of  the  Hiaiiiier  of  commenctef  them. 
▼I.    Of  the  pleadings. 
▼II.    Of  the  provisional  remedies. 
Tin.    Of  the  trial  and  Jndgment. 

IX.    Of  the  exeentlon  of  the  Judgment. 

X.    Of  the  costs. 
XI.    Of  actions  In  particular  cases. 
XII.    Of  appeals. 
XIII.    Of  the  miscellaneous  proceedings  and  general 

provisions. 
XIT.    Provisions  respecting    suits    Iteretofore  com- 
menced* 

TITLE  J. 

OF  THE   FORM  OF   CIVIL  ACTIONS. 

SxcTioir  564.    Distinction  between  aetiont  at  law  and  mitt  in  eqttitjr»  and  forms  Of 

such  actions  and  suits,  abolished. 
066.    Parties  to  an  action,  how  designated. 
566.    Feigned  issues,  abolished  and  order  for  trial  substituted. 

§  654.  The  distinction  between  actions  at  law  and 
suits  in  equity,  and  the  forms  of  all  such  actions  and 
suits,  heretofore  existing,  are  abolished ;  and,  there  shall 
be  in  this  state,  hereafter,  but  one  form  of  action,  for 

[civil  code.]  15 
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the  enforcement  or  protection  of  private  rights  and  the 
redress  or  prevention  of  private  wrongs,  which  shall  be 
denominated  a  civil  action. 

See  Amended  Code^  §  69.  The  references  do  not  always 
indicate  that  the  provision  referred  to  and  that  reported  are 
precisely  the  same,  though  we  have  intended  to  note  the  sub- 
stantial differences. 

§  555.  In  such   action;    the«  party  complaining    is 

■ 

known  as  the  plaintiff,  and  the  adverse  party  as  the 
defendant. 

Amended  Code^  §  70. 

§  556.  There  can  be  no  feigned  action  or  issue,  but  a 
question  of  fact,  not  put  in  issue  by  the  pleadings,  may 
be  tried  by  a  jury,  upon  an  order  for  the  trial,  stating, 
distinctly  and  plainly,  the  question  of  fact  to  be  tried, 
and  such  order  is  the  only  authority  necessary  for  a 
trial. 

Amended  Code^  §  72. 

TITLE  II. 

OF  THE  TIME   OF   COMMENCING   CIVIL  ACTIONS. 
Chapter  I.    Actions  in  general. 

II.    Actions  for  the  reeorery  of  real  property. 
III.    Actions^  other  than  for  the  recovery  of  real  property, 
ly.    Oeneral  proTlsions. 

CHAPTER  I. 

THE  TIME  OF  OOMMENaNO  ACTIONS   IN   GENERAL. 

§  557.  Civil  actions  can  only  be  commenced  within 
the  periods  prescribed  in  this  title,  after  the  cause  of 
action  shall  have  accrued,  except  where  in  special  ca- 
ses, a  different  limitation  is  prescribed  by  statute. 

Amended  Code^  §  74. 
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CHAPTER  II. 

THE    TIME    09     COMMENCING    ACTIONS    FOR    THE  RECOVERY   OF  REAL 

PROPERTY. 

Section  658.    When  the  people  will  not  tue. 

dd9.    When  action  cannot  be  brought  by  grantee  from  the  state. 

560.  When  actions  by  the  people  or  their  grantees  to  be  brought  within 

twenty  years. 

561.  Seisin  within  twenty  years,  when  necessary   in  action  for  real 

property. 

562.  Seisin  within  twenty  years,  when  necessary  in  action  or  defence 

founded  on  title  to  or  rents  of  real  property. 

563.  Action  must  be  commenced  within  one  year  after  entry,  or  within 

twenty  years  after  right  of  entry. 

661.  Possession  when  resumed.  Occupation  deemed  under  legal  title,  un- 
less adverse. 

665.  Occupation  under  written  instrument  or  judgment,  when  deemed 
adverse. 

566.  What  constitutes  adverse  possession,  under  written  instrument  or 

judgment. 

567.  Premises  actually  occupied,  under  claim  of  title,  deemed  to  be  held 

adversely. 

568.  What  constitutes  adverse  possession  under  claim  of  title  not  written. 
66if.    Relation  of  landlord  and  tenant,  as  affecting  adverse  possession. 

570.  Right  of  possession  not  affected  by  descent  cast. 

571.  Certain  disabilities  excluded  i^om  time  to  commence  actions. 

§  56  8,  The  people  of  this  state  will  not  sue  any  per- 
son for  or  in  respect  to  any  real  property,  or  the  issues 
or  profits  thereof,  by  reason  of  the  right  or  title  of  the 
people  to  the  same,  unless, 

1.  Such  right  or  title  shall  have  accrued  within  forty 
years  before  any  action,  or  other  proceeding,  for  the 
same  is  commenced ;  or  unless, 

2.  The  people,  or  those  from  whom  they  claim,  shall 
have  received  the  rents  and  profits  of  such  real  proper- 
ty, or  of  some  part  thereof,  within  the  space  of  forty 
years. 

Amended  Codty  §  76. 
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§  559.  No  action  can  be  brought  for,  or  in  respect  to, 
real  property,  by  any  person  claiming  under  letters  patv 
ent,  or  grants  from  the  people  of  this  state,  unless  the 
same  might  have  been  commenced  by  the  people,  as 
herein  specified,  in  case  such  patent  had  not  been  issued 
or  grant  made. 

Amended  Code^  §  76. 

§  660.  When  letters  patent,  or  grants  of  real  proper- 
ty, issued  or  made  by  the  people  of  this  state,  are  de- 
clared void  by  the  determination  of  a  competent  court, 

rendered  upon  an  allegation  of  a  fraudulent  suggestion, 
concealment,  forfeiture,  or  mistake,  or  ignorance  of  a 

material  fact,  or  wrongful  detaining,  or  defective  title, 
in  such  case,  an  action  for  the  recovery  of  the  property 
so  conveyed,  may  be  brought  either  by  the  people  of 
this  state,  or  by  any  subsequent  patentee  or  grantee  of 
the  same  property,  his  heirs  or  assigns,  within  twenty 
years  after  such  determination ;  but  not  after  that  pe- 
riod. 

Amended  Code,  ^  77. 

§  561.  No  action  for  the  recovery  of  real  property,  or 
for  the  recovery  of  the  possession  thereof,  can  be  main- 
tained, unless  it  appear  that  the  plaintiff,  his  ancestor, 

predecessor,  or  grantor,  was  seised  or  possessed  of  the 
property  in  question,  within  twenty  years  before  the 
commencement  of  the  action. 

Amended  Code,  §78. 
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§  562.  No  cause  of  action  or  defence  to  an  action  ari- 
sing out  of  the  title  to  real  property,  or  to  rents  or  ser- 
vices out  of  the  same,  can  be  effectual,  unless  it  appear 
that  the  person  prosecuting  the  action,  or  making  the 
defence,  or  under  whose  title  the  action  is  prosecuted 
or  the  defence  is  made,  or  the  ancestor,  predecessor  or 
grantor  of  such  person,  was  seised  or  possessed  of  the 
property  in  question,  within  twenty  years  before  the 
commission  of  the  act  in  respect  to  which  such  action 
is  prosecuted  or  defence  made. 

Amended  Code^  §  79. 

§  563.  No  entry  upon  real  estate  is  deemed  sufficient 
or  valid  as  a  claim,  unless  an  action  be  commenced 
thereupon  within  one  year  after  the  making  of  the  en- 
try, and  within  twenty  years  from  the  time  when  the 
right  to  make  it  descended  or  accrued. 

Amended  Code^  §  80. 

§  564.  In  every  action  for  the  recovery  of  real  pro- 
perty, or  the  possession  thereof,  the  person  establishing 
a  legal  title  to  the  property  is  presumed  to  have  been 
possessed  thereof  within  the  time  required  by  law ;  and 
the  occupation  of  the  property  by  any  other  person,  is 
deemed  to  have  been  under  and  in  subordination  to  the 
legal  title,  unless  it  appear  that  the  property  has  been 
held  and  possessed  adversely  to  such  legal  title,  for 
twenty  years  before  the  cemmencement  of  the  action. 

Amended  Cade,  §  81. 
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§  565.  When  it  appears  that  the  occupant,  or  those 
under  whom  he  claims,  entered  into  the  possession  of 
land  under  claim  of  title,  exclusive  of  other  right,  mak- 
ing such  claim  upon  a  written  instrument,  as  being 
a  conveyance  of  the  land  in  question,  or  upon  the 
judgment  of  a  competent  court;  and  that  there  has 
been  a  continued  occupation  and  possession  of  the  land 
included  in  such  instrument,  or  judgment,  or  of 
5iome  part  of  the  land,  under  such  claim,  for  twenty 
years,  the  land  so  included  is  deemed  to  have  been  held 
adversely,  except  that  when  it  consists  of  a  tract  divided 
into  lots,  the  possession  of  one  lot  is  not  deemed  a  pos- 
session of  any  other  lot  of  the  same  tract. 

.^mended  Codcj  §  82. 

§  566.  For  the  purpose  of  constituting  an  adverse, 
possession,  by  any  person  claiming  a  title  founded  upon 
a  written  instrument  or  a  judgment,  land  is  deemed  to 
have  been  possessed  and  occupied  in  the  following 
cases: 

1.  Where  it  has  been  usually  cultivated  or  improved: 

2.  Where  it  has  been  protected  by  a  substantial  in- 
closure :  :  .^  : 

3.  Where,  although  not  inclosed,  it  has  been  used 
for  the  supply  of  fuel  or  of  fencing  timber,  for  the  pur- 
poses of  husbandry,  or  the  ordinary  use  of  the  occu- 
pant: 

4.  Where  a  known  farm  or  a  single  lot  has  been 
partly  improved,  the  portion  of  such  farm  or  lot  that 
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may  have  been  left  not  cleared,  or  not  inclosed  accord- 
ing to  the  ciistom  of  the  adjoining  country,  is  deemed 
to  have  been  occupied  for  the  same  length  of  time  as 
the  part  improved. 

Amended  Code^  ^  83. 

§  567.  Where  it  appears  that  there  has  been  an  actu- 
al continued  occupation  of  land,  under  a  claim  of  title, 
exclusive  of  any  other  right,  but  not  founded  upon  a 
written  instrument,  or  judgment,  the  land  so  actually 
occupied  and  no  other,  is  deemed  to  have  been  held 
adversely. 

Amended  Code^^  §  84. 

§  568.  For  the  purpose  of  constituting  an  adrerse 
possession,  by  a  person  claiming  title  not  founded  upon 
a  written  instrument,  or  a  judgment,  land  is  deemed 
to  have  been  possessed  and  occupied  in  the  following 
cases  only,  viz :  ^ 

1.  Where  it  has  been  protected  by  a  permanent  en- 
closure : 

2.  Where  it  has  been  usually  cultirated  or  improved. 

Amended  Code^  §  85. 

§  569.  AVlien  the  relation  of  landlord  and  tenant 
has  existed  between  any  persons,  the  possession  of 
the  tenant  is  deemed  the  possession  of  the  landlord, 
until  the  expiration  of  twenty  years  &om  the  ♦eitnina-' 
tion  of  the  tenancy ;  or  whdfe  there  has  been  no  writ- 
ten lease,  until  the  expiration  of  twenty  years  from  the 
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time  of  the  last  payment  of  rent ;  notwithstanding  that 
such  tenant  may  have  acquired  another  title,  or  may 
have  claimed  to  hold  adversely  to  his  landlord.  But 
such  presumption  can  not  be  made  after  the  periods 
herein  limited.* 

•Amended  Code^  §  86. 

570.  The  right  of  a  person  to  the  possession  of  real 
property,  is  not  impaired  or  aflfected  by  a  descent 
cast,  in  consequence  of  the  death  of  a  person  in  pos- 

session  of  such  property. 

Amended  Codcj  ^87. 

§  571.  If  a  person  entitled  to  commence  an  action  for 
the  recovery  of  real  property,  or  to  make  an  entry  or  de- 
fence founded  on  the  title  to  real  property,  or  to  rents 
or  services  out  of  the  same,  be  at  the  time  such  title  first 
descends  or  accrues,  either, 

1.  Within  the  age  of  twenty-one  years,  or 

2.  Insane,  or 

3.  Imprisoned  on  a  criminal  charge ;  or  in  execution 
upon  conviction  of  a  criminal  offence,  for  a  term  less 
than  for  life,  or 

4.  A  married  woman ; 

The  time,  during  which  such  disability  continues,  is 
not  deemed  any  portion  of  the  time  in  this  chapter  lim- 
ited for  the  commencement  of  such  action,  or  the  ma- 
king of  such  entry  or  defence ;  except  that  the  disabili- 
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ities  cannot  extend  the  period  of  limitation,  so  as  to  al- 
low such  action  to  be  commenced,  or  entry  or  defence 

made,  more  than  thirty  years  after  the  right  accrued. 

Amended  Code^  §  88. 

The  qualification  at  the  end  of  this  section  is  new.  There 
seems  no  reason  at  the  present  day,  for  extending  the  limita- 
tion further  than  is  here  proposed.  Actions  can  be  brought 
by  persons  under  disability,  and  the  rights  of  persons  in  pos- 
session require  that  they  should  be  brought  or  abandoned.  It 
will  be  remembered,  that  the  operation  of  this  provision  is 
prospective,  and  affects  no  rights  already  accrued. 

CHAPTER  m. 

TH£  TIME  OF  COMMENCING  ACTIONS  OTHER  THAN  FOR  THE  RECOVERY  OF 

REAL  PROPERTY. 

Section  672.  Periods  of  limitation  prticribed. 

ff73.  Within  twenty  yeari. 

574.  Within  lix  yean. 

575.  Within  three  years. 

576.  Within  two  years. 

577.  Within  one  year. 

578.  When  eause  of  action  aecmed,  in  an  action  upon  a  current  account. 

579.  Actions  fbr  penalties,  he.,  by  any  person  who  will  sue,  when  to  be 

broug^ht. 
560*   Actions  for  relief,  not  before  provided  for. 
661.    Actions  by  the  people,  suliJect  to  the  same  limitation. 

§  572.  The  periods  prescribed  in  section  657,  for  the 
commencement  of  actions  other  than  for  the  recovery 
of  real  property,  are  as  follows: 

Amended  (hde^  §  89. 
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§573.  Within  twenty  years: 

1.  An  action  upon  a  judgment  or  decree  of  a  court 
of  the  United  States,  or  of  any  state  or  territory  within 

the  United  States: 

2.  An  action  upon  a  sealed  instrument : 

.^mended  Code,  §  90. 

§  674.  Within  six  years : 

1.  An  action  upon  a  contract,  or  other  obligation, 
express  or  implied ;  excepting  those  mentioned  in  the 
last  section : 

2.  An  action  upon  a  liability  created  by  statute,  other 
than  a  penalty  or  forfeiture : 

3.  An  action  for  trespass  upon  real  property: 

4.  An  action  for  taking,  detaining  or  injuring  per- 
sonal property,  including  actions  for  the  specific  re- 
covery thereof: 

5.  An  action  for  criminal  conversation,  or  for  any 
other  injury  to  the  person  or  rights  of  another,  not  aris- 
ing on  obligation,  and  not  hereinafter  enumerated : 

6.  An  action  for  relief,  on  the  ground  of  fraud ;  the 
cause  of  action  in  such  case  not  to  be  deemed  to  have 
accrued,  until  the  discovery  by  the  aggrieved  party,  of 
the  facts  constituting  the  fraud. 

Amended  Code,  ^91. 

§  575.  Within  three  years : 
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1.  An  action  against  a  sheriff,  coroner  or  constable 
upon  a  liability  incurred  by  the  doing  of  an  act  in  his 
official  capacity,  and  in  virtue  of  his  office,  or  by  the 
omission  of  an  official  duty ;  inchiding  the  failure  to 
pay  money  collected  upon  an  execution ;  but  this  sec- 
tion does  not  apply  to  an  action  for  an  escape : 

2.  An  action  upon  a  statute,  for  a  penalty  or  forfei- 
ture, where  the  action  is  given  to  the  party  aggrieved, 
or  to  such  party  and  the  people  of  this  state,  except 
where  the  statute  imposing  it  prescribes  a  different 
limitation. 

Amended  Code^  §  92. 

§  576.  Within  two  years: 

1.  An  action  for  libel,  slander,  assault,  battery,  or 
false  imprisonment : 

2.  An  action  upon  a  statute,  for  a  forfeiture  or  penalty 
to  the  people  of  this  state. 

Amended  Code^  §  93. 

§  577.  Within  one  year : 

1.  An  action  against  a  sheriff  or  other  officer,  for  the 
escape  of  a  prisoner  arrested  or  imprisoned  on  civil 
process. 

Amended  Code^  §  94. 

§  978.  In  an  action  brought  to  recover  a  balance  due 
upon  a  mutual,  open  and  current  account,  where  there 
have  been  reciprocal  demands  between  the  parties,  the 
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caiise  of  action  is  deemed  to  have  accrued,  from  the 
time  of  the  last  item  proved  in  the  account,  claimed,  or 
proved  to  be  chargeable,  on  the  adverse  side. 

Amended  Code^  §  95,  modified  as  it  seems  to  us  it  ought 
to  be. 

§  579.  An  action  upon  a  statute,  for  a  penalty  or  for- 
feiture, given  in  whole  or  in  part  to  the  person  who 
prosecutes  for  the  same,  mast  be  commenced  within 
one  year  after  the  commission  of  the  offence ;  and  if 
the  action  be  not  commenced  within  the  year  by  a  pri- 
vate party,  it  may  be  commenced  within  two  years 
thereafter,  in  behalf  of  the  people  of  this  state,  by  the 
attorney-general  or  the  district  attorney  of  the  county 
where  the  offence  was  committed. 

Amended  Code^  ^  96. 

§  580.  An  action  for  relief,  not  hereinbefore  provided 
for,  must  be  commenced  within  ten  years  after  the 
cause  of  action  shall  have  accrued. 

Amended  Code^  ^  97. 

§  581.  The  limitations  prescribed  in  this  chapter  ap- 
ply to  actions  brought  in  the  name  of  the  people  of  this 
state,  or  for  their  benefit,  in  the  same  manner  as  to  ac- 
tions by  private  parties. 

Amended  Code^  §  98. 
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CHAPTER  IV. 

6£N£EAL   PROVISIONS  AS  TO  THE  TIME  OF  OOMMEKHNG  ACTIONS. 

SscTiON   &82.  When  action  deemed  to  hare  been  commenced. 

563.  Issuing^  Bummons  in  certain  cases  to  be  deemed  a  commencement. 

564.  Exception^  where  defendant  is  out  of  the  state. 

565.  Exception,  as  to  persons  under  disabilities. 

586.    Provision  where  person  entitled^  dies  before  the  limitation  em- 
pires. 
587.    In  suits  by  aliens,  time  of  war  to  be  deducted. 

588.    Provision,  where  judgment  has  been  reversed. 

569.    Time  of  stay  of  action  by  injunction  [or  statutory  prohibition  to  be 
deducted. 

590.  Disability  must  exist  when  right  of  action  accrued. 

591.  Where  two  or  more  disabilties,  limitation  does  not  attach,  till  all 

removed. 

592.  This  title  not  applicable  to  bills,  &c.,  of  corporations,  or  to  bank 

notes. 

593.  If  or  to  actions  against  directors  or  stockholders  of  monied  corpor- 

ations or  banking  associations.    Limitations  in  such  cases  pre- 
scribed. 

594.  Acknowledgment,  or  new  promise  must  be  in  writing. 

595.  Existing  causes  of  action  not  affected. 

§  582.  An  action  is  commenced  as  to  each  defendant 
vfhen  the  summons  is  served  on  him,  or  on  a  co-defend- 
ant, who  is  a  joint  contractor,  or  otherwise  united  in 
interest,  with  him. 

Amended  Code^  §  99.  This  section  and  the  next  are  changed 
in  phraseology,  so  as  to  avoid  the  incongruity  of  the  former 
provision,  which  allowed  two  modes  of  commencing  an  ac- 
tion inconsistent  with  each  other. 

§  583.  An  attempt  to  commence  an  action,  is  deemed 
equivalent  to  the  commencement  thereof,  within  the 
meaning  of  this  title,  when  the  summons  is  delivered, 
with  the  intent  that  it  shall  be  actually  served,  to  the 
sheriff  or  other  officer  of  the  county,  in  which  the  de- 
fendants, or  one  of  them,  usually  or  last  resided ;  or  if 
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a  corporation  be  defendant,  to  the  sheriff,  or  other  of- 
ficer, of  the  county,  in  which  such  corporation  was  es- 
tablished by  law,  or  where  its  general  business  was 
transacted,  or  where  it  kept  an  office  for  the  transaction 
of  business.  But  such  an  attempt  must  be  followed  by 
the  first  publication  of  the  summons,  or  the  service 
thereof  within  sixty  days. 

§  584.  If,  when  the  cause  of  action  accrue  against  a 
person,  he  be  out  of  the  state,  the  action  may  be  com- 
menced within  the  term  herein  limited,  after  his  return 
to  the  state ;  and  if,  after  the  cause  of  action  accrues, 
he  depart  from  the  state,  the  time  of  his  absence  is 
not  part  of  the  time  limited  for  the  commencement  of 
the  action. 

Amended  Code^  §  100. 

§  585.  If  a  person,  entitled  to  bring  an  action  men« 
tioned  in  the  last  chapter,  except  for  a  penalty  or  for- 
feiture, or  against  a  sheiiff  or  other  officer  for  an  es- 
cape, be  at  the  time  the  cause  of  action  accrued,  either : 

1.  Within  the  age  of  twenty-one  years ;  or 

2.  Insane;  or 

8.  Imprisoned  on  a  criminal  charge,  or  in  execution 
under  the  sentence  of  a  criminal  court,  for  a  term  less 
than  his  natural  life ;  or 

4.  A  married  woman ; 

The  time  of  such  disability  is  not  a  part  of  the  time 
limited  for  the  commencement  of  the  action,  except 
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that  the  period,  within  which  the  action  must  be  brought, 
cannot  be  extended  more  than  five  years,  by  any  such 
disability,  except  infancy,  nor  can  it  be  so  extended  in 
any  case  longer  than  one  year  after  the  disability  ceases. 

Amended  Code^  ^101.     Modified,  so  as  to  limit  the  time, 
accordbg  to  the  views  expressed  in  the  note  to  section  571. 

§  586.  If  a  person,  entitled  to  bring  an  action,  die  be- 
£)re  the  expiration  of  the  time  limited  for  the  com- 
mencement thereof,  and  the  cause  of  action  surviye,  an 
action  may  be  commenced  by  his  representatives,  aflter 
the  expiration  of  that  time,  and  within  one  year  from 
his  death.  If  a  person,  against  whom  an  action  may 
be  brought,  die  before  the  expiration  of  the  time  limit- 
ed for  the  commencement  thereof,  and  the  cause  of 
action  survive,  an  action  may  be  commenced  against 
his  representatives  after  the  expiration  of  that  time, 
and  within  one  year  after  the  issuing  of  letters  testa- 
mentary, or  of  administration. 

Amended  Code^  §  102. 

§  587.  When  a  person  is  an  alien  subject,  or  citizen 
of  a  country  at  war  with  the  United  States,  the  time  of 
the  continuance  of  the  war  is  not  part  of  the  period 
limited  for  the  commencement  of  the  action* 

Amended  Code^  §  103. 

§  588.  If  an  action  be  commenced  within  the  time 
prescribed  therefor,  and  a  judgment  therein  for  the  plain- 
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tiff  be  reversed »  on  appeal,  the  plaintiff,  or  if  he  die 
and  the  cause  of  action  survive,  his  representatives 
may  commence  a  new  action,  within  one  year  after  the 
reversal. 

Amended  Code^  §  104. 

§  589.  When  the  commencement  of  an  action  is 
stayed  by  injunction,  or  statutory  prohibition,  the  time 
of  the  continuance  of  the  injunction,  or  prohibition,  is 
not  part  of  the  time  limited  for  the  commencement  of 
the  action. 

Amended  Code,  §  105. 

§  590.  No  person  can  avail  himself  of  a  disability, 
unless  it  existed  when  his  right  of  action  accraed. 

Amended  Code,  §  106. 

§  591.  When  two  or  more  disabilities  co-exist,  at  the 
time  the  right  of  action  accrues,  the  limitation  does 
not  attach,  until  they  are  all  removed. 

Amended  Code,  §  107. 

§  592.  This  title  does  not  affect  actions  to  enforce  the 
payment  of  bills,  notes,  or  other  evidences  of  debt,  is- 
sued by  monied  corporations,  or  issued  or  put  in  circu- 
lation as  money. 

Amended  Code,  §  108. 

§  593.  Actions  against  directors  or  stockholders  of  a 
monied  corporation,  or  to  recover  a  penalty  or  forfeiture 
imposed,  or  to  enforce  a  liability  created  by  law,  must 
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be  brought  within  six  years  after  the  discovery,  by  the 
aggrieved  party,  of  the  facts  upon  which  the  penalty 
or  forfeiture  attached,  or  the  liability  was  created. 

Jlmended  Code^  §  109. 

§  594.  No  acknowledgment  or  promise  is  sufficient 
evidence  of  a  new  or  continuing  contract,  by  which  to 
take  the  case  out  of  the  operation  of  this  title,  unless 
the  same  is  contained  in  some  writing  signed  by  the 
party  to  be  charged  thereby ;  but  this  section  does  not 
alter  the  effect  of  any  payment  of  principal  or  interest. 

.^mended  Code^  ^  110. 

§  595.  This  title  does  not  extend  to  actions  already 
commenced,  nor  does  any  part  of  it,  except  section  683, 
extend  to  cases  where  the  right  of  action  has  already 
accrued :  but  the  statutes  now  in  force  are  applicable  to 
such  cases,  according  to  the  subject  of  the  action,  and 
without  regard  to  the  form. 

Amended  Code,  §  73. 
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TITLE  UL 

OF  THE  PARTIES  TO  CIVIL  ACTIONS. 

Section  596.  Who  may  be  putiot. 

597.  Action  to  be  in  the  name  of  the  real  party  in  interest. 

596.  Assls^nment  of  a  thing  in  action  not  to  prejadiee  a  defence. 

5W.  Szeeutor  or  tnutee  may  sue  without  the  penoni  benefleially  inte- 
rested. 

000.  When  married  woman  is  party,  her  husband  to  be  Joined,  except. 

001.  Wife  may  defend  if  husband  refuses. 

002.  Infant  to  appear  by  guardian. 

003.  Guardian,  how  appointed. 

004.  Unmarried  female  may  sue  for  her  own  seduction. 
009,  Father  may  sue  for  seduction  of  daughter. 

006.  Father  may  sue  for  death  of  child. 

0U7.  Wife  may  sue  or  defend  if  deserted. 

008.  Who  may  be  joined  as  plaintiffb. 

009.  Who  may  be  made  defendants. 

610.    Parties  united  in  interest,  when  to  be  Joined.    When  one  or  more 

may  sue  or  defend  for  the  whole. 
Oil.    Plaintiff  may  ntt  in  one  action  the  different  parties  to  eommereial 

paper. 
612.    Action  whci^  not  to  abate  by  deathi  marriage^  or  other  disability 

Proceedings  in  such  case. 
0|3*  Court  when  to  decide  eontroyersyy  or  to  order  other  pariiM  to  be 

brought  in. 
OM.    Another  person  may  be  substituted  for  dcfandimt. 
015.    Associates  may  be  sued  by  name  of  association, 

§  596.  The  people  of  thia  state,  in  their  political  ox 
corporate  capacity,  the  United  States  of  America,  every 
sifiter^state  of  the  United  States,  every  organized  terri* 
tory  of  the  United  States,  every  foreign  state  or  sove- 
reign prince  in  amity  with  the  United  States,  all  other 
corporations,  foreign  or  domestic,  and  all  natural  per- 
sons, not  alien  enemies,  or  adjudged  civilly  dead,  may  be 
parties,  plaintiffs,  in  the  courts  of  this  state  ;  every  state, 
sovereign,  and  body  politic  mention  in  this  section,  and 
every  other  corporation  and  natural  person  may  be  a 
party,  defendant. 

New,  for  the  purpose  of  definiog  who  may  be  parties  to 
actions  in  our  courts. 
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§  597.  Every  action  must  be  prosecuted  in  the  name 
of  the  real  party  in  interest,  except  as  otherwise  pro- 
vided in  section  599. 

Amended  Code^  §  111. 

§  598.  In  the  case  of  an  assignment  of  a  thing  in 
action,  the  action  by  the  assignee  is  without  prejudice 
to  any  set-off  or  other  defence  existing  at  the  time  of,  or 
before  notice  of,  the  assignment ;  but  this  section  does 
not  apply  to  a  negotiable  promissory  note  or  bill  of  ex* 
change,  transferred  in  good  faith,  and  upon  good  con- 
sideration, before  due. 

Amended  Code,  §112. 

§  599.  An  executor  or  administrator,  a  trastee  of  an 
express  trust,  or  a  person  expressly  authorised  by  statute, 
may  sue  without  joining  with  him  the  persons  for 

whose  benefit  the  action  is  prosecuted.    A  person 
whom,  or  in  whose  name,  a  contract  is  made,  for 
benefit  of  another,  is  a  trustee  of  an  express  trust  willi- 
in  the  meaning  of  thJ3  section. 

Amended  Code,  §  113.    The  last  sentence  is  added  to  re* 
move  a  doubt  which  has  been  expressed. 

§  900.  When  a  ngarried  woman  is  a  party,  her  )iii8- 
bipd  must  be  jpiuM  with  her,  except  that, 

1.  When  the  action  concerns  her  separate  property, 
she  may  sue  alone : 
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2.  When  the  action  is  between  herself  and  her  hus- 
band, she  may  sue  or  be  sued  alone. 

Amended  CodCj  §  114. 

§  601.  If  a  husband  and  wife  be  sued  together,  the 
wife  may  defend  for  her  own  right,  and  if  the  husband 
neglect  to  defend,  she  may  defend  for  his  right  also. 

See  2  R.  S,^  340^  sections  4  &  5.  There  is  no  reason  why 
the  provision  should  not  be  extended  to  all  actions  as  well  as 
those  concerning  real  property. 

§  602.  When  an  infant  is  a  party,  he  must  appear  by 
guardian,  who  may  be  appointed  by  the  court  in  which 
the  action  is  prosecuted,  or  by  a  judge  thereof 

Amended  Code^  §  115. 

§  603.  The  guardian  must  be  appointed  as  follows  : 

1.  When  the  infant  is  plaintiff,  upon  the  application 
of  the  infant,  if  he  be  of  the  age  of  fourteen  years,  or  if 
under  that  age,  upon  the  application  of  some  other  party 
to  the  action,  or  of  a  relative  or  friend  of  the  in&nt : 

« 

2.  When  the  in&nt  is  defendant,  upon  the  application 
of  the  infant,  if  he  be  of  the  age  of  fourteen  years,  and 
apply  within  twenty  days  after  the  service  of  the  sum- 
mons. If  he  be  under  the  age  of  fourteen,  or  neglect 
so  to  apply,  then  upon  the  application  of  any  other 
party  to  the  action,  or  of  a  relative  or  friend  of  the 


^ffunded  Code^  §  116. 
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§  604.  An  unmarried  female  may  prosecute,  as  plain- 
tiff, an  action  for  her  own  seduction,  and  may  recover 
therein  such  damages  as  shall  be  assessed  in  her  fa- 
vor. 

The  purpose  of  this  section  and  the  next  is  to  wipe  away 
from  oar  law  a  reproach,  to  which  it  has  long  been  subject, 
that  of  giving  no  adequate  remedy  for  one  of  the  greatest 
offences  against  society,  which  a  man  can  commit,  that  of  se- 
duction. At  present  the  law  gives  only  an  action  to  the 
parent,  or  to  one  who  stands  in  his  relation,  founded  upon 
the  notion,  that  he  has  suffered  a  pecuniary  injury  by  the 
loss  of  service  of  the  person  seduced.  Now  the  seduction  of 
a  woman,  by  which  is  meant  inducing  her,  by  persuasion, 
threats,  or  fraud,  to  consent  to  the  sacrifice  of  her  virtue,  is  an 
injury  to  herself  and  to  her  relations,  of  the  gravest  charac- 
ter. For  this  injury  the  law  should  provide  a  remedy,  not 
by  means  of  a  fiction,  but  open  and  direct,  in  favor  of  the 
person  injured. 

The  objection,  that  will  be  made  to  an  action  by  the  woman, 
is  that  she  has  consented  to  the  act.  That  however  does  not 
seem  to  us  an  answer,  for  two  reasons.  First,  there  are  many 
other  cases,  where  the  law  does  now  give  an  action  for  an 
injury  to  a  party  consenting ;  or  for  example,  in  the  case  of 
property  obtained  by  false  representation  or  other  fraud, 
money  lost  upon  stocks,  at  play,  or  borrowed  upon  usury. 
Secondly,  the  woman  and  her  seducer  do  not  stand  upon 
equal  grounds  j;  she  is  the  weaker  party,  and  the  victim  of 
his  arts. 

With  this  short  statement  of  our  own  views,  and  the  follow- 
ing passage  from  Paley,  we  submit  these  sections  to  the 
judgment  of  the  legislature. 

^^  The  seducer  practices  the  same  stratagems  to  draw  a 
woman's  person  into  his  power,  that  a  swindler  does  to  get 
possesion  of  your  goods  or  money ;  yet  the  law  of  honor, 
which  abhors  deceit,  applauds  the  address  of  a  successful  in- 
trigue ;  so  much  is  this  capricious  rule  guided  by  names,  and 
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with  such  facility  does  it  accommodate  itself  to  the  pleasures 
and  conyeniency  of  higher  life. 

Seduction  is  seldom  accomplished  without  fraud  ;  and  the 
fraud  is  by  so  much  more  criminal  than  other  frauds,  as  the 
injury  effected  by  it  is  greater,  continues  longer,  and  less  ad- 
mits reparation. 

This  injury  is  threefold ;  to  the  woman  ;  to  her  family  ; 
and  to  the  public. 

1.  The  injury  to  the  woman  is  made  up  of  the  pain  she 
suffers  from  shame,  or  the  loss  she  sustains  in  her  roputati<»i 
and  prospects  of  marriage,  and  of  the  depravation  of  her 
moral  principle. 

1.  This  pain  must  be  extreme,  if  we  may  judge  of  it  from 
those  barbarous  endeayors  to  conceal  their  disgrace,  to  which 
women,  under  such  circumstances,  sometimes  haye  recourse  ; 
comparing  also  their  barbarity  with  their  passionate  fondness 
for  their  offspring  in  other  cases.  Nothing  but  an  agony  of 
mind  the  most  insupportable  can  induce  a  woman  to  forget  her 
nature,  and* the  pity  which  even  a  stranger  would  show  to  a 
helpless  and  imploring  infant.  It  is  true,  that  all  are  not 
urged  to  this  extremity ;  but  if  any  are,  it  affords  an  indica- 
tion of  how  much  all  suffer  from  the  same  cause.  What  shall 
we  say  to  the  authors  of  such  mischief? 

2.  The  loss  which  a  woman  sustains  by  the  ruin  of  her 
reputation,  almost  exceeds  computation.  Eyery  person's  hap* 
piness  depends  in  part  upon  the  respect  and  reception  which 
they  meet  with  in  the  world  ;  and  it  is  no  inconsiderable  mor- 
tification, eyen  to  the  firmest  temper,  to  be  rejected  from  the 
society  of  their  equals,  or  receiyed  by  them  with  neglect  and 
disdain.  But  this  is  not  all,  nor  the  worst.  By  a  rule  of 
life,  which  it  is  not  easy  to  blame,  and  which  it  is  impossible 
to  alter,  a  woman  loses  with  her  chastity  the  chance  of  mar- 
rying at  all,  or  in  any  manner  equal  to  the  hopes  she  had  been 
accustomed  to  entertain.  Now  marriage,  whaterer  it  be  to 
a  man,  is  that  from  which  eyery  woman  expects  her  chief 
happiness.  And  this  is  still  more  true  in  low  life,  of  which 
condition  the  women  are,  who  are  most  exposed  to  solicitations 
of  this  sort.  Add  to  this,  that  when  a  woman's  maintenance 
depends  upon  her  character,  (as  it  does  in  a  great  measure, 
with  those  who  are  to  support  themselves  by  service,)  little 
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som^mes  is  left  to  the  forsaken  sufferer,  but  to  starve  for 
want  of  employment,  or  to  have  recourse  to  prostitution  for 
food  and  raiment. 

3.  As  a  woman  collects  her  virtue  into  this  point,  the  loss 
of  her  chastity  is  generally  the  destruction  of  her  moral  prin* 
ciples  ;  and  this  consequence  is  to  be  apprehended,  whether 
the  criminal  intercourse  be  discontinued  or  not. 

U.  The  injury  to  the  family  may  be  understood,  by  the 
application  of  that  infallible  rule,  ^^  of  doing  to  others,  what 
we  would  that  others  should  do  unto  us."  Let  a  father  or 
brother  say,  for  what  consideration  they  would  suffer  this  in- 
jury to  a  daughter  or  sister  ;  and  whether  any,  even  a  total 
loss  of  fortune,  could  create  equal  aiBiction  or  distress.  And 
when  they  reflect  upon  this,  let  them  distinguish,  if  they  can, 
between  a  robbery,  committed  upon  their  property  by  fraud 
or  forgery,  and  the  ruin  of  their  happiness  by  the  treachery  of 
a  seducer. 

III.  The  public  at  large  lose  the  benefit  of  the  woman's 
serrice  in  her  proper  place  and  destination,  as  a  wife  and 
parent.  This  to  the  whole  community  may  be  little  ;  but  it 
is  often  more  than  all  the  good,  which  the  seducer  does  to  the 
community,  can  recompense.  Moreover  prostitution  is  sup- 
plied by  seduction ;  and  in  proportion  to  the  danger  there  is  of 
the  woman,  betaking  herself,  after  her  first  sacrifice,  to  a 
life  of  public  lewdness,  the  seducer  is  answerable  for  the 
multiplied  evils  to  which  his  crime  gives  birth. 

Upon  the  whole,  if  we  pursue  the  effects  of  seduction 
through  the  complicated  misery  which  it  occasions,  and  if  it 
be  right  to  estimate  crimes  by  the  mischief  they  knowingly 
produce,  it  will  appear  something  more  than  mere  invectiye 
to  assert,  that  not  one  half  of  the  crimes,  for  which  men  suf- 
fer death,  by  the  laws  of  England,  are  so  flagitious  as  this. 

Yet  the  law  has  provided  no  punishment  for  this  offence, 
beyond  a  pecuniary  satisfaction  to  the  injured  family  ;  and 
this  can  only  be  come  at,  by  one  of  the  quaintest  fictions  m 
the  world  ;  by  the  father's  brin^g  his  action  against  the  ^- 
ducer,  for  the  loss  of  his  daughter's  service,  during  her  preg- 
nancy and  nurturing."    Paley's  Moral  Philosophy,  p.  199. 

§  605.  A  father,  or  in  case  of  his  death  or  desertion 

*  » 

of  his  family,  the  mother,  may  prosecute  as  plaintiff 
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for  the  seduction  of  the  daughter,  and  the  guardian  for 
the  seduction  of  the  ward,  though  the  daughter  or 
ward  be  not  living  with,  or  in  the  service  of,  the  plain- 
tiff, at  the  time  of  the  seduction  or  afterwards,  and 
there  be  no  loss  of  service. 

§  606.  A  father,  or  in  case  of  his  death  or  desertion 
of  his  family,  the  mother,  may  maintain  an  action  for 
the  injury  or  death  of  a  child,  and  a  guardian  for  the  in- 
jury or  death  of  his  ward. 

To  settle  a  question  of  some  doubt. 

§  607.  When  a  husband  and  father  has  deserted  his 
family,  the  wife  and  mother  may  prosecute  or  defend, 
in  his  name,  any  action  which  he  might  have  prose- 
cuted or  defended,  and  shall  have  the  same  powers  and 
rights  therein  as  he  might  have  had. 

To  proYide  for  cases  of  great  hardship,  that  sometimes 
happen. 

§  608.  All  persons  having  an  interest  in  the  subject 
of  the  action,  and  in  obtaining  the  relief  demanded, 
may  be  joined  as  plaintiffs,  except  when  otherwise  pro- 
▼ided  in  this  title. 

Amenitd  Codcj  §  117. 

§  609.  Any  person  may  be  made  a  defendant,  who 
has  or  claims  an  interest  in  the  controversy,  adverse  to 
the  plaintiff,  or  who  is  a  necessary  party  to  a  complete 
determination  or  settlement  of  the  question  involved 
therein. 

Jmmiei  Codtf  ^  118. 
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^610.  Of  the  parties  to  the  action,  those  who  are 
united  in  interest  must  be  joined  as  plaintiffs  or  defend- 
ants; but  if  the  consent  of  any  one/  who  should  have 
been  joined  as  plaintiff,  cannot  be  obtained,  he  may  be 
made  a  defendant,  the  reason  thereof  being  stated  in 
the  complaint :  and  when  the  question  is  one  of  a 
common  or  general  interest  of  many  persons,  or  when 
the  parties  are  numerous  and  it  is  impracticable  to 
bring  them  all  before  the  court,  one  or  more  may  sue 
or  defend  for  the  benefit  of  all. 

•Amended  Code,  §  119. 

§  611.  Persons  severally  liable  upon  the  same  obliga- 
tion or  instrument,  including  the  parties  to  bills  of  ex- 
change and  promissory  notes,  and  sureties  on  the  same 
or  separate  instruments,  may,  all  or  any  of  them,  be 
included  in  the  same  action,  at  the  option  of  the  plain- 
tiff. 

Amended  Code.  ^  120,  amended. 

§  612*  An  action  does  not  abate  by  the  death,  mar* 
riage  or  other  disability  of  a  party,  or  by  the  transfer 
of  any  interest  therein,  if  the  cause  of  action  survive 
or  continue.  In  case  of  the  death,  marriage,  or  other  dis- 
ability of  a  party,  the  court  on  motion,  may  allow  the 
action  to  be  continued  by  or  against  his  representative 
or  successor  in  interest  In  case  of  any  other  transfer 
of  interest,  the  action  may  be  continued  in  the  name 
of  the  original  party ;  or  the  court  may  allow  the  per* 
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son  to  whom  the  transfer  is  made  to  be  substitated  in 
the  action. 

Amended  Code^  ^  121. 

§  613.  The  court  may  determine  any  controversy  be- 
tween parties  before  it,  when  it  can  be  done  without 
prejudice  to  the  rights  of  others,  or  by  saving  their 
rights ;  but  when  a  complete  determination  of  the  con- 
troversy cannot  be  had  without  the  presence  of  other 
parties,  the  court  must  order  them  to  be  brought  in. 
And  when,  in  an  action  for  the  recovery  of  real  or  per- 
sonal property,  a  person,  not  a  party  to  the  action,  but 
having  an  interest  in  the  subject  thereof,  makes  appli- 
cation to  the  court  to  be  made  a  party,  it  may  order 
him  to  be  brought  in  by  the  proper  amendment. 

Amended  CodCj  ^  122. 

§  614.  A  defendant,  against  whom  an  action  is  pend- 
ing, upon  a  contract,  or  for  specific,  real,  or  personal 
property,  may,  at  any  time  before  answer,  upon  affi- 
davit, that  a  person,  not  a  party  to  the  action,  and  with- 
out collusion  with  him,  makes  against  him  a  demand 
for  the  same  debt  or  property,  apply  to  the  court  for  an 
order  to  substitute  such  person  in  his  place,  and  dis- 
charge him  from  liability  to  either  party,  on  his  deprsit- 
ing  in  court  the  amount  of  the  debt,  or  delivering  the 
property  or  its  value  to  such  person  as  the  court  may 
direct.  And  the  court,  after  notice  to  the  plalntifif  and 
such  person,  may,  in  its  discretion,  make  the  order; 
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and  thereupon  the  substituted  defendant  shall  stand  in 
the  place  of  the  original  defendant,  and  the  latter  be 
discharged  from  liability  to  either  party. 

The  object  of  this  section  is  to  save  the  necessity,  in  most 
cases,  of  an  action  to  compel  two  parties,  claiming  the  same 
thing,  to  settle  the  controyersy  between  them  by  interpleading. 
The  interpleader  act  in  England  was  passed  for  the  same  par* 
pose. 

§  615.  When  two  or  more  persons,  associated  in  any 
business,  transact  such  business  under  a  common  name, 
whether  it  comprise  the  names  of  such  persons  or  not, 
the  associates  may  be  sued  by  such  common  name,  the 
summons  in  such  case  being  served  on  one  or  more  of 
the  associates ;  and  the  judgment  in  the  action  shall 
bind  the  joint  property  of  all  the  associates  in  the  same 
manner  as  if  air  had  been  named  defendants,  and  had 
been  sued  upon  their  joint  liability.  Any  one  of  the 
associates  may  also  be  sued  for  the  obligation  of  all. 

See  Laws  of  1836,  chap.  385. 

TITLE  IV. 

OF  THE  PLAGE   OF   TRIAL   OF   CIVIL  ACTIONS. 

SscTioN  616.    Certain  aetioni  to  be  tried  where  the  sul^ect  or  some  pert  thereof 

is  situated. 

617.  Other  actions,  where  the  cause  or  some  part  thereof  arose. 

618.  Other  actions  according  to  the  residence  of  the  parties. 

619.  Aetioa  maj  be  tried  in  aay  coimtx  imleie  defendant  demand  trial  in 

proper  conntx* 

620.  Place  of  trUl  max  be  changed  In  certain  eases. 

§  616.  Actions  for  the  following  causes,  must  be  tried 
in  the  county  in  which  the  subject  of  the  action  or 
some  part  thereof  is  situated,  subject  to  the  power  of 
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the  court  to  change  the  place  of  trial,  as  provided  in 
section  620 : 

1.  For  the  recovery  of  real  property  or  of  an  estate 
or  interest  therein,  or  for  the  determination,  in  any 
form,  of  such  right  or  interest,  and  for  injuries  to  real 

property : 

2.  For  the  partition  of  real  property : 

3.  For  the  foreclosure  of  a  mortgage  of  real  property: 

4.  For  the  recovery  of  personal  property,  distrained 
for  any  cause. 

Amended  Code^  §  123. 

§  617.  Actions  for  the  following  causes,  must  be  tried 
in  the  county  where  the  cause  or  some  part  thereof 
arose,  subject  to  the  like  power  of  the  court,  to  change 
the  place  of  trial,  as, 

1.  For  the  recovery  of  a  penalty  or  forfeiture  imposed 

by  statute;  except,  that  when  it  is  imposed  for  an  of- 
fence committed  on  a  lake,  river,  or  other  stream  of 
water,  situated  in  two  or  more  counties,  the'action  may 
be  brought  in  any  county  bordering  on  such  lake,  river 
or  stream,  and  opposite  to  the  place  where  the  offence 
was  committed : 

2.  Against  a  public  officer  or  person  specially  ap- 
pointed to  execute  his  duties,  for  an  act  done  by  him 
in  virtue  of  his  office,  or  against  a  person,  who  by  his 
command  or  in  his  aid,  does  anything  touching  the 
duties  of  such  officer. 

Amended  Coie,  §  124. 
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§  618.  In  all  other  cases,  the  action  must  he  tried  in 
the  county  in  which  the  parties  or  some  of  them  reside 
at  the  commencement  of  the  action ;  or  if  none  of  the 
parties  reside  in  the  state,  the  same  may  he  tried  in  any 
county  which  the  plaintiff  may  designate  in  his  com- 
plaint; suhject,  however  to  the  power  of  the  court  to 
change  the  place  of  trial,  as  provided  in  section  620. 

Amended  Code^  §  125. 

§  619.  If  the  county  designated  for  that  purpose  in 
the  complaint,  he  not  the  proper  county,  the  action 

may,  notwithstanding,  he  tried  therein,  unless  the  de- 
fendant hefore  the  time  for  answering  expire,  demand 
in  writing  that  the  trial  he  had  in  the  proper  county,  and 
the  place  of  trial  he  thereupon  changed  hy  consent  of 
parties,  or  hy  the  order  of  the  court,  as  provided  in  the 
next  section. 

Amended  Code^  ^  126.. 

§  620.  The  court  may  change  the  place  of  trial  on  the 
aj^Ucation  of  all  the  defendants,  who  answer  in  the 
following  cases : 

1.  When  the  county  designated  for  that  purpose  in 
the  complaint  is  not  the  proper  county : 

2.  When  there  is  reason  to  believe  that  an  impartial 
trial  cannot  be  had  therein : 

3.  When  the  convenience  of  witnesses  and  the  ends 
of  justice  would  be  promoted  by  the  change. 

New,  for  the  purpose  of  declaring  the  cases  in  which  the 
place  of  trial  may  be  changed  by  order  of  the  court. 
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TITLE  V. 

OF  THE  MAlfN£R  OP  COBIMENCINO  CIVIL  ACTIOXS. 

SscTioN  021.  Aotiona^  how  comm  sliced. 

§SSL  SammonSy  requisites  of. 

623.  Notice  to  be  Inserted  la  certain  actions. 

OEM.  Complaint  need  not  be  terred  with  iommons  la  certaia  caMt* 

685.  ]>efendant  iiareaionably  defending,  when  to  pay  costs. 

626.  Notice  of  pendency  of  action  affecting  title  to  real  property. 

687.  Summons,  by  whom  served. 

688.  Summons,  how  serred  and  returned. 

629.  Publication  when  defendant  cannot  be  found. 

690.  Manner  of  publication. 

6SU.  Defendant  may  be  afterwards  let  in  to  defend. 

632.  Proceedings  when  there  are  several  defenda  nts^  and  part  only  serred 

633.  Service  of  summons,  how  proved. 

634.  When  Jurisdiction  of  action  acquired. 

§  631.  Civil  actions  in  the  courts  of  this  state  must 
be  commenced  by  the  service  of  a  summons. 

Amended  Code,  ^  127. 

§  622.  The  summons  must  be  subscribed  by  the 
plaintiff)  or  his  attomey,  and  directed  to  the  defendant, 
requiring  him  to  answer  the  complaint,  and  serve  a 
copy  of  his  answer  on  the  person  whose  name  is  sub- 
scribed to  the  summons,  at  a  place  within  the  state, 
therein  specified,  in  which  there  is  a  post  office,  within 
twenty  days  after  the  service  of  the  suminons,  exclu* 
sive  of  the  day  of  service. 

Ammded  Coie^  §  138. 

§  623.  The  plaintiff  must  also  insert  in  the  summons 
a  notice,  in  substance  as  follows : 

1.  In  an  action,  arising  on  obligation  ibr  the  recov- 
ery of  money  only,  that  he  will  take  judgment  for  a 
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sum  specified  therein,  if  the  defendant  fail  to  answer 
the  complaint : 

2.  In  other  actions,  that  if  the  defendant  fail  to  an- 
swer the  complaint,  the  plaintiff  will  apply  to  the  court 
for  the  relief  demanded  therein. 

Amended  Code^  ^  129. 

§  624.  A  copy  of  the  complaint  must  be  served  with 
the  summons,  unless  the  complaint  itself  he  already  on 
the  files  of  the  court.  In  the  latter  case,  the  service  of 
a  copy  with  the  summons  may  be  omitted,  but  then  the 
summons  must  state  where  the  complaint  is  filed ;  and 
if  the  defendant,  within  ten  days  thereafter,  in  person 
or  by  attomey,  demand  in  writing,  a  copy  of  the  com* 
plaint,  specifying  a  place  within  the  state  where  it  may 
be  served,  a  copy  thereof  must  be  served  accordingly, 
and  after  such  service  the  defendant  has  twenty  days  to 
answer ;  but  only  one  copy  need  be  served  on  the  same 
attorney. 

Amended  Code^  §  130. 

It  will  be  seen,  that  this  section  differs  from  the  code  as 
amended  in  this  important  respect,  that  while  the  latter  per- 
mits a  plaintiff  to  commence  an  action  without  filing  or  ser- 
ving his  complaint,  the  former  requires  it  to  be  either  filed  or 
Q^rTcd. 

The  reason  for  the  change  is  this.  If  a  defendant  be 
served  with  a  summons,  requiring  him  merely  to  answer  a 
complaint,  which  will  be  filed,  he  must,  almost  as  a  matter  of 
fieeesaty,  employ  a  lawyer,  to  see  that  no  fidvantage  is  taken 
of  him.  Bi)t  if  t)ie  summons  inform  the  defendant  that  the 
complaint  against  him  is  on  file,  and  where  he  may  find  it, 


856  TH£  CODE  OF 

or,  what  is  better,  if  it  be  accompanied  by  a  copy,  he  can  de- 
termine for  himself  in  most  cases,  whether  there  be  any  occasion 
for  him  to  make  a  defence.  If  it  be  desirable  to  relieve  defend- 
ants, as  far  as  possible,  from  the  necessity  of  employing  a 
lawyer,  then  the  section,  as  we  have  it,  ought  to  stand. 

If  it  be  objected,  that  there  are  cases  of  great  urgency,  not 
admitting  of  the  delay  incident  to  the  preparation  of  a  com* 
plaint,  it  is  to  be  answered,  that  such  cases  are  very  rare, 
that  an  arrest  or  other  provisional  remedy  cannot  in  any  case 
be  had,  without  an  affidavit,  which  requires  as  much  time  as 
a  complaint,  and  that  formerly  no  serious  embarrassment  re- 
sulted from  requiring  a  bill  to  be  filed  before  an  injunction 
was  issued. 

§  625.  In  the  case  of  a  defendant  against  whom  no 
personal  claim  is  made,  the  plaintiff  may  deliver  to  him 
with  the  summons,  a  notice  subscribed  by  the  plaintiff 
or  his  attorney,  setting  forth  the  general  object  of  the 
action,  a  brief  description  of  the  property  affected  by  it, 
if  it  affect  specific  real  or  personal  property,  and  that  no 
personal  claim  is  made  against  such  defendant.  If  a 
defendant,  on  whom  such  notice  is  served,  unreasona- 
bly defend  the  action  he  must  pay  costs  to  the  plaintiff. 

Amended  Code^  §  130.  Changed,  so  as  to  embrace  every 
action  instead  of  confining  it,  as  before,  to  actions  for  partition 
of  real  property  or  foreclosure  of  mortgages. 

§  626.  In  an  action  affecting  the  title  to  real  property, 
the  plaintiff,  at  the  time  of  filing  the  complaint,  or  at 
any  time  afterwards,  may  file  with  the  clerk  of  each 
county  in  which  the  property  is  situated,  a  notice  of  the 
pendency  of  the  action,  containing  the  names  of  the 
parties,  the  object  of  the  action,  and  a  description  of 
the  property  in  that  county  affected  thereby.    If  the 
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aeti^il  be  for  the  foreclosure  of  a  mortgage,  such  no* 
tice  must  be  filed  twenty  days  before  judgment,  and 
must  contain  the  date  of  the  mortgage,  the  names  of  the 
parties  thereto,  and  the  time  and  place  of  recording  the 
same.  From  the  time  of  filing,  and  for  two  years  thereaf- 
ter only,  the  pendency  of  the  action  is  constructive  notice 
to  a  purchaser  or  incumbrancer  of  the  property  afiect- 
ed  thereby,  but  the  notice  may  be  refiled  from  time  to 
time  with  the  same  efiect. 

Amended  Code^  ^  132. 

§  627.  The  summons  may  be  served,  by  the  sherifi*  of 
the  county  where  the  defendant  is  found,  or  by  any 
other  person  not  a  party  to  the  action.  Tlie  service 
must  be  made,  and  the  summons  returned,  with  proof 
of  the  service,  to  the  person  whose  name  is  subscribed 
thereto,  with  all  reasonable  diligence.  The  person  sub- 
scribing the  summons,  may,  at  his  option,  by  an  en- 
dorsement on  the  summons,  fix  a  time  for  the  service 
thereof,  and  the  service  must  then  be  made  accordingly. 

Jhnended  Cod^  ^  133. 

^  6SS*  The  oummons  must  be  senred  by  delhremig  « 
copy  thereof,  as  follows : 

1.  If  the  4iuit  be  against  a  corpocation,  to  the  presi* 
dent  or  other  head  pf  the  corporation,  secretary,  cash- 
ier, or  managing  agent  thereof: 

8.  If  against  a  minor  under  ^e  age  of  fourteen  yearf, 
to  such  minor  personally,  and  also  to  his  fittfaer,  moth^rt 
[aviL  CODS.]  17 
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or  guardian,  or  if  there  be  none  within  the  state^  then 
to  any  person  having  the  care  and  control  of  such  mi- 
nor, or  with  whom  he  resides  or  in  whose  service  he  is 
employed : 

3.  If  against  a  person  judicially  declared  to  be  of 
unsound  mind,  or  incapable  of  conducting  his  own  af- 
fieurs  in  consequence  of  habitual  drunkenness,  and  for 
whom  a  committee  has  been  appointed,  to  such  com- 
mittee, and  to  the  defendant  personally : 

4.  In  aU  other  cases  to  the  defendant  personally. 

Amended  Code^  ^  134. 

§  629.  Where  the  person  on  whom  the  service  of  the 
summons  is  to  be  made,  cannot,  after  due  diligence,  be 
found  within  the  state,  and  that  fact  appears  by  affi- 
davit to  the  satisfaction  of  the  court  or  a  judge  there- 
of, and  it  in  like  manner  appears,  that  a]  cause  of 
action  exists  against  the  defendant,  in  respect  to 
whom  the  service  is  to  be  made,  or  that  he  is  a  ne- 
cessary or  proper  party  to  an  action,  relating  to  real 
property  in  this  state,  such  court  or  judge  may  grant 
an  order  that  the  service  be  made,  by  the  publication 
of  a  summons,  in  either  of  the  following  cases : 

1.  Where  the  defendant  is  a  foreign  coqK>ration: 

2.  Where  the  defendant  being  a  resident  of  this  state, 

has  departed  therefrom,  with  intent  to  defraud  his  cre- 
ditors, or  avoid  the  service  of  a  summons,  or  keeps 
himself  concealed  therein,  with  the  like  intent,  and 
the  action  arises  on  obligation : 
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3.  Where  he  is  not  a  resident  of  this  state,  but  has 
property  therein,  and  the  action  arises  on  obligation,  and 
the  court  has  jurisdiction  of  the  subject  of  the  action : 

4.  Where  the  subject  of  the  action  is  real  or  personal; 
property  in  this  state,  and  the  defendant  has,  or  claims, 
a  lien  or  interest,  actual  or  contingent,  therein,  or  the 
relief  demanded  consists,  wholly  or  partly,  in  excluding 
the  defendant  from  any  interest  therein : 

6.  Where  the  action  arises  upon  a  mortgage  on  pro- 
perty in  this  state,  and  the  defendant  is  personally 
chargeable  with  the  debt  for  Virhich  the  mortgage  is 
security : 

6-  Where  the  action  is  for  divorce,  in  the  cases  pre- 
scribed  by  law. 

Amended  Codey  ^  135. 

§  630.  The  order  must  direct  the  publication  to  be 
made  in  two  newspapers  to  be  designated,  as  most  like- 
ly to  give  notice  to  the  person  to  be  served,  and  for 

such  length  of  time  as  may  be  deemed  reai^onable,  not 
less  than  once  a  week,  for  six  weeks.  In  case  of  pub- 
lication, the  court  or  judge  must  also  direct  a  copy  of 
the  summons  and  complaint,  to  be  forthwith  deposited 
in  the  post  office,  directed  to  the  person  to  be  served, 
at  his  place  of  residence,  unless  it  appear  that  such 
esidence  is  neither  known  to  the  party  making  the  ap- 
plication, nor  can  with  reasonable  diligence  be  ascer- 
tained by  him.  When  publication  is  ordered,  personal 
service  of  a  copy  of  the  summons  and  complaint,  out 
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of  the  state,  is  equivalent  to  publication,  and  depo- 
site  in  the  post  office.  In  either  case  the  service  of  the 
summons  is  to  be  deemed  complete,  at  the  expiration 

of  the  time  prescribed  by  the  order  for  publication. 

Amended  Codcj  ^  135. 

§  631.  If  the  summons  be  not  personally  served  on  a 
defendant,  nor  received  by  him  through  the  post  office, 
in  the  cases  provided  for  in  the  last  two  sections,  he  or 
his  representatives,  on  application  and  sufficient  cause 
shown^  at  any  time  before  judgment,  must  be  allowed 
to  defend  the  action;  and,  except  in  an  action  for  divorce, 
the  defendant  or  his  representatives,  may  in  like  man* 
ner,  be  allowed  to  defend  after  judgment,  or  at  any  time 
within  one  year  after  notice  thereof,  and  within  seven 
years  after  its  rendition,  on  such  terms  as  may  be  just ; 
and  if  the  defence  be  successfu]^  and  the  judgment,  or 
any  part  thereof,   have  been  collected  or  otherwise 

enforced,  such  restitution  may  thereupon  be  compelled 
as  the  court  directs. 

.Ommtiei  Code^  ^  1S6. 

§  632.  Where  the  action  is  against  two  or  more  de- 
fendants, and  the  summons  is  served  on  one  or  more, 
but  not  on  all  of  them,  the  plaintiff  may  (Nroceed  as 
follows : 

1.  If  the  action  be  against  the  defendants  jointly  in- 
debted upon  an  obligation,  he  may  i»:oceed  against  the 
defendants  served,  unless  the  court  otherwise  direct. 
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and  if  he  recover  judgment,  it  may  be  entered  against 
all  the  defendants  thus  jointly  indebted^  so  far  only  as 
that  it  may  be  enforced  against  the  joint  property  of  all, 
and  the  separate  property  of  the  defendants  served,  and, 
if  they  are  subject  to  arrest,  against  their  persons :  or, 

2.  If  the  action  be  against  defendants  severally  lia- 
ble, he  may  proceed  against  the  defendants  served,  in 
the  same  manner  as  if  they  ivere  the  only  defendants. 

Jimmded  Cedcy  \  136.    Modified,  so  as  to  explain  the  mode 
of  proceeding  without  reference  to  the  former  law. 

§  633.  Proof  of  the  service  of  the  summons,  and  of 
the  complaint  or  notice,  if  any,  accompanying  the  same 
must  be  as  follows : 

1.  If  served  by  the  sheriff,  his  certificate  thereof;  or 

2.  If  by  any  other  person,  his  affidavit  thereof;  or 

3.  In  case  of  publication,  the  affidavit  of  the  printer, 
or  his  foreman,  or  principal  clerk,  showing  the  same ; 
and  an  affidavit  of  a  deposit  of  a  copy  of  the  smnmons 
in  the  post  office,  if  the  same  shall  have  been  deposit- 
ed: or 

4.  The  written  admission  of  the  defendaat : 

In  case  of  service,  otherwise  than  by  publication, 
the  certificate,  affidavit  or  admission  niust  state  the 
time  and  place  of  the  service. 
Amended  Code^  \  138. 

§  634.  From  the  time  of  the  service  of  tfie  sammons 
in  a  civil  action,  or  the  allowance  of  a  provinonal  te- 
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medy,  the  court  is  deemed  to  have  acquired  jurisdictidn, 
and  to  have  control  of  all  the  subsequent  proceedings. 
A  voluntary  appearance  of  a  defendant  is  equivalent  to 
personal  service  of  the  summons  upon  him. 

Amended  Codcy  ^  139.    Enlarged,  so  as  to  include  a  vol- 
untary appearance  without  service  of  process. 

TITLE  VI. 

OF  THE  PLEADINGS  IN  CIVIL  ACTIONS. 

Obaptsk  I.  The  pleading •  in  general, 

n.  The  complaint. 

lU-  The' demurrer. 

IV.  The  anawer. 

V.  The  reply. 

VI.    General  rules  of  pleading. 
Vn.    Miatakea  in  pleading  and  amendment*. 

CHAPTER  I.  ] 

THE  PLEADINGS   IN    GENERAL. 

SsCTxON  896.    Definition  of  pleadings. 

636.  Former  system  of  pleading  abolished. 

637.  What  pleadings  are  allowed. 

§635.  The  pleadings  are  the  formal  allegations  bj 

the  parties  of  their  respective  claims  and  defences^  for 
the  judgment  of  the  court. 

§  636.  All  the  forms  of  pleading  heretofore  existing, 
are  abolished ;  and  hereafter,  the  forms  of  pleading  in 
civil  actions,  and  the  rules  by  which  the  sufficiency  of 
the  pleadings  is  to  be  determined,  are  those  prescribed 
in  thifii  ^m^. 

br^ruM/ Code,  §118. 
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§  637*  The  only  pleadings  allowed  on  the  part  of 
the  plaintiflf  are 

1.  The  complaint, 

2.  The  reply ;  and  on  the  part  of  the  defendant, 

1.  The  demurrer,  or 

2.  The  answer. 

Amended  Code^  §  141-143  and  156. 

CHAPTER  IL 

.      THK  COMPLAINT. 

-  txcTXOK  6S8.    First  plMdlnir  to  be  complaint. 
639.    Complaint^  what  to  contain* 

.    §  638.  The  first  pleading  on  the  part  of  the  plaintiff^ 
is  the  complaint 

Amended  Codej  §  141. 

m 

§  639.  The  complaint  mast  contain : 

1.  The  title  of  the  cause,  specifying  the  name  of  the 
court  in  which  the  action  is  brought,  the  name  of  the 
county  in  which  the  plaintiflf  desires  the  trial  to  be 
had,  and  the  names  of  the  parties  to  the  action,  plain- 
tiflf and  defendant : 

*  ■  •  *  ■  »  ^  • 

2.  A  statement  of  the  facts  constituting  the  cau9e  of 

action,  in   ordinary  and  concise  language,  without 

... 

repetition,  and  in  such  a  manner  as  to  enable  a  perso^ 

./ « 

of  common  understanding  to  know  what  is  intended ; 
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3.  A  demand  of  the  telief,  to  which  the  plaintiff  sup- 
poses himself  entitled.  If  the  recovery  of  money  be 
demanded,  the  amount  thereof  must  be  stated. 

Jhnmded  Coicj  §  142. 

CHAPTER  m. 

THE  DESHTRRER. 

Section  640.  When  the  defendant  nuy  demur. 

641.  I>emurrer  must  specify  gronndi  of  objection  to  eomplftint* 

642.  How  to  proceed  if  complaint  be  amended. 

643.  Objection  not  appearing  on  complaint  may  be  taken  by  aaiwer. 

644.  Objectiottf  when  deemed  waired* 

§  640.  The  defendant  may  demur  to  the  complaint^ 
within  twenty  days  after  the  service  of  a  copy  thereof, 
when  it  appears  upon  the  face  thereof,  either, 

1.  That  the  court  has  no  jurisdiction  of  the  person 
of  the  defendant,  or  the  subject  of  the  action :  or, 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue: 
or, 

3.  That  there  is  another  action  pending  between  the 
same  parties,  for  the  same  cause;  or, 

.    4.  That  there  is  a  defect  of  parties^  plaintiff  or  de* 
.fendant:  or, 

6.  That  several  causes  of  action  have  been  im- 
properly united :  or, 

6.  That  the  complaint  docs  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

^menf'td  Codcy  ^  144. 


In  ihe  Code,  as  originally  reported,  a  demurrer  ^ms  onlj 
allowed  to  a  complaint.  Demurrers  to  answers  and  re- 
plies are  allowed  by  an  amendment  made  at  the  last  session. 
The  Commissioners  adhere  to  their  former  system,  and  recom- 
mend that  there  should  not  be  a  demurrer  to  an  answer  or  reply. 
The  question  is  important  as  a  question  of  time.  Demurrers 
are  considerable  hindrances  to  the  progress  of  a  cause.  Now, 
the  defendant  puts  in  his  answer  at  his  peril ;  but  Ihe  risk  of 
mischance  is  small.  If  he  hare  a  defence,  it  is  scarcely  pos- 
sible he  should  lose  it.  But  if  demurrers  be  allowed,  they 
will  become  fruitful  sources  of  expense  and  delay.  A  demurrer 
to  an  answer  was  not  allowed  in  chancery,  and  no  harm  ever 
tBme  fipom  its  exclosion.  If  the  restoration  we  propose  be 
not  made,  not  only  will  demurrers  often  be  interposed  to 
answers,  as  a  means  of  harrassing  defendants  and  subjecting 
them  to  expense,  but  demurrers  to  replies  will  be  resorted  to 
by  defendants  who  desire  delay. 

§  641.  The  demurrer  must  distinctly  specify  the 
groimds  upon  which  any  of  the  objections  to  the  com- 
plaint are  taken.  Unless  it  do  so,  it  may  be  disre- 
garded. It  may  be  taken  to  the  whole  complaint,  or 
to  any  of  the  causes  of  action  alleged  therein. 

.tended  Code^  ^  145. 

§  642.  If  the  complaint  be  amended,  a  copy  thereof 
must  be  served  on  the  defendant,  who  must  answer  it 
within  twenty  days,  or  the  plaintiff,  upon  filing  with 
the  clerk  proof  of  the  service,  and  of  the  defendant's 
omission,  may  proceed  to  obtain  judgment,  as  in  other 
cases  of  failure  to  answer,  but  where  an  application  to 
the  court  for  judgment  is  necessary,  eight  days'  notice 
thereof  must  be  givento  the  defendant. 

^mendtd  Code^  §  146. 
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§  643.  When  anj  of  the  matters  enumerated  in  sec* 
tion  640  do  not  appear  upon  the  face  of  the  complaint, 
the  objection  may  be  taken  by  answer. 

Amended  Coitj  ^  147. 

§  644.  If  no  such  objection  be  taken,  either  by  demur- 
rer or  answer,  the  defendant  mui^t  be  deemed  to  have 
waived  the  same,  excepting  only  the  objection  to  the 
jurisdiction  of  the  court,  and  the  objection  that  the 
complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

Amended  Code,  %  148. 

CHAPTER  IV. 

THE  ANSWfat. 

8a«Tioir  645.  Answer  what  to  contain. 

646.  When  eonnterelaim  may  be  aet  ap. 

647.  Counterclaim  precludes  another  action  for  the  same  oaaee. 

648.  Counterclaim  not  barred  by  death  or  assignment. 

649.  Answer  may  contain  several  {^rounds  of  defence. 

600.    Amendment  allowed  after  trial}  on  complaint  and  answer. 

§  645.  The  answer  of  the  defendant  must  contain: 

1 .  A  denial  of  each  allegation  of  the  complaint  con* 
troverted  by  the  defendant,  or  of  any  knowledge  or  in- 
formation thereof,  sufficient  to  form  a  belief : 

2.  A  statement  of  any  new  matter,  constituting  a 
defence  or  counterclaim^  in  ordinary  and  concise  lan- 
guage, without  repetition,  and  in  such  a  manner  as  to 
enable  a  person  of  common  understanding  to  know 
what  is  intended. 

Amended  C)de^  §  149. 
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§  646.  The  coanterclaim  mentioned  in  the  last  sec- 
tion, must  b3  one  existing  in  favor  of  a  defendant,  and 
against  a  plaintiff,  between  whom  a  several  judgment 
might  be  had  in  the  action,  and  arising  out  of  one  of 
the  following  causes  of  action : 

1.  A  cause  of  action,  arising  out  of  the  contract  or 
transaction  set  forth  in  the  complaint,  as  the  founda- 
tion of  the  plaintiff's  claim,  or  connected  with  the  sub- 
ject of  the  action : 

2.  In  an  action  arising  on  obligation,  any  other  cause 
of  action  arising  also  on  obligation,  and  existing  at  the 
commencement  of  the  action. 

In  what  cases  a  cross-demand  should  be  litigated  in  the 
same  action  with  the  original  claim,  is  a  question  of  some  im- 
portance. On  one  side  it  is  said,  that  there  is  great  incon- 
venience in  having  several  distinct  controversies  thrown  to- 
gether into  one  trial;  while  on  the  other  it  is  answered,  that 
there  is  a  greater  inconvenience  in  having  several  law-suits, 
where  one  would  answer  the  purpose. 

The  statute  of  set-off  was  the  first  innovation  upon  the 
common  law.  That,  however,  was  quite  limited  in  its  opera- 
tion. Of  late  years,  the*courts  have  let  in  a  new  set  of  cross- 
demands,  under  the  name  of  recoupement.  We  propose  in 
this  section  to  open  the  door  still  wider,  and  to  admit  many 
cross-demands,  now  excluded.  Further  experience  may 
show,  that  the  door  should  be  opened  wider  still. 

The  first  subdiviaon  of  this  section  is  intended  to  remove 
a  doubt  which  has  been  sometimes  expressed,  whether  affir- 
mative relief  can  be  given,  upon  an  answer  setting  up  a  de- 
fence which  heretofore  would  have  been  accounted .  equitable 
only.  For  example,  in  the  case  of  an  action  to  dispossess  an 
occupant  of  land ;  the  defendant  claims  to  occupy  under  a 
contract  to  purchase,  and  asks  on  his  part  for 'a  judgment 
that  the  plaintiff  give  him  a  conveyance^  It  is  thi>  intention 
of  the  code,  that  the  wholie  controversy,  between  the  parties 
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should  be  settled  in  one  action,  and  that  either  plaintiff  or  de- 
fendant should  have  such  relief,  as  the  nature  of  the  case  re- 
quires. It  is  as  easy  to  do  this,  as  it  is  to  decide  upon  y/htX 
was  con^dered  a  mere  equitable  defence  to  a  legal  demand| 
and  there  is  no  difficulty  in  either. 

Suppose  an  action  upon  a  written  agreement  to  recover 
damages  for  not  performing  it.  Hie  defendant  answers  that 
the  writing  does  not  express  the  intention  of  the  parties,  and 
that  he  did  perform  it  according  to  the  real  agreement  be- 
tween them.  Is  such  a  defence  admissable  under  the  code? 
That  question  inyolves  another,  which  is  this;  is  flie  agree- 
ment by  the  law  of  the  land  binding  upon  the  defendant  as  it 
stands,  or  is  it  noil 

Now  if  it  be  not  binding  upon  him,  that  is,  if  before  the 
code  he  could  by  any  form  of  action  get  rid  of  it,  he  can  do 
so  now  in  the  action  prosecuted  under  the  code.  The  effect 
of  the  code  is  to  open  the  door  to  remedies  without  disturb- 
ing rights.  It  has  not  changed  the  rights  of  die  parties.  It 
has  simplified  and  shortened  their  remedies. 

It  should  be  borne  in  mind,  that  the  rules  of  courts  of  equity 
are  already  in  numberless  instances  administered  by  courts  of 
law,  even  in  those  states  where  courts  of  equity  exist,  and 
universally  in  those  states  where  there  are  no  courts  of  equity, 
so  far  as  the  strict  forms  of  common  law  courts  will  allow. 
Take  the  case  of  Pennsylvania.  The  commoa  law  courts 
have  from  time  immemorial  administered  equity  law.  The 
only  embarrassment  that  has  attended  it,  has  arisen  from  the 
imperfect  machinery  of  the  courts  of  law.  If  they  had  en- 
larged their  forms,  as  our  code  has  enlarged  them,  their  sys- 
tem would  have  been  excellent.  Their  courts  of  law  have  al-. 
ways  held  that  the  defendant  may  set  up  an  equitable  defence. 
In  the  cafe  of  Jordan  &  Cooper  3,  S.  &  R.  578,  Chief  Justice 
Tighlman  said,  ^^  That  equity  is  a  part  of  the  law  of  Penn- 
sylvania, has  never  been  disputed,  and  that  a  defendant 
may  put  in  a  plea  founded  upon  equity  only,  is  equally  clear." 

A  jurist  of  Pennsylvania,  in  an  edition  of  an  English  work 
on  Equity,  uses  the  following  remarkable  language  : . 

^  The  rules  of  equity  being  consolidated  with  those  of  law, 
it  IB  evident  that  our  only  deficiency  is  in  the  special  vurdUnery 
of  chacccry,  where  that  machinery  is  better  adapted  than  the 
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fonns  of  law  to  the  due  attainment  of  justice.  Whether  it  is 
not  more  consistent  "with  judicial  perfection,  that  there  should 
be  a  single  rule  of  action  for  every  subject  matter,  serving  all 
courts  alike,  and  whether  the  better  mode  of  improving  the 
jurisprudence  of  the  state,  would  not  be  to  foster  the  growth 
of  a  mixed  system,  that  may  in  time  combine  the  advantages 
of  law  and  equity  with  amendments  of  their  known  imperfec- 
tionfl,  are  great  problems  that  have  occupied  the  most  distin* 
guiahed  jurists  of  all  ages,  and  are  not  likely  soon  to  receive 
an  acknowledged  solution."  (1  Fonblanque's  Equity,  4th 
Am.  edition,  p.  20.) 

Indeed  it  may  now  be  considered  an  inevitable  tendency  of 
the  times,  to  obliterate  the  distinction  between  legal  and  equi- 
table forms,  said  to  administer  law  and  equity,  in  one  tri- 
bunal and  one  action.  Even  in  England,  the  country  where 
the  resistance  to  innovation  is  strongest,  there  appear  to  be 
indications  of  a  movement  in  that  direction.  In  a  late  num- 
ber of  the  Law  Mugazine,  a  journal  of  authority  in  th^t 
country,  there  is  an  article  on  English  and  Scottish  judicature, 
in  which  the  following  language  is  used — ^^  The  system,*'  tha* 
is,  the  administration  of  law  and  equity  separately,  ^^  is  not 
one,  that  can,  in  any  absolute  and  conclusive  sense,  try,  hear, 
and  determine  the  merits  of  any  cause.  It  does  not  begin  at 
tht  beginning  and  go  on  to  the  end.  It  moves  here  and  it 
moves  there,  with  ever  and  anon  some  by-battle  on  extrinsic 
questions,  by  such  edifying  enlighteners  of  the  merits  of  a 
canst  (/)  as  demurers  on  the  ground  of  duplidty,  demurrers 
for  want  of  equity,  demurrers  to  the  jurisdiction,  and  the  like, 
for  which  of  course  the  litigants  have  to  pay — but  it  does  not 
by  its  direct  and  immediate  operation  ascertain  the  truth  of 
the  controversy.  It  does  not  profess  to  do  so.  The  several 
courts  minister  to  but  do  not  cdmiiUster  justics.  They  may 
exhaust  all  their  judidal  powers,  but  something  will  be  left 
behind.  The  law  courts  will  not  deal  with  ^^  the  equities,'' 
the  courts  of  equity  will  not  interfere  where  law  has  jurisdic^ 
tion,  and  thus  the  suitor  is  tossed  about  from  court  to  court — 
it  is  a  sort  of  battledore  and  shuttlecock  litigation — ^and  the  un 
fortunate  litigant  has  to  incur  the  costs  of  both  courts,  and 
tibat,  be  it  observed,  for  one  single  remedy,  .4emMidable  wit 
reference  to  one  particular  state  of  facts !" 
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And  again  p.  67,  ^^  In  this  country  however,  equity  decides 
equity,  and  law  decides  law.  But  is  there,  we  ask,  for  it 
comes  to  this,  is  there  in  all  England  a  smgle  tribunal  which 
ADMINISTERS  JUSTICE  1  Would  it  be  presumptuous  in  us, 
would  it  be  untrue  to  say  there  is  not  ? 

§  647.  If  the  defendant  omit  to  set  up  a  counter- 
claim in  the  cases  mentioned  in  the  first  sub-division 
of  the  last  section,  he  cannot  afterwards  maintain  an 
action  against  the  plaintiff  therefor. 

§  648.  When  cross  demands  have  existed  between 
persons,  under  such  circumstances,  that  if  one  had 
brought  an  action  against  the  other,  a  counter-claim 
could  have  been  set  up,  neither  can  be  deprived  of  the 
benefit  thereof,  by  the  assignment  or  death  of  the  other, 
but  the  two  demands  must  be  deemed  compensated,  so 
far  as  they  equal  each  other. 

§  649.  The  defendant  may  set  forth  by  answer,  as 
many  defences  and  counter-claims  as  he  may  have.  They 
must  each  be  separately  stated,  and  the  several  defences 
must  refer  to  the  causes  of  action  which  they  are  intend- 
ed to  answer,  in  a  manner  by  which  they  may  be  intelli- 
gibly distinguished .  The  defendant  may  also  answer  one 
or  more  of  the  several  causes  of  action  alleged  in  the 
complaint  and  demur}  to  the  residue. 

Amended  Code^  i  150. 

§  650.  If  the  answer  set  up  new  matter,  which  is  not 
replied  to  as  provided  in  the  next  section,  and  the 
issue  be  tried  on  complaint  and  answer  alone,  and  judg- 
ment be  given  thereon  for  the  plaintiff,  the  court  may 
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permit  the  defendant  to  withdraw  or  amend  the  answer, 
unpen  such  terms  as  may  be  just. 

See  ^  130  of  original  code. 

CHAPTER  V. 

THE  REPLY. 

8ECTI0K  651.    When  the  answer  contains  a  counter-claim,  a  reply  may  be  put  in^ 

and  what  it  may  eontain. 

§  651.  When  the  answer  contains  new  matter  con- 
stituting a  counter-claim,  the  plaintiff  may  within 
twenty  days,  reply  to  such  new  matter,  denying  each 
allegation  controverted  by  him,  or  any  knowledge  or  in- 
formation thereof  sufficient  to  form  a  belief;  and  he 
may  allege,  in  ordinary  and  concise  language,  without 
repetition,  and  in  such  a  manner  as  to  enaSle  a  person 
of  common  understanding  to  know  what  is  intended, 
any  new  matter,  not  inconsistent  with  the  complaint, 
constituting  a  defence  to  the  counter-claim. 

Amended  Code^  §  153. 

In  respect  to  the  reply,  we  propose  this  modification;  that 
it  shall  only  be  required,  when  the  answer  sets  up  a  counter- 
claim. When  the  answer  is  drawn  by  a  very  wary  or  a  very  un- 
skilful hand,  the  sentences  become  sometimes  so  involved,  and 
the  admissions  or  denials  so  clogged  with  qualifications,  that  it 
is  not  easy  to  separate  the  new  matter  from  that  which  is 
strictly  responsive  to  the  complaint.  If  the  pleader  would 
confine  himself  to  facts  strictly  pertinent  to  the  case,  and 
would  state  these  in  distinct  allegations  separately  numbered, 
there  would  be  no  difficulty.  When  this  is  not  done,  and  the 
answer  is  loosely  drawn,  the  reply  under  the  existing  rule  nay 
occasion  some  embarrassment.  To  obviate  this,  we  propose, 
that  the  reply  be  confined  to  the  case  of  a  counter-claim  ;  in 
which  case  it  seems  indispensible,  for  the  cross  demand  is  of 
the  nature  of  a  new  action  by  the  defendant  against  the  plain- 
tiff, to  which  the  latter  ought  to  make  answer. 
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CHAPTER  VL 

GEHSRAL  RULES  OF  PLEADING. 

•bctiov  662.    Verification  of  pleadings. 

663.  How  to  state  an  accout  in  pleading. 

664.  Pleadings  to  be  liberally  eonstmed. 

656.  Irrelevant  or  redundant  matter  to  be  stricken  ont. 

656.  Description  of  real  property  in  a  pleading. 

667.  Jvdgments  how  to  be  pleaded. 

668.  Conditions  precedent,  how  to  be  pleaded. 
66§ .  Prirate  statutes  how  to  be  pleaded. 

660.  Libel  and  slander,  how  stated  in  complaint. 

OBI.  Answer  in  such  cases. 

663,  In  actions  to  recover  property  distrained  for  damage,  anawer  anad 
not  set  forth  title. 

663.  What  causes  of  action  may  be  Joined  in  the  same  action. 

664.  Allegation  not  denied  ;  when  to  be  deemed  true. 
W.  A  material  allegation  defined* 

§  652.   Every  pleading  must  be  subscribed  by  tiie 

party,  or  his  attorney,  and  the  complainti  answer  and 
reply,  must  be  verified  by  the  party,  his  agent  or  attor* 
ney,  to  the  efiect  that  he  believes  it  to  be  true.  The 
verification  must  be  made,  by  the  afiidavit  of  the  party, 
or,  if  there  be  several  parties  united  in  interest  and 
pleading  together,  by  one  at  least  of  such  parties, 
if  such  party  be  within  the  state  and  capable  of  making 

■ 

the  affidavit ;  otherwise  the  affidavit  may  be  made  by 
the  agent  or  attorney  of  the  party.  The  affidavit  may 
also  be  made  by  the  agent  or  attorney,  if  the  action  or 
defence  be  fi)unded  upon  a  written  instrument  for  the 
payment  of  money  only,  and  such  instrument  be  in  the 
possession  of  the  agent  or  attorney,  or  if  all  the  mate- 
rial allegations  of  the  pleading  be  within  the  personal 
knowledge  of  the  agent  or  attorney.    When  the  affida- 
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vit  is  made  by  the  agent  or  attorney,  it  must  set  forth 
the  reason  of  his  making  it. 

The  verification  may  be  omitted,  when  an  admission 
of  the  truth  of  the  complaint  might  subject  the  party 
to  prosecution  for  felony.  And  no  pleading,  verified  as 
herein  required,  can  be  used  in  a  criminal  prosecution 
against  the  party,  as  proof  of  a  fact  admitted  or  alleged 
in  such  pleading. 

Amended  Code^  ^  157. 

This  section,  it  will  be  perceived,  is  changed  from  the  form 
which  it  bears,  in  the  amended  code,  to  that  substantially 
-which  the  Commissioners  recommended  in  their  second  report. 
The  original  code  required  the  pleadings  to  be  verified  in  all 
cases,  except  when  the  party  would  be  privileged  from  testi- 
fying as  a  witness  to  the  same  matters ;  the  amended  code 
requires  it  only  in  those  cases  where  the  previous  pleading 
has  been  verified.  So  that  the  plaintiff  may  in  all  cases  veri- 
fy his  complaint  or  not,  as  he  pleases ;  if,  however,  he  do 
verify  it,  then  the  answer  must  be  verified,  otherwise  it  need 
not.  Still  the  defendant  may,  if  he  choose,  verify  his 
answer,  and  in  that  case  the  reply  must  be  verified.  The 
diflference  between  the  two  schemes  is  this,  that  the  one 
does  not  permit  a  party  to  make  an  allegation,  when  he  is 
not  willing  to  make  oath  of  his  belief  in  it ;  the  other  per- 
mits him  to  make  what  allegations  he  pleases,  whether  he 
believes  them  or  not. 

Ought  these  solemn  allegations  of  the  parties,  which  are 
called  pleadings,  and  which  set  forih  the  cause  of  action  and 
defence,  to  be  verified  or  not  ?  The  solution  of  this  ques- 
tion depends  upon  two  others :  first,  whether  a  party  should 
be  allowed  to  aver  what  he  does  not  believe ;  and  second, 
whether  there  be  any  better  test  of  his  belief,  than  his  own 
affidavit.     Both  questions  admit  of  easy  answers. 

There  are  several  reasons,  why  a  party  should  not  be  per- 
mitted to  aver,  in  a  court  of  justice,  what  he  does  not  believe  : 
Ifirih  ooDE.J  18 
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First  The  courts  are,  or  should  be,  schools  of  morals.  It 
becomes  them  to  set  virtuous  examples.  Of  all  the  institu- 
tions  of  society,  they  should  be  most  sacred  to  truth.  When- 
ever, therefore,  they  sanction,  connive  at,  or  open  the  door  to 
untruths,  they  falsify  their  own  professions,  and  become  the 
corrupters,  rather  than  the  teachers  of  mankind. 

Second,  Men  should  be  protected,  as  far  as  possible,  against 
false  charges.  It  is  signally  unjust,  that  any  person  shouH 
vex  another  ^rith  a  olaim,  founded  upon  statements  which  he 
does  not  believe.  Nay  more,  it  is  the  highest  duty  of  society, 
to  protect  every  member  of  it  in  the  enjoyment  of  his  rights. 
What  sort  of  protection  does  it  afford,  if  it  allows  their  rights 
to  be  assailed  by  every  adventurer,  even  though  he  furnishes^ 
not  only  no  security  against  his  misconduct,  and  no  proofs  of 
Us  charge,  but  no  test  of  bis  sincerity,  not  so  much  even  as 
lus  affidavit  of  belief  in  it. 

Tkird,  Lawsuits  are  a  disadvantage  to  society  at  large. 
They  require  a  large  array  of  public  officers.  They  require 
the  attendance  of  citizens,  either  as  jurors  or  as  witnesses^ 
to  the  detriment  of  their  own  afiairs.  It  seems  consequently 
most  fit,  that  a  check,  at  least  as  great  as  this,  should  be  in- 
terposed to  the  prosecution  of  frivolous  or  fictitious  lawsuits. 

Fourth.  If  the  party  be  not  confined  in  his  pleading  to 
what  he  believes,  no  adequate  reform  in  pleading  can  ever  be 
affected.  Should  the  rule  adopted  by  the  last  legislature  be  re- 
tained, plaintiffs  may  put  in  the  old  form  of  declarations  as 
complaints  under  the  code;  defendants  then  must  answer  every 
allegation  specifically,  or  it  will  be  taken  as  true.  Will  this 
be  tolerated  any  considerable  length  of  time^  It  will  not; 
and  then  either  the  oath  will  be  required;  or  this  rule  of 
pleading  will  be  abrogated,  and  the  general  issue,  as  formerly 
brought  into  use. 

If  then  it  be  clear,  that  no  party  should  be  allowed  to 
aver  in  a  court  of  justice  what  he  does  not  believe,  the  re- 
maining inquiry  is,  whether  there  be  any  better  test  of  one's 
belief  than  his  affidavit.  Here  there  seems  no  room  for 
question.  The  oath  is  the  universal  test  applied  to  the  con- 
sciences of  witnesses.  If  it  be  good  for  the  witnesses,  it  is 
equally  good  for  the  litigants. 

What  reason  is  there,  that  the  affidavit  should  not  he  re- 


CIVIL   PROCEDURE.  376 

quiredl  The  multiplication  of  oaths,  says  one.  Then  abol- 
ish oaths  altogether.  Let  witnesses  be  no  more  sworn.  But 
so  long  as  you  administer  the  oath  to  the  witness,  require  it 
also  of  the  party.  Requiring  it  of  him,  so  far  from  multiply- 
ing oaths,  diminishes  them.  For  every  oath  required  of  a  party 
more  than  two  witnesses  are  dispensed  with.  Who  that  is 
at  all  conversant  with  the  courts,  but  knows,  that  every  day 
in  court  sees  numerous  witnesses  brought,  at  great  inconven- 
ience to  themselves,  to  swear  to  facts,  which  the  parties 
would  not  dare  deny,  if  they  were  put  to  their  oaths. 
Can  there  be  a  doubt  which  is  better,  to  harrass  the  witness- 
es, or  to  purge  the  consciences  of  the  parties'? 

§  653.  It  is  not  necessary  for  a  party  to  set  forth  in  a 
pleading  the  items  of  an  account  therein  alleged,  where 
they  exceed  twenty  in  number,  but  he  must  deliver  to 
the  adverse  party,  within  ten  days,  afler  a  demand 
thereof  in  writing,  a  copy  of  the  account  verified  by  his 
own  oath,  or  that  of  his  agent  or  attorney,  to  the  effect 
that  he  believes  it  to  be  true,  or  be  precluded  from  giv- 
ing evidence  thereof  The  court,  or  a  judge  thereof, 
or  a  county  judge,  may  order  a  further  account,  when 
the  one  delivered  is  defective. 

Amended  Code^  §  158. 

§  654.  In  the  construction  of  a  pleading,  for  the  pur- 
pose of  determining  its  effect,  its  allegations  must  be 
liberally  constued,  with  a  view  to  substantial  justice 
between  the  parties. 

Amended  Code^  §  159. 

§  655.  If  irrelevant  or  redundant  matter  be  inserted 
in  a  pleading,  it  may  be  stricken  out,  on  motion  of  any 
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person  aggrieved  thereby.  And  when  the  allegations 
of  a  pleading  are  so  indefinite  or  uncertain,  that  the  pre- 
cise nature  of  the  charge  or  defence  is  not  apparent,  the 
court  may  require  the  pleading  to  be  made  definite  and 
certain,  by  amendment. 

Amended  Codcj  ^  160. 

§  656.  In  an  action  for  the  recovery  of  real  property, 
it  must  be  described  in  the  complaint  with  such  con- 
venient certainty,  as  to  enable  an  officer  upon  execution 
to  identify  it. 

2  R.  iS.,  304,  s,  8. 

§  657.  In  pleading  a  judgment,  or  other  determina- 
tion, of  a  court  or  officer  of  special  jurisdiction,  it  is 
not  necessary  to  state  the  facts  conferring  jurisdiction, 
but  such  judgment  or  determination  may  be  stated  to 
have  been  duly  given  or  made.  If  sucJi  allegation  be 
controverted,  the  party  pleading  must  establish  on  the 
trial,  the  facts  conferring  jurisdiction. 

Amended  Code^  ^  161. 

§  658.  In  pleading  the  performance  of  conditions 
precedent  in  a  contract,  it  is  not  necessary  to  state  the 
facts,  showing  such  performance  ;  but  it  may  be  stated 
generally,  that  the  party  duly  performed  all  the  condi- 
tions on  his  part ;  and  if  such  allegation  be  controverted, 
the  party  pleading  must  establish  on  the  trial  the  facts 
showing  such  performance. 

Amended  Code^  ^  162. 
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§  659.  In  pleading  a  private  statute,  or  a  right  de- 
rived therefrom,  it  is  sufficient  to  refer  to  such  statute, 
by  its  title  and  t'  e  day  of  its  passage,  and  the  court 
must  thereupon  take  judicial  notice  thereof. 

Amended  Codcj  §  163. 

§  660.  In  an  action  for  libel  or  slander,  it  is  not  ne- 
cessary to  state  in  the  complaint,  any  extrinsic  facts, 
for  the  purpose  of  showing  the  application  to  the  plain- 
tiff, of  the  defamatory  matter  out  of  which  the  cause 
of  action  arose ;  but  it  is  sufficient  to  state  generally, 
that  the  same  was  published  or  spoken  concerning  the 
plaintiff,  and  if  such  allegation  be  controverted,  the 
plaintiff  must  establish,  on  the  trial,  that  it  was  so  pub- 
lished or  spoken. 

Amended  Code^  ^  164. 

§  661.  In  the  actions  mentioned  in  the  last  section, 
the  defendant  may  in  his  answer,  allege  both  the  trath 
of  the  matter  charged  as  defamatory,  and  any  mitiga- 
ting circumstances,  to  reduce  the  amount  of  damages ; 
and  whether  he  prove  the  justification  or  not,  he  may 

give  in  evidence  the  mitigating  circumstances. 

JImended  Code^  §  165. 

^  662.  In  an  action  to  recover  the  possession  of  pro- 
perty distrained  fordoing  damage,  an  answer  that  the 
defendant,  or  person  by  whose  command  he  acted,  was 
lawfully  possessed  of  the  real  property  upon  which  the 
distress  was  made,  and  that  the  property  distrained 
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was  at  the  time  doing  damage   thereon,  is  sufficient^ 
without  setting  forth  the  title  to  such  real  property. 

Jlmended  Code^  ^  166. 

§  663.  The  plaintiff  may  unite  several  causes  of  ac- 
tion in  the  same  complaint,  where  they  all  arise  out  ol, 

1.  Contract,  express  or  implied :  or, 

2.  Claims  to  recover  specific  real  property,  with  or 
without  damages,  for  the  withholding  thereof,  and  the 
rents  and  profits  of  the  same :  or, 

3.  Claims  to  recover  specific  personal  property,  with 
or  without  damages,  for  the  withholding  thereof:  or, 

4.  Claims  against  a  trustee,  by  virtue  of  a  contract,  or 
by  operation  of  law :  or, 

5.  Injuries  to  character :  or, 

6.  Other  injuries  to  person  and  property,  or  either : 

But  the  causes  of  action,  so  united,  must  all  belong 
to  one  only  of  these  classes,  and  must  aflfect  all  the 
parties  to  the  action,  and  not  require  different  places  of 
trial,  and  must  be  separately  stated. 

Amended  Code^  ^  167,  altered,  so  as  to  allow  some  causes 
of  action  to  be  united,  which  can  not  be  united  under  that 
section. 

§  664.  Every  material  allegation  of  the  complaint  not 
specifically  controverted  by  the  answer,  as  prescribed 
in  section  645 ;  and  every  material  allegation  of  new 
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matter  in  the  answer  constituting  a  counter  slaim,  not 
specifically  controverted  by  the  reply,  as  prescrtbed  in 
section  65 1>  must  for  the  purposes  of  the  action,  be  taken 
as  true.  But  the  allegation  of  new  matter  in  the 
answer  not  relating  to  a  counter  claim,  or  of  new  mat- 
ter in  a  reply,  is  to  be  deemed  controverted  by  the  ad- 
verse party,  as  upon  a  direct  denial,  or  avoidance, 
-as  the  case  may  require. 

Amended  Code^  ^  168. 

§  665.  A  material  allegation  in  a  pleading,  is  one 
essential  to  the  claim  or  defence,  and  which  could  not 
be  stricken  from  the  pleading,  without  leaving  it  in- 
sufficient. 


JVew. 


CHAPTER  VI. 


MISTAKES  IN  PLEADIKQ,  AND  AMENDMENTS. 

BscTioN  666.  Material  yariancvs,  how  provided  for. 

667.  ImnKiterial  variances,  how  provided  for. 

668.  What  to  be  deemed  a  variance. 

669.  Amendments  oT  Course,  and  aftet  deihurret. 

670.  Amendments  by  the  cou^t. 

671.  Suing  a  party  by  a  flctitioas  name,  when  allowed. 

672.  No  error  or  defect  to  be  regarded,  unless  it  affect  substantial  rights. 

673.  Supplemental  complaint,  answer  and  reply. 

§666.  No  variance  between  the  allegation  in  a  plead- 
ing and  the  proof,  is  to  be  deemed  material,  unless  it 
have  actually  piisled  the  adverse  party,  to  his  prejudice, 
in  maintaining  his  action  or  defence,  upon  the  merits. 
Whenever  it  is  alleged,  that  a  party  has  been  so  misled, 
that  fact  must  be  proved  to  the  satisfaction  of  the  coiu-i 


•_  1 


3S0  THE  CODE  OF 

and  it  must  be  shown  in  what  respect  he  has  been  mis 
led ;  and  thereupon  the  court  may  order  the  pleading 
to  be  amended,  upon  such  terms  as  may  be  just. 

Amended  Code^  ^  169. 

§  667.  Where  the  variance  is  not  material,  as  provid- 
ed in  the  last  section,  the  court  may  direct  the  fact  to 
be  found  according  to  the  evidence,  or  may  order  an 
immediate  amendment,  without  costs. 

Ament'ed  Code,  §  170. 

§  668.  Where,  however,  the  allegation  of  the  claim 
or  defence  to  which  the  proof  is  directed  is  unproved, 
not  in  some  particular  or  particulars  only,  but  in  its 
general  scope  and  meaning,  it  is  not  to  be  deemed  a 
case  of  variance,  within  the  last  two  sections,  but  a 
failure  of  proof. 

Amended  Codij  ^171. 

§  669.  Any  pleading  may  be  once  amended  by  the 
party  of  course,  without  costs,  and  without  prejudice 
to  the  proceedings  already  had,  at  any  time  before  the 
period  for  answering  it  expires,  or,  if  it  do  not  delay  the 
trial,  it  can  be  so  amended  at  any  time  within  twenty 
days  after  service  of  the  answer  to  such  pleading.  In 
such  case  a  copy  of  the  amended  pleading  must  be 
served  on  the  adverse  party.  After  the  decision  of  a 
demurrer,  either  at  a  general  or  special  term,  the  court 
may,  in  its  discretion,  if  it  appear  that  the  demurrer  was 
interposed  in  good  faith,  allow  the  defendant  to  answer. 
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Upon  such  terms  as  to  trial  by  the  court  or  referees,  or 
as  to  costs,  or  otherwise,  as  may  be  just. 

Amended  Code^  ^  172. 

§  670.  The  court  may,  at  any  time,  in  furtherance  of 
justice,  and  on  such  terms  as  may  be  proper,  amend 
any  pleading  or  proceeding,  by  adding  or  striking  out 
the  name  of  any  party,  or  by  correcting  a  mistake  in 
the  name  of  a  party  or  a  mistake  in  any  other  respect, 
or  by  inserting  other  allegations  material  to  the  case, 
or,  when  the  amendment  does  not  change  substantially 
the  claim  or  defence,  by  conforming  the  pleading  or 
proceeding  to  the  facts  proved.     The  court  may  like- 
wise, in  its  discretion,  allow  an  answer  or  reply  to  be 
made,  after  the  time  limited  by  this  act,  or  by  an  order 
enlarging  such  time,  and  may  also,  at  any  time  within 
one  year  after  notice  thereof,  relieve  a  party  from  a 
judgment,  order,  or  other  proceeding,  taken  against  him 
through  his  mistake,  inadvertence,  surprise,  or  excusa- 
ble neglect;  and  may  supply  an  omission,  in  any  pro- 
ceeding.    And  whenever  any  proceeding  taken  by  a 
party  fails  to  conform  in  any  respect  to  the  provisions 
of  this  code,  the  court  may  permit  an  amendment  of 
such  proceeding,  so  as  to  make  it  comformable  thereto. 

Amended  Cody  ^  173,  modified  in  the  latter  part  of  the  first 
sentence. 

§  671.  When  the  plaintiff  is  ignorant  of  the  name  of 
a  defendant,  such  defendant  may  be  designated  in  any 
pleading  or  proceeding,  by  any  name ;  and  when  his 
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true  name  is  discovered,  the  pleading  or  proceeding 
may  be  amended  accordingly. 

Amended  Codcj  §  175. 

§  672.  The  court  must,  in  every  stage  of  an  action» 
disregard  any  error,  or  defect,  in  the  pleadings  or  pro- 
ceedings, which  does  not  affect  the  substantial  rights 
of  the  adverse  party ;  and  no  judgment  can  be  reversed 
or  affected  by  reason  of  such  error  or  defect* 

Amended  Code^  §  176. 

§  673.  The  plaintiff  and  defendant  respectively,  may 
be  allowed,  on  motion,  to  make  a  supplemental  com- 
plaint, answer  or  reply,  alleging  facts  material  to  the 
case,  occurring  after  the  former  complaint,  answer  or 
reply* 

Amended  Code,  §  177,  omitting  an  addition  made  at  the 
last  session,  which  relates  rather  to  an  amendment  of  a 
pleadings  than  to  a  supplemental  pleading* 
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TITLE  VII. 

OP   THE   PROVISIONAL   REMEDIES   IN   CIVIL   ACTIONS. 

Chapter  I.  Arrest  and  bail. 

II.  Claim  and  delivery  of  personal  property, 

III.  Ii^iuiction. 

IV.  Attachment. 
V.  Receivers. 

VI.    Deposit  in  court. 


CHAPTER  I. 

ARREST   AND   BAIL. 

fiscTioN  674.  No  person  to  be  arrested,  except  as  prescribed  by  this  code. 

675.  Cases  in  which  defendant  may  be  arrested. 

676.  Order  for  arrest,  by  whom  made. 

677.  Affidavit  to  obtain  order. 

678.  Security  by  plaintiff,  before  order  for  arrest. 

679.  Order,  when  made  and  its  form. 

680.  Affidavit  and  order  to  be  delivered  to  sheriff,  and  copy  to  defendant. 

681.  Arrest,  how  made. 

682.  Defendant  to  be  discharged  on  bail  or  deposit. 

683.  Bail,  how  given. 

684.  685.    Surrender  of  defendant. 

686.  Bail,  how  proceeded  against. 

687.  Bail,  how  exonerated. 

688.  Delivery  of  undertaking  to  plaintiff,  and  Its  acceptance  or  rejection 

by  him. 

689.  Notice  of  justification.    New  undertaking,  if  other  bail. 

690.  Qualifications  of  bail. 

691.  692.    Justification  and  allowance  of  bail. 

693.  Deposit  of  money  with  sheriflT. 

694.  Payment  of  money  into  court  by  sheriff. 

695.  Substituting  bail  for  deposit. 

696.  Money  deposited,  how  applied,  or  disposed  of. 

697.  Sheriff,  when  liable  as  bail;  and  his  discharge  from  liability. 

698.  Proceedings  on  judgment  against  sheriff. 

699.  Bail  liable  to  sheriif. 

700.  Motion  to  vacate  order  of  arrest,  or  reduce  bail. 

701.  Affidavits  on  motion. 

674.  No  person  can  be  arrested  in  a  civil  action^  ex- 
cept as  prescribed  by  this  chapter ;  but  this  provision 
does  not  apply  to  proceedings  for  contempt. 
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Amended  Code^  §  178.  It  has  been  sometimes  doubted 
whether  this  section  abolishes  the  writ  of  ne  exeat.  Why  it 
should  be  doubted  we  cannot  understand.  The  language  ap- 
pears to  us  as  explicit  as  it  can  be  made.  Nothing  certainly 
was  farther  from  our  intention  than  to  leave  any  mode  of  ar- 
rest not  provided  for  in  this  chapter,  except  upon  proceed- 
ings for  contempt,  and  under  the  act  to  abolish  imprisonment 
for  debt.  As  it  is  now  proposed  to  repeal  the  latter,  this  sec- 
tion is  intended  to  embrace  every  case  of  arrest  in  a  civil  ac- 
tion, except  for  contempt. 

§  675.  The  defendant  may  be  arrested,  as  hereinafter 
prescribed,  in  the  following  cases  : 

1.  In  an  action  for  the  recovery  of  damages,  on  a 
cause  of  action  arising  on  obligation,  where  the  defend- 
ant is  not  a  resident  of  the  state,  or  is  about  to  remore 
therefrom,  or  where  the  action  is  for  a  wilful  injury  to 
person,  or  to  property  knowing  the  property  to  belong 
to  another : 

2.  In  an  action  for  a  fine,  or  penalty,  or  on  a  promise 
to  marry,  or  for  money  or  property  embezzled,  or  fraud- 
ulently missapplied,  or  converted  to  his  own  use,  by  a 
public  officer,  or  an  officer  of  a  corporation,  or  an  at- 
torney, factor,  broker,  agent  or  clerk,  in  the  course  of 
his  employment  as  such,  or  by  any  other  person  in  a 
fiduciary  capacity,  or  for  misconduct  or  neglect  in  of- 
fice or  in  a  professional  employment : 

3.  In  an  action  to  recover  the  possession  of  personal 
property  unjustly  detained,  where  the  property  or  any 
part  thereof  has  been  concealed,  removed  or  disposed 
of,  so  that  it  cannot  be  found  or  taken  by  the  sheriff: 
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4.  When  the  defendant  has  been  gnilty  of  a  fraud,  in 
contracting  the  debt,  or  incurring  the  obligation,  for 
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which  the  action  is  brought,  or  in  concealing  or  dispo- 
sing of  the  property,  for  the  taking,  detention,  or  con- 
version of  which  the  action  is  brought: 

5.  When  the  defendant  has  removed,  concealed  or 
disposed  of,  his  property,  or  is  about  to  do  so,  with  in- 
tent to  defraud  his  creditors. 

6.  When  the  arrest  of  the  defendant  is  expressly  au- 
thorized by  special  statutes,  in  an  action  for  a  fine  or 
penalty,  or  for  a  wilful  violation  of  duty.  But  no  female 
can  be  arrested,  in  any  action,  except  for  a  wilful  injury 
to  person,  character  or  property : 

•Amended  Code^  §  179.     Varied  in  expression  and  enlarged, 
so  as  to  include  the  cases  mentioned  in  subdivision  6. 

§  676.  An  order  for  the  arrest  of  the  defendant,  must 
be  obtained  from  a  judge  of  the  court  in  which  the  ac- 
tion is  brought,  or  if  the  action  be  in  the  supreme  court, 

from  a  county  judge. 

Amended  Code^  §  180. 

§  677.  The  order  may  be  made,  whenever  it  appears 

to  the  judge  by  the  affidavit  of  the  plaintiff,  or  of  any 

other  person,  that  a  sufficient  cause  of  action   exists, 

and  that  the  case  is  one  of  those  mentioned  in  section 
675. 

Amended  Code^  §  181. 

§  678.  Before  making  the  order,  the  judge  must  re- 
quire a  written  undertaking  on  the  part  of  the  plaintiff. 


286  THE  CX)DE  OF 

with  or  without  sureties,  to  the  ejffect,  that  if  the  defend- 
ant recover  judgment,  the  plaintiff  will  pay  all  costs  and 
charges  that  may  be  awarded  to  the  defendant,  and  all 
damages  which  he  may  sustain  by  reason  of  the  arrest, 
not  exceeding  the  sum  specified  in  the  undertaking, 
which  must  be  at  least  one  hundred  dollars.  If  the  un- 
dertaking be  executed  by  the  plaintiff,  without  sureties, 
he  must  annex  thereto  an  affidavit,  that  he  is  a  resident 
and  householder  or  freeholder  within  the  state,  and 
worth  double  the  sum  specified  in  the  undertaking, 
over  all  his  debts  and  liabilities. 

Amended  Codsy  §  182. 

§  679.  The  order  may  be  made,  to  accompany  the 
summons,  or  at  any  time  afterwards,  before  judgment. 
It  must  require  the  sheriff  of  the  county,  where  the  de- 
fendant may  be  found,  forthwith  to  arrest  him  and  hold 
him  to  bail  in  a  specified  sum,  and  to  return  the  order 
at  a  time  and  place  therein  mentioned,  to  the  plaintiff  or 
attorney  by  whom  it  is  subscribed  or  endorsed. 

Amended  Codtj  ^  183. 

§  680.  The  aflidavit  and  order  of  arrest  must  be  de- 
livered to  the  sheriff,  who,  upon  arresting  the  defendant, 
must  deliver  to  him  a  copy  thereof 

Amended  Code^  ^  184. 

681.  The  sheriff  must  execute  the  order,  by  arresting 
the  defendant  and  keeping  him  in  custody,  until  dis- 
charged by  law. 

Amended  Code^  ^  185. 
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§  682.  The  defendant,  at  any  time  before  execution, 
may  be  discharged  from  the  arrest,  either  upon  giving 
bail,  or  upon  depositing  the  amount  mentioned  in  the 
order  of  arrest,  as  provided  in  this  chapter. 

Amended  Code^  §  186 

§  683.  The  defendant  may  give  bail,  by  causing  a 
written  undertaking  to  be  executed  by  two  or  more  suf- 
ficient bail,  stating  their  places  of  residence  and  occu- 
pations, to  the  effect,  that  the  defendant  shall  at  all  times 
render  himself  amenable  to  the  process  of  the  court, 
during  the  pendency  of  the  action,  and  to  such  as  may 
be  issued  to  enforce  the  judgment  therein,  or  if  he  be 
arrested  for  the  cause  mentioned  in  the  third  subdivis- 
ion of  section  675,  an  undertaking  to  the  same  effect  as 
that  provided  by  section  707. 

Amended  Codej  ^  187. 

§  684.  At  any  time  before  a  failure  to  comply  with 
their  undertaking,  the  bail  may  surrender  the  defendant 
in  their  exoneration,  or  he  may  surrender  himself  to 
the  sheriff  of  the  county  where  he  was  arrested,  in  the 
following  manner : 

1.  A  certified  copy  of  the  undertaking  of  the  bail 
must  be  delivered  to  the  sheriff,  who  shall  detain  the 
defendant  in  his  custody  thereon,  as  upon  an  order  of 
arrest,  and  by  a  certificate  in  writing  acknowledge  the 

surrender : 
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2.  Upon  the  production  of  a  copy  of  the  undertaking 
and  sheriiF's  certificate,  a  judge  of  the  court  or,  if  the 
action  be  in  the  supreme  court,  a  county  judge 
may,  upon  a  notice  to  the  plaintiff,  of  eight  days 
with   a   copy   of  the   certificate,   order   that  the   bail 

be  exonerated ;  and  on  filing  the  order  and  the  papers 
used  on  such  application,  they  shall  be  exonerated 
accordingly. 

But  this  section  does  not  apply  to  an  arrest  for  the 
cause  mentioned  in  the  third  subdivision  of  section  675. 

Amended  Code^  ^  JSS. 

§  685.  For  the  purpose  of  surrendering  the  defendant, 
the  bail,  at  any  time  or  place,  before  they  are  finally 

charged,  may  themselves  arrest  him,  or  by  a  written 
authority,  endorsed  on  a  certified  copy  of  the  under- 
taking, may  empower  any  person  of  suitable  age  and 
discretion  to  do  so, 

Jlmmded  Code^  ^  189. 

§  686.  In  case  of  failure  to  comply  with  the  under- 
taking, the  bail  can  be  proceeded  against  by  action 
only. 

Amended  Code^  §  190. 

§  687.  The  bail  may  be  exonerated,  either  by  the 
death  of  the  defendant,  or  his  imprisonment  in  a  state 
prison,  or  by  his  legal  discharge  from  the  obligation  to 
render  himself  amenable  to  the  process,  or  by  his  sur- 
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render  to  the  sheriff  of  the  county  where  he  was  arrest- 
ed, in  execution  thereof,  within  twenty  days  after  the 
commencement  of  the  action  against  the  bail,  or  within 
such  further  time  as  may  be  granted  by  the  court. 

Amended  Code,  §  191. 

§  688.  Within  the  time  limited  for  that  purpose,  the 
sheriff  must  deliver  the  order  of  arrest  to  the  plaintiff 
or  attorney  by  whom  it  is  subscribed,  with  his  return, 

endorsed,  and  the  undertaking  of  the  bail  or  a  copy 
thereof.  The  plaintiff,  within  ten  days  thereof,  may 
serve  upon  the  sheriff,  a  notice  that  he  does  not  accept 
the  bail,  or  he  must  be  deemed  to  have  accepted  it,  and 
the  sheriff  shall  be  exonerated  from  liability. 

Amended  Code^  ^  192. 

§  689.  On  the  receipt  of  the  undertaking  or  copy 
and  notice,  the  sheriff  or  defendant  may,  within  ten 
days  thereafter,  give  to  the  plaintiff  or  attorney  by 
whom  the  order  of  arrest  is  subscribed,  notice  of  the 
justification  of  the  same  or  other  bail,  (i^ecifying  the 
places  of  residence  and  occupations  of  the  latter,)  be- 
fore a  judge  of  the  court,  or  county  judge,  or  justice  of 
the  peace,  at  a  specified  time  and  place ;  the  time  to  be 
not  less  than  five,  nor  more  than  ten  days  thereafter. 
In  case  other  bail  be  given,  there  must  be  a  new  under- 
taking, in  the  form  prescribed  in  section  683. 

Amended  Code^  §  193. 

§  690.  The  qualifications  of  bail  must  be  as  follows: 
[civil  code.]  19 
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1.  Each  of  them  must  be  a  resident,  and  householder 
or  freeholder,  within  the  state : 

2.  They  must  each  be  worth  the  amount  specified  in 
the  order  of  arrest,  exclusive  of  property  exempt  from 
execution,  but  the  judge,  or  a  justice  of  the  peace,  on 
justification,  may  allow  more  that  two  bail  to  justify 
severally  in  amounts  less  than  that  expressed  in  the  or- 
der, if  the  whole  justification  be  equivalent  to  that  of 
two  sufficient  bail. 

Amended  Codcy  §  194. 

§  691.  For  the  purpose  of  justification,  each  of  the 
bail  must  attend  before  the  judge,  or  a  justice  of  the 
peace,  at  the  time  and  place  mentioned  in  the  notice, 
and  may  be  examined  on  oath,  on  the  part  of  the  plain- 
tiff, touching  his  sufficiency,  in  such  manner  as  the 
judge  or  justice  of  the  peace,  in  his  discretion,  may  think 
proper.  The  examination  must  be  be  reduced  to  writ- 
ing and  subscribed  by  the  bail,  if  required  by  the  plain- 
tiff. 

Amended  Code^  ^  195. 

§  692.  If  the  judge  or  justice  find  the  bail  sufficient, 
he  must  annex  the  examination  to  the  undertaking, 
endorse  his  allowance  thereon,  and  cause  them  to  be 
filed  with  the  clerk ;  and  the  sheriff  shall  thereupon  be 
exonerated  from  liability. 

Amended  Code^  ^  196. 
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^  693.  The  defendant  may,  at  the  thne  of  his  arrest, 
instead  of  giving  bail,  deposit  with  the  sheriff  the 
amount  mentioned  in  the  order.  The  sheriff  must 
thereupon  give  the  defendant  a  certificate  of  the  de- 
posit, and  the  defendant  shall  be  discharged  out  of  cus- 
tody. 

Amended  Code^  §  197. 

§  694.  The  sheriff  must,  within  four  days  after  the 
deposit,  pay  the  same  into  court ;  and  take  from  the 
officer  receiving  the  same,  two  certificates  of  such  pay- 
ment, the  one  of  which  he  must  deliver  to  the  plaintiff, 
and  the  other  to  the  defendant.  For  any  default  in 
making  such  payment,  the  same  proceedings  may  be 
had  on  the  official  bond  of  the  sheriff  to  collect  the  sum 
deposited,  as  in  other  cases  of  delinquincy. 

Amended  Code,  §  198. 

§  695.  If  money  be  deposited,  as  provided  in  the  last 
two  sections,  bail  may  be  given  and  justified  upon  no- 
tice, as  prescribed  in  section  689,  at  any  time  before 
judgment ;  and  thereupon  the  judge  before  whom  the 
justification  is  had,  must  direct,  in  the  order  of  allow- 
ance, that  the  money  deposited  be  refunded  by  the  sher- 
iff to  the  defendant,  and  it  must  be  refunded  accordingly. 

.Amended  Code,  ^  199. 

§  696.  Where  money  shall  have  been  so  deposited,  if 
it  remain  on  deposit  at  the  time  of  an  order  or  judg- 
ment for  the  payment  of  money  to  the  plaintiff,   the 
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clerk  must,  under  the  direction  of  the  court,  apply  the 
same  in  satisfaction  thereof,  and  after  satisfying  the 
judgment,  refund  the  surplus,  if  any,  to  the  defendants 

If  the  judgment  be  in  favor  of  the  defendant,  the  clerk 
must  refund  to  him  the  whole  sum  deposited  and  re- 
maining unapplied. 

Amended  Code^  §  200. 

§  697.  If,  after  being  arrested,  the  defendant  escape 
or  be  rescued,  or  bail  be  not  given  or  justified,  or  a  de- 
posite  be  not  made  instead  thereof,  the  sheriff  shall  him- 
self be  liable  as  bail.  But  he  may  discharge  himself 
from  such  liability,  by  the  giving  and  justification  of 

bail  as  provided  in  sections  639,  690,  691,  and  692,  at 
any  time  before  process  against  the  person  of  the  de- 
fendant, to  enforce  an  order  or  judgment  in  the  action. 

Amended  Code^  ^201. 

§  698.  If  a  judgment  be  recovered  against  the  sherifl[j; 
upon  his  liability  as  bail,  and  an  execution  thereon  be 
returned  unsatisfied,  in  whole  or  in  part,  the  same  pro- 
ceedings may  be  had  on  the  official  bond  of  the  sheriff^ 
to  collect  the  deficiency,  as  in  other  cases  of  delinquency- 

Amended  Code^  §  202. 

§  699.  The  bail  taken  upon  the  arrest,  shall,  unless 
they  justify,  or  other  bail  be  given  or  justified,  be  liable 
to  the  sheriff,  by  action,  for  the  damages  which  he  may 
sustain  by  reason  of  such  omission. 

Ammded  Code,  \  203. 
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§  700.  A  defendant  arrested  may,  at  any  time  before 
the  justification  of  bail,  apply,  on  motion,  to  vacate  the 

order  of  arrest,  or  to  reduce  the  amount  of  bail. 

Jimended  Code,  §  204. 

701.  If  the  motion  be  made  upon  affidavits  6n  the 
|)art  of  the  defendant,  but  not  otherwise,  the  plaintiff 

may  oppose  the  same  by  affidavits  or  other  proofs,  in 
•addition  to  those  on  which  the  order  of  arrest  was 
made. 

Amended  Code,  ^  20B, 

CHAPTER  11. 

CLAIM  AND  DELIVERY  OF  PERSONAL  PROPERTY. 

SECTION  702.  Delivery  of  personal  property,  when  it  may  be  claimed. 

703.  Affidavit  and  its  requisites. 

704.  Requisition  to  sheriff,  to  take  and  deliver  the  property, 

705.  Security  on  the  ptirt  of  the  plaintiff^  and  justification. 

706.  Bzception  to  sureties  and  proceedings  thereon  or  on  failure  to  tx* 

cept. 

707.  Defendant  when  entitled  to  r«-delivery. 
706.    Justification  of  defendant's  sureties. 

709.  Qualification  and  Justification  of  sureties. 

710.  Property,  how  taken  When  coneealed  in  building  or  taelosar*. 

711.  Property,  how  kept. 

712.  Claim  of  property  by  third  person. 

713.  Notice  and  ai&davit,  when  and  where  to  be  filed. 

^  702.  The  plaintiiF,  in  an  action  to  recover  the  pos* 
session  of  personal  property,  may  at  the  time  of  issu- 
ing the  summons,  or  at  any  time  before  answer,  claim 
the  immediate  delivery  of  such  property  as  provided  in 
this  chapter, 

§  703.  Where  a  delivery  is  claimed,  an  affidavit  must 
be  made  by  the  plaintiff,  or  by  some  one  in  his  behalf, 
showing, 
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1.  That  the  plaintifif  is  the  owner  of  the  property 
claimed,  (particularly  describing  it,)  or  is  lawfully  en* 
titled  to  the  possession  thereof,  by  virtue  of  a  special 
property  therein,  the  facts  in  respect  to  which  must  be 
set  forth : 

2.  That  the  property  i»  wrongfully  detained  by  the 
defendant : 

3.  The  alleged  cause  of  the  detention  thereof;^  ac- 
cording to  his  best  knowledge,  information  and  belief 

4.  That  the  same  has  not  been  taken  for  a  tax,  as^ 
sessment  or  fine,  pursuant  to  a  statute ;  or  seized  under 
an  execution  or  attachment  against  the  property  of  the 
plaintiff;  or  if  so  seized,  that  it  is,  by  statute  exempt 
from  such  seizure ;  and, 

5.  The  actual  value  of  the  property, 

Amended  Ccdty  §  207. 

§  704.  The  plaintiff  may,  thereupon,  by  an  endorse- 
ment in  writing  upon  the  aflB[davit,  require  the  sheriff 
of  the  county  where  the  property  claimed  may  be,  to 
take  the  same  from  the  defendant,  and  deliver  it  to  the 
I^aintiff. 

Amended  Code^  §  208. 

§  705.  Upon  the  receipt  of  the  affidavit  and  notice^ 
with  a  written  undertaking,  executed  by  one  or  more 
sufficient  sureties,  approved  by  the  sheriff  to  the  effect 
that  they  are  bound,  in  double  the  value  of  the  proper- 
ty as  stated  in  the  affidavit,  for  the  prosecution  of  the  ac- 
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tion,  for  the  return  of  the  property  to  the  defendant,  if 
return  thereof  be  adjudged,  and  for  the  payment  to  him 
of  such  sum  as  may,  for  any  cause,  be  recovered  against 
the  plaintiff,  the  sheriff  must  forthwith  take  the  pro- 
perty described  in  the  affidavit,  if  it  be  in  the  posses- 
sion of  the  defendant  or  his  agent,  and  retain  it  in  his 
custody.  He  must  also,  without  delay,  serve  on  the 
defendant  a  copy  of  the  affidavit,  notice  and  undertak- 
ing, by  delivering  the  same  to  him  personally,  if  he 
can  be  found,  or  to  his  agent,  from  whose  possession 
the  property  is  taken ;  or  if  neither  can  be  found,  by 
leaving  them  at  the  usual  place  of  abode  of  either,  with 
some  person  of  suitable  age  and  discretion. 

Amended  Code^  ^  209. 

§  706,  The  defendant  may  within  three  days  afler 
the  service  of  a  copy  of  the  affidavit  and  undertaking, 
give  notice  to  the  sheriff  that  he  excepts  to  the  suffici- 
ency of  the  sureties.  If  he  fail  to  do  so,  he  must  be 
deemed  to  have  waived  all  objection  to  them.  When 
the  defendant  excepts,  the  sureties  must  justify  on  no- 
tice in  like  manner,  as  upon  bail  on  arrest.  And  the 
sheriff  shall  be  responsible  for  the  sufficiency  of  the 
sureties  until  the  objection  to  them  is  either  waived  an 
above  provided,  or  untU  they  justify.  If  the  defendant 
except  to  the  sureties,  he  cannot  reclaim  the  property 
as  provided  in  the  next  section. 

Mmended  Codej  §  210. 
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§  707.  At  any  time  before  the  delivery  of  the  proper* 
ty  to  the  plaintiff,  the  defendant  may,  if  he  do  not  ex- 
cept to  the  sureties  of  the  plaintiff,  require  the  return 

thereof,  upon  giving  to  the  sheriff  a  written  underta- 
king, executed  by  two  or  more  sufficient  sureties,  to 

the  effect  that  they  are  bound,  in  double  the  value  of 
the  property,  as  stated  in  the  affidavit  of  the  plaintiff, 
for  the  delivery  thereof  to  the  plaintiff,  if  such  delivery 
be  adjudged,  and  for  the  payment  to  him  of  such  sum 
as  may,  for  any  cause,  be  recovered  against  the  defend- 

■ 

ant.  If  a  return  of  the  property  be  not  so  required 
within  three  days  afler  the  taking  and  service  of  notice 
to  the  defendant,  it  must  be  delivered  to  the  plaintiff, 
except  as  provided  in  section  712. 

Amended  Code  ^211. 

§  708.  The  defendant's  sureties,  upon  notice  to  the 
plaintiff  of  not  less  than  two  nor  more  than  six  days, 
must  justify  before  a  judge  or  justice  of  the  peace,  in 
the  same  manner  as  upon  bail  on  arrest ;  and  upon 
such  justification,  the  sheriff  must  deliver  the  property 
to  the  defendant.  The  sheriff  shall  be  responsible  for 
the  defendant's  sureties,  until  they  justify,  or  until  the 
uistification  is  completed  or  expressly  waived,  and  may 
i^etain  the  property  until  that  time,  but  if  they  or  othr 
Qrs  in  their  place,  fail  to  justify,  at  the  time  and  place 
appointed,  he  must  deliver  the  property  to  the  plaintiff^ 

Amtnded  Code^  ^  212. 
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§  709.  The  qualification  of  sureties  and  their  justifi- 
cation, must  be  such  as  are  prescribed  by  sections  6&0 
and  691,  in  respect  to  bail  upon  an  order  of  arrest. 

Jhnended  Code^  ^213. 

§  710.  If  the  property  or  any  part  thereof  be  conceal- 
ed in  a  building  or  enclosure,  the  sherifi*  must  publicly 
demand  its  delivery.  If  it  be  not  delivered,  he  must 
cause  the  building  or  enclosure  to  be  broken  open,  and 
take  the  property  into  his  possession ,  and  if  neces- 
sary, he  may  call  to  his  aid  the  power  of  his  county. 

•Amended  Codcj  ^  214. 

§  711.  When  the  sheriff"  shall  have  taken  property, 
as  in  this  chapter  provided,  he  must  keep  it  in  a  secure 
place,  and  deliver  it  to  the  party  entitled  thereto,  upon 

receiving  his  lawful  fees  for  taking,  and  his  necessary 
expenses  for  keeping,  the  same. 

Amended  Code^  ^  215. 

§  712.  If  the  property  taken  be  claimed  by  any  oth- 
er person  than  the  defendant  or  his  agent,  and  such 
person  make  affidavit  of  his  title  thereto  or  right  to 
the  possession  thereof,  stating  the  grounds  of  such  title 

or  right  and  serve  the  same  upon  the  sheriff*,  the  she- 
riflf  shall  not  be  bound  to  keep  the  property,  or  deliver 
it  to  the  plaintiff",  unless  the  plaintiff*,  on  demand  of  him 

or  his  agent,  indemnify  the  sheriff*  against  such  claim, 

« 

by  an  undertaking,  executed  by  two  sufficient  sureties, 
accompanied  by  their  afiidavits,  that  they  are  each 
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worth  double  the  value  of  the  property  as  specified  in 
the  affidavit  of  the  plaintiflF,  and  freeholders  and  house- 
holders of  the  county.  And  no  claim  to  such  property 
by  any  other  person  than  the  defendant  or  his  agent, 
shall  be  valid  against  the  sheriflF  unless  so  made  and 
notwithstanding  such  claim,  when  so  made,  he  may 
retain  the  property  a  reasonable  time  to  demand  such 
indemnity. 

Amended  Code^  ^216. 

§  713.  The  sheriff  must  file  the  notice  and  affidavit 
with  his  proceedings  thereon,  with  the  clerk  of  the 
court  in  which  the  action  is  pending,  within  twenty 
days  after  taking  the  property  mentioned  therein. 

Amended  Code,  ^217.  « 

CHAPTER  III. 

INJUNCTION. 

6BCTI0N  714.  Injunction  by  writ  or  order. 

715.  In  what  cases  granted  by  order. 

716.  At  what  time  it  may  be  granted. 

717.  Notice,  when  required.    Temporary  injunction. 

718.  Security  upon  injunction.    Damages,  how  ascertained. 

719.  Order  to  show  cause  why  injunction  should  not  be  grantedi 

720.  Security,  upon  injunction  to  suspend  business  of  corporation. 

721.  Motion  to  vacate  or  modify  injunction. 

722.  Affldavits,  on  motion. 

§  714.  An  injunction  is  a  writ  or  order,  requiring  a 
person  to  refrain  from  a  particular  act.  When  granted 
as  a  provisional  remedy,  it  is  hy  order.  The  order  may 
be  made  by  the  court  in  which  the  action  is  brought, 
or  by  a  judge  thereof,  in  the  cases  prescribed  in  the 
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next  section ;  and  when  made  bya  judge,  may  be  en- 
forced as  the  order  of  the  court* 

Amended  Code^  ^218. 

§  716.  Where  it  appears  by  the  complaint,  that  the 
plaintiff  is  entitled  to  the  relief  demanded,  and  such 
relief,  or  any  part  thereof,  consists  in  restraining  the 
commission  or  continuance  of  some  act,  the  commis- 
sion or  continuance  of  which,  during  the  litigation, 
would  produce  great  or  irreparable  injury  to  the  plain- 
tiff, or  when  during  the  litigation,  it  appears  that  the 
defendant  is  doing,  or  threatens,  or  is  about  to  do,  or  is 
procuring  or  suffering  to  be  done,  some  act  in  violation 
of  the  plaintiflF's  rights,  respecting  the  subject  of  the 
action,  and  tending  to  render  the  judgment  ineflFectual, 
a  temporary  injunction  may  be  granted,  to  restrain  such 
act.  And  where,  during  the  pendency  of  an  action, 
the  defendant  threatens,  or  is  about,  to  remove,  or  dis- 
pose of,  his  property,  with  intent  to  defraud  his  credit- 
ors, a  temporary  injunction  may  be  granted  to  restrain 
such  removal  or  disposition. 

Amended  Code,  §219.  Inserting  before  "  injury,''  the  words 
^^  great  or  irreparable,"  which  were  omitted  at  the  last  session. 

§  716.  The  injunction  may  be  granted  at  the  time  of 
issuing  the  summons,  or  at  any  time  afterwards,  before 
judgment,  upon  its  appearing  satisfactorily  to  the  court 
or  judge,  by  the  affidavit  of  the  plaintiff,  or  of  any  other 
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person,  that  sufficient  grounds  exist  therefor*  A  copy 
of  the  affidavit  must  be  served  with  the  injunction. 

Amended  Code,  ^220. 

§  717.  An  injunction  can  not  be  allowed,  after  the 
defendant  has  answered,  unless  upon  notice,  or  up* 
on  an  order  to  show  cause;  but  in  such  case,  the 
defendant  may  be  restrained,  until  the  decision  of  the 
court  or  judge,  granting  or  refusing  the  injunction. 

Amendid  Code^  ^  221. 

§  718.  Where  no  provision  is  made  by  special  statutCi 
as  to  security  upon  an  injunction,  the  court  or  judge  must 
require  a  written  undertaking,  on  the  part  of  the  plain* 
tiff,  with  or  without  sureties,  to  the  effect  that  the 
plaintiff  will  pay  to  the  party  enjoined,  such  damages, 
not  exceeding  an  amount  to  be  specified,  as  he  may 

sustain  by  reason  of  tfie  injunction,  if  the  court, 
finally  decide  that  the  plaintiff  was  not  entitled  thereto. 
The  damages  may  be  ascertained  by  a  reference,  or 
otherwise,  as  the  court  may  direct. 

Amended  Code,  ^  222. 

§  719.  If  the  court  or  judge  deem  it  proper  that  the 
defendant,  or  any  of,  several  defendants,  should  be 
heard  before  granting  the  injunction,  an  order  may  be 
made  requiring  cause  to  be  shown,  at  a  specified  time 
and  place,  why  the  injunction  should  not  be  granted; 
and  the  defendant  may  in  the  mean  time  be  restrained. 

Amended  Code^  ^  223. 
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§  720.  An  injunction  to  suspend  the  general  and  or- 
dinary business  of  a  corporation  must  not  be  granted 
except  by  the  court.  Nor  must  it  be  granted,  with- 
out due  notice  of  the  application  therefor,  to  the  pro* 
per  officers  of  the  corporation,  except  where  the  peo- 
ple of  this  state  are  a  party  to  the  proceeding,  and 
except  in  proceedings  to  enforce  the  liability  of  stock- 
holders in  corporations  and  associations  for  bank- 
ing purposes,  after  the  first  day  of  January,  one  thou- 
sand eight  hundred  and  fifty,  as  such  proceedings  are  or 
shall  be  provided  by  law,  unless  the  plaintiff  give  a 
written  undertaking,  executed  by  two  sufficient  su- 
reties, to  be  approved  by  the  court,  to  the  effect  that 
the  plaintiff*  will  pay  all  damages  not  exceeding  the 
sum  to  be  mentioned  in  the  undertaking,  which 
such  corporation  may  sustain,  by  reason  of  the  injunc- 
tion, if  the  court  finally  decide  that  the  plaintiflf  was 
not  entitled  thereto.  The  damages  may  be  ascertained 
by  a  reference,  or  otherwise,  as  the  court  directs. 

Amended  Codcj  §  224. 

§  721.  If  the  injunction  be  granted  by  a  judge  with- 
out notice,  the  defendant,  at  any  time  before  the  trial, 
may  apply,  upon  notice,  to  any  judge  of  the  court  in 
which  the  action  is  brought,  to  vacate  or  modify  the 
same.  The  application  may  be  made  upon  the  com* 
plaint  and  the  affidavits  on  which  the  injunction  was 
granted,  or  upon  affidavits  on  the  part  of  the  defend- 
ant, with  or  without  the  answer. 

Amended  Code^  ^  225. 
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§  722.  If  the  application  be  made  upon  affidavits  on 
the  part  of  the  defendant,  but  not  otherwise,  the  plain- 
tifi  may  oppose  the  same  by  affidavits  or  other  evidence, 
in  addition  to  those  on  which  the  injunction  was  grant- 
ed. 

Amended  Code,  §  226. 


CHAPTER  IV. 


ATTACHMENT. 

Sbction .  723.  Property  of  foreig^n  corporations  and  of  non-resident  or  alMCOnd- 

ing  or  concealed  defendants  may  be  attached. 

724.  Order  for  attachment  by  whom  granted. 

725.  In  what  cases  order  may  be  granted. 

726.  Security  in  obtaining  order. 

727.  Order>  to  whom  directed^  and  what  to  require. 

728.  Interest  in  corporations  or  associations,  liable  to  attachment. 

729.  Mode  of  proceeding  in  executing  order. 

730.  CertijQeate  of  defendant's  inteiest  to  be  furnished  by  corporation. 

731.  Proceeding  in  case  ol  perishable  property. 

732.  Property  claimed  by  a  third  person  to  be  deliyered  upon  security. 

733.  Defence  in  action  on  the  security. 

734.  Sheriff  may  summon  jury  to  try  claim. 

736.  Defendant  or  claimant  may  be  required  to  giye  information. 

736.  Disposition  of  property  after  ju'lgment. 

737.  Action  to  recorer  debts  attached  may  be  prosecuted  by  plaintifll 

738.  Securities  to  be  delivered  to  defendant  in  case  of  recovery  by  him. 

739.  Property  may  be  released  upon  security. 

740.  What  security  sufficient. 

741.  Attachment  may  be  vacated  on  motion. 

742.  Affidavits  to  be  used  on  motion. 

743.  Sheriff  to  make  return. 

§  723.  In  an  action  for  the  recovery  of  money  against 
a  corporation,  crea- ed  by  or  under  the  laws  of  any  other 
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state  gevernment  or  country,  or  against  a  defendant 
who  is  not  a  resident  of  this  state,  or  against  a  defend- 
ant who  has  absconded  or  concealed  himself  as  herein- 
after mentioned,  the  plaintiff,  at  the  time  of  issuing 
the  summons,  or  at  any  time  afterwards,  may  have  the 
property  of  such  defendant  attached,  in  the  manner 
hereinafter  prescribed,  as  a  security  for  the  satisfaction 
of  such  judgment  as  the  plaintiff  may  recover. 

Amended  Code,  §  227. 

§  724.  An  order  for  the  attachment  must  be  obtained 
from  a  judge  of  the  court  in  which  the  action  is 
brought,  or  if  the  action  be  in  the  supreme  court,  from 
a  county  judge. 

•Amended  Code^  §  228,  substituting  an  order  for  a  warrant 
of  attachment,  as  more  in  conformity  with  the  three  previous 
chapters. 

§  725.  The  order  may  be  made  whenever  it  appeals 
by  affidavit,  that  a  cause  of  action  exists  against  such 
defendant,  specifying  the  amount  of  the  claim,  and  the 
grounds  thereof,  and  that  the  defendant  is  either  a 
foreign  corporation,  or  not  a  resident  of  this  state,  or 
has  departed  therefrom  with  intent  to  defraud  his 
creditors  or  to  avoid  the  service  of  a  summons,  or  keeps 
himself  concealed  therein  with  the  like  intent. 

Amended  Code,  ^229. 

§  726.  Before  making  the  order,  the  judge  must  re- 
quire a  written  undertaking  on  the  part  of  the  plaintiff, 
with  sufficient  surety,  to  the  effect,  that  if  the  defen- 
dant recover  judgment,  the  plaintiff  will  pay  all  costs 
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and  charges  that  may  be  awarded  to  the  defendant, 
and  all  damages  which  he  may  sustain,  by  reason  of 
the  attachment,  not  exceeding  the  sum  specified  in  the 

undertaking,  which  must  be  at  least  two  hundred  and 
fifty  dollars. 

Ammded  Code,  ^  230. 

§  727.  The  order  must  be  directed  to  the  sheriff  of 
any  county  in  which  property  of  such  defendant  may 
be,  and  require  him  to  attach  and  safely  keep  all  the 
property  of  such  defendant  within  his  county  not  ex- 
empt from  execution,  or  so  much  thereof  as  may  be 
sufiicient  to  satisfy  the  plaintiff's  demand,  the  amount 
of  whi.-h  must  be  stated,  in  conformity  with  the  com- 
plaint. Several  orders  may  be  issued  at  the  same  time 
to  the  sheriffs  of  different  counties. 

Amended  Code,  §  231. 

§  728.  The  rights  or  shares  which  the  defendant  may 
have  in  the  stock  of  any  corporation,  together  with 
the  interest  and  profits  thereon,  and  all  other  property 
in  this  state  of  such  defendant,  may  be  attached  and 
sold  to  satisfy  the  judgment  and  execution. 

Amended  Code,  ^  234. 

§  729.  The  sheriff,  to  whom  the  order  is  directed  and 
delivered,  must  execute  the  same  without  delay,  as  fol- 
lows : 
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1."  Real  property  must  be  attached,  by  leaving  with 
the  occupant  thereof,  or  if  there  be  no  occupant,  in  a 
conspicuous  place  thereon,  a  copy  of  the  order  certified 

by  the  sheriff: 

2.  Personal  property,  capable  ol  manual  delivery  to 
the  sheriff  must  be  attached  by  taking  it  into  his 
custody : 

3.  Other  personal  property  must  be  attached  by  leav- 
ing a  certified  copy  of  the  order,  and  a  notice  specifying 
the  property  attached,  with  a  person  holding  the  same, 
or  as  to  a  debt  with  the  debtor,  or  as  to  stock  or  in- 
terest in  stock  of  a  corporation,  with  the  president 
or  other  head  of  the  same,  or  the  secretary,  cash- 
ier, or  managing  agent  thereof.  The  sheriff  must 
make  a  full  inventory  of  the  property  attached, 
and  return  the  same  with  the  order  of  attachment. 

Amended  Codcy  ^  232  and  235,  altered,  so  as  to  prescribe 
the  sheriflF^s  mode  of  proceeding  without  referring  to  existing 
statutes. 

§  730.  Whenever  the  sheriff,  with  an  order  of  attach- 
ment, or  with  an  execution  against  the  defendant,  ap- 
plies to  any  person  mentioned  in  the  third  subdivision 
of  the  last  section,  for  the  purpose  of  attaching  or  levy- 
ing upon  the  property  mentioned  therein,  such  person 
must  furnish  him  with  a  certificate,  designating  the 
number  of  rights  or  shares  of  the  defendant  in  the  stock 
of   the   corporation,    with   any    dividend  or    incum- 

{civil,  code.)  20 
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brance  thereon,  or  the  amount  and  description  of 
the  property  held  by  such  corporation  or  person, 
for  the  benefit  of  the  defendant,  or  the  debt  owing 
to  the  defendant.  If  such  person  refuse  to  do  so, 
he  may  be  required  by  the  court  or  judge  to  attend 
before  him,  and  be  examined  on  oath  concerning  the 
same,  and  disobedience  to  the  order  may  be  punished 
as  a  contempt. 

Amended  Code^  §  236. 

§  731.  If  any  of  the  property  attached  be  perishable, 
the  sheriff  must  sell  the  same  in  the  manner  in  which 

property  is  sold  on  execution,  and  immediately  deposit 
the  proceeds  with  the  clerk  of  the  court.  He  must  also 
collect,  and  if  necessary,  in  his  name  of  office,  sue  for 
the  debts  and  credits  attached,  and  deposit  the  amount 
collected  with  the  clerk.  Other  property  attached  by 
him,  must  be  retained  by  him  to  answer  any  judgment 
that  may  be  recovered  in  the  action,  unless  sooner  sub- 
jected to  execution  upon  another  judgment. 

Amended  Code^  §  233,  altered,  so  as  to  dispense  with  a  re- 
ference to  existing  statutes. 

§  732.  The  sheriff  may  deliver  any  of  the  property 
attached  to  the  defendant,  to  or  any  other  person  claim- 
ing it,  upon  his  giving  a  written  undertaking  there- 
for, executed  by  one  or  more  sufficient  sureties, 
engaging  to  re-deliver  it  or  pay  the  value  there- 
of to  the   sheriff,   to  whom  execution,  upon  a  judg- 


crviL  paocEDu&E.  307 

nient  obtained  by  the  plaintiff  in  that  action,  may  be 
issued. 

See  2  R.  S.,  5,  ^  13,  14,  16,  16,  17,  18,  19,  20,  21  and 
231.     ^ZZartdU. 

§  733.  If  an  action  be  brought  upon  such  undertaking 
against  the  principal  or  his  sureties,  it  shall  be  a  de- 
fence, that  the  property  for  which  the  undertaking  was 
given,  did  not,  at  the  execution  of  the  order  of  attach- 
ment, belong  to  the  defendant  against  whom  it  was  is- 
sued. 

See  2  B.  S.,  5,  \  17  and  231.     \  36, 

§  734.  If  the  property  attached,  be  claimed  by  a 
third  person  as  his  property,  the  sheriff  may  summon 
a  jury  to  try  the  validity  of  such  claim,  and  such  pro- 
ceedings must  be  had  thereon,  with  the  like  effect,  as 
in  case  of  seizure  upon  execution. 

See'HR  &,  4,^  10  and  11. 

ft 

\  735.  The  defendant  or  claimant  may  be  required  to 
attend  before  the  court  or  judge,  for  the  purpose  of  giv- 
ing any  necessary  information  respecting  the  property 
attached,  and  may  be  thereupon  examined  on  oath 
•concerning  the  same. 

.Amended  Code^  §  236. 

§  736.  If  judgment  be  recovered  by  the  plaintiff 
in  such  action,  the  sheriff  must  satisfy  the  same  out  of 
the  property  attached  by  him,  if  it  be  sufficient  for  that 
purpose; 
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1.  By  paying  to  the  plaintiff  the  proceeds  of  all  sales 
of  perishable  property,  and  of  any  vessel,  or  share  or 
interest  therein,  sold  by  him,  or  of  any  debts  or  credits 
collected  by  him,  or  so  much  as  shall  be  necessary  ta 
satisfy  the  judgment : 

2.  If  any  balance  remain  due,  and  an  execution  shall 
have  been  issued  on  the  judgment,  he  must  sell  under 

the  execution  so  much  of  the  attached  property,  real  or 
personal,  except  as  provided  in  subdivision  four  of  this 
section,  as  may  be  necessary  to  satisfy  the  balance,  if 
enough  for  that  purpose  remain  in  his  hands ;  and  in 

case  of  the  sale  of  any  rights  or  shares  m  the  stock  of 
of  a  corporation,  the  sheriff  must  execute  to  the 
purchaser  a  certificate  of  the  sale,  and  the  pur- 
chaser  shall  thereupon  have  all  the  rights  and  privi- 
leges in  respect  thereto  which  were  had  by  the  defend- 
ant. 

3.  If  any  of  the  attached  property  belonging  to  tha 
defendant,  shall  have  passed  out  of  the  hands  of  the 
sheriff,  without  having  been  sold  or  converted  into  mo- 
ney, the  sheriff  must  re-possess  himself  of  the  same, 
and  for  that  purpose  shall  have  all  the  authority,  which 
he  had  to  seize  the  same  under  the  attachment,  and 
any  person  who  shall  wilfully  conceal  or  withhold  such 
property  from  the  sheriff,  shall  bo  liable  to  double  dam- 
ages at  the  suit  of  the  party  injured- 

4.  Until  the  judgment  against  the  defendant  be  paid, 
the  sheriff  may  collect  the  notes,  other  evidences  oC 
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ilebt,  and  debts  that  may  have  been  attached,  and  may- 
prosecute  any  bond  he  may  have  taken  in  the  course  of 
such  proceedings,  and  apply  the  proceeds  thereof  to  the 
payment  of  the  judgment ;  or,  upon  the  order  of  the 
court,  he  may  sell  such  notes,  evidences  and  debts,  and 
apply  the  proceeds  in  like  manner. 

When  the  judgment  and  costs  shall  have  been  paid, 
the  sheriff  upon  reasonable  demand,  must  deliver  over 

to  the  defendant  the  residue  of  the  attached  property 
or  the  proceeds  thereof 

^imended  Code^  §  237. 

§  737.  The  actions  authorised  by  sections  731  and  736, 
to  be  brought  by  the  sheriff,  may  be  prosecuted  by  the 
plaintiff,  or  under  his  direction,  upon  the  delivery  by 
him  to  the  sheriff  of  an  undertaking  executed  by  two 
sufficient  sureties,  to  the  effect^  that  the  plaintiff  will  in- 
demnify the  sheriff  from  all  damages,  costs  and  charges 
on  account  thereof,  not  exceeding  two  hundred  and 
fifty  dollars  in  any  one  action.  Such  sureties  shall  in 
all  cases,  when  required  by  the  sheriff,  justify,  by  mak- 
ing an  affidavit  that  each  is  a  householder,  and  worth 
<louble  the  amount  of  the  penalty  of  the  bond,  over 
and  above  all  debts  and  liabilities. 

Amended  Code^  §  238. 

§  738.  If  the  foreign  corporation,  or  absent,  abscond*- 
ing  or  concealed  defendant,  recover  judgment  against 
the  plaintiff,  in  such  action,  any  undertaking  received 
by  the  sheriff,  except  such  as  is  mentioned  in  the  last 
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section,  all  the  proceeds  of  sales  and  money  collected 
by  him,  and  all  the  property  attached  remaining  in  his 
hands,  must  be  delivered  by  him  to  the  defendant  or 
his  agent  on  request;  the  order  of  attachment  must  be 
discharged,  and  the  property  released  therefrom. 

Amended  Code^  §  239. 

§  739.  Whenever  the  defendant  shall  have  appeared 
in  the  action,  he  may  apply  to  the  judge  who  issued  the 
attachment,  or  to  the  court,  for  an  order  to  discharge  the 
same,  upon  the  execution  of  the  undertaking  mention- 
ed in  the  next  section ;  and  if  the  application  be  granted, 
all  the  proceeds  of  sales  and  moneys  collected  by  the 
sheriff,  and  all  the  property  attached  remaining  in  his 
hands,  must  be  released  from  the  attachment,  and  de- 
livered to  the  defendant. 

Amended  Code,  §  240, 

§  740.  Upon  such  application,  the  defendant  must 
deliver  to  the  court  or  judge  an  undertaking  executed 
by  at  least  two  sureties,  resident  and  freeholders  in  this 
state,  approved  by  such  court  or  judge,  to  the  effect, 
that  the  sureties  will  on  demand  pay  to  the  plaintiff, 
the  amount  of  the  judgment  that  may  be  recovered 
against  the  defendant  in  the  action,  not  exceeding  the 
sum  specified  in  the  undertaking,  which  must  be  at 
least  double  the  amount  claimed  by  the  plaintiff  in  his 
complaint. 

Amended  Code^  ^  241. 
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§  741.  The  defendant  may  also,  any  time  before  the 
time  for  answering  expires,  apply  on  motion  to  vacate 
the  order  of  attachment. 

Conformable  to  the  provision,  in  similar  cases  made  in  pre- 
vious chapter. 

§  742.  If  the  motion  be  made  upon  affidavits  on  the 
part  of  the  defendant,  but  not  otherwise,  the  plaintiff 
may  oppose  the  same  by  affidavits  or  other  evidence,  in 
addition  to  those  on  which  the  order  of  attachment 
was  made. 

Conformable  to  the  provision,  in  similar  cases  in  previous 
chapters. 

§  743.  When  the  order  of  attachment  is  fully  execu- 
ted or  discharged,  the  sheriff  must  return  the  same 
wilh  his  proceedings  thereon,  to  the  court  in  which 
the  action  was  brought. 

Amended  Code^  §  242. 

CHAPTER  V. 

KECEIVEBS. 

Bbction  744.    Reeeirer  of  property  in  litigation,  may  be  appointed. 
745,    Powers  of  a  receiver. 

§  744.  In  the  cases  mentioned  in  the  first  subdivision 
of  section  546,  the  court  may  provisionally  appoint  a 
receiver  of  property ;  and  may  protect  and  support  him 
in  the  proper  discharge  of  his  duties. 
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This  chapter  and  the  next,  with  sections  545,  546  and  547, 
are  designed  to  fill  up  the  space  ]eft  in  our  first  report,  and 
there  indicated  by  section  200.  The  chapters  explain  tbemr 
selves,  and  will  be  found,  we  think  to  answer  the  purposes  de- 
signed. 

§  746.  A  receiver  subject  always  to  the  control  of 
the  court,  has  power  to  bring  and  defend  actions; 
to  take  and  keep  possession  of  property;  collect  debts; 
receive  the  rents  and  profits  of  real  property;  and 
generally  to  do  such  acts  in  respect  to  the  property 
committed  to  him,  as  the  court  may  authorize. 

CHAPTER  VI. 

DEPOSIT    IN   COURT. 

Section  746.    When  court  may  order  a  payment  or  deposit  of  the  subject  of  liti* 

g'fttion. 
747.    Manner  of  enforcing  the  order. 

§  746.  When  it  is  admitted  by  the  pleading,  or  exam- 
ination, of  aprtrty,  that  he  has  in  his  possession,  or  under 
his  control,  any  money  or  other  thing,  capable  of  de- 
livery, which,  being  the  subject  of  the  litigation,  is  held 
by  him  as  trustee  for  another  party,  or  which  belongs, 
or  is  due,  to  another  party,  the  court  may  order  the  same 
to  be  deposited  in  court,  or  delivered  to  such  party, 

with  or  without  security,  sul^ect  to  the  further  direction 
of  the  court. 

§  747.  Whenever,  in  the  exercise  of  its  authority,  a 
court  shall  have  ordered  the  deposit,  or  delivery,  of 
money  or  other  thing,  and  the  order  is  disobeyed,  the 
court,  besides  punishing  Hie  disobedience,  may  make  an 
order  requiring  the  sheriff  to  take  the  money  or  thing, 
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and  deposit  or  deliver  it,  in  conformity  with  the  direc- 
tion of  the  court. 


TITLE  Vin. 


OF   THE  TRIAL   AND   JUDGMENT    IN    CIVIL    ACTIONS. 

ChApteb  I.  Judgment  in  general. 

II.  Judgment  upon  failure  to  answer. 

III.  Issues  and  the  mode  of  trial. 

IV.  Trial  by  jury. 

V.  Trial  by  the  court. 

VI.  Trial  by  referees. 

VII.  Provisions  relating  to  trials  in  general. 

VIII.  The  manner  of  giving  and  entering  judgment. 


CHAPTER  I. 

JUDGMENT    IN    GENERAL. 

Section  748.  A  judgment  defined. 

749.  When  several  defendants,  judgment  may  be,  for  or  against  any. 

750.  Judgment  may  be  given  as  to  some,  and  action  continued  as  to  others. 

751.  Judgment  except  upon  failure  to  answer  not  limited  to  the  relief 

asked  in  complaint. 

752.  Judgment  dismissing  action  when  given. 

753.  All  other  judgments  are  on  the  merits. 

754.  Judgments  when  several. 

§  748.  A  judgment  is  the  final  determination  of  the 
rights  of  the  parties  in  the  action. 

Amended  Codcj  ^  245. 

§  749.  Judgment  may  he  given,  for  or  against  one  or 
more  of  several  plaintiffs,  and  for  or  against  one  or 
more  of  several  defendants,  and  it  may,  when  the  jus- 
tice of  the  case  require  it,  determine  the  ultimate  rights 
of  the  parties  on  each  side,  as  between  themselves. 

Amended  Code,  ^  274.       # 
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§  760.  In  an  action  against  several  defendants,  the 
court  may,  in  its  discretion,  render  judgment  against 
one  or  more  of  them,  leaving  the  action  to  proceed 
against  the  others,  whenever  a  several  judgment  is 
proper. 

Amended  Code^  §  274 

§  751.  The  relief  granted  to  the  plaintiff,  if  there  be 
no  answer,  cannot  exceed  that  which  he  shall  have  de- 
manded in  his  complaint ;  but  in  any  other  case,  the 
court  m  ly  grant  him  any  relief  consistent  with  the 
case  made  by  the  complaint,  and  embraced  within  the 
issue. 

Amended  Codcj  §  275. 

§  752.  The  action  may  be  dismissed  without  a  final 
determination  of  its  merits,  in  the  following  cases: 

1.  By  the  plaintiff  himself,  at  anytime  before  trial, 
if  a  provisional  remedy  has  not  been  allowed,  or  coun- 
ter claim  made : 

2.  By  either  party,  with  the  written  consent  of  the 
other : 

3.  By  the  court,  when,  upon  the  trial  and  before  the 
final  submission  of  the  case,  the  plaintiff  abandons  it ; 

4.  By  the  court,  when  the  plaintiff  fails  to  appear  on 
the  trial,  and  the  defendant  appears  and  asks  for  the 
dismissal ;  ^ 
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6.  By  the  court,  on  the  application  of  some  of  the  de- 
fendants, when  there  are  others  whom  the  plaintiff  fails 
to  prosecute  with  diligence.  All  other  modes  of  dis- 
missing an  action  by  noa-suit,  or  otherwise,  are  abol- 
ished. 

The  dismissal  mentioned  in  the  first  two  subdivisions 
is  made  by  an  entry  in  the  clerk's  register,  and  a  notice 
served  on  the  adverse  party.  Judgment  may  thereupon 
be  entered  accordingly. 

§  753.  In  every  case,  other  than  those  mentioned  in 
the  last  section,  the  judgment  must  be  rendered  on  the 
merits. 

The  three  last  sections  are  new,  and  designed  as  a  substi- 
tute for  a  portion  of  the  old  practice,  not  supplanted  by  the 
existing  code. 

§  754.  Though  all  the  defendants  have  been  served 
with  the  summons,  judgment  may  be  taken  again^^t 
any  of  them  severally,  when  the  plaintiff  would  be 
entitled  to  judgment  against  such  defendants,  if  the 
action  had  been  against  them  alone* 

Amended  Code^  ^  136,  sub^  3. 

CHAPTER  II. 

JUDGMENT   UPON   FAILURE  TO   ANSWER « 

^  755.  Judgment  may  be  had,  if  the  defendant  fail 
to  answer  the  complaint,  as  follows: 

1.  In  an  action  arising  on  obligation,  for  the  recovery 
of  money  only,  the  plaintiff,  may  file  with  the  clerk, 
proof  of  personal  service  of  the  summons,  and  that  no 
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answer  has  been  received.  The  clerk  must  thereupon 
vnter  judgment  for  the  amount  mentioned  in  the  sum- 
mon^,  against  the  defendant,  or  against  one  or  more  of 
several  defendants,  in  the  cases  provided  for  in  section 

2.  In  oth^r  actions,  the  plaintiff  may,  upon  the  like 
proof,  apply  to  the  court,  after  the  expiration  of  the  time 
for  answering,  for  the  relief  demanded  in  the  com- 
plaint. If  the  taking  of  an  account  or  the  proof  of  any 
fact  be  necessary,  to  enable  the  court  to  give  judgment, 

or  to  carry  the  judgment  into  effect,  the  court,  may 
take  the  account  or  hear  the  proof,  or  may,  in  its 
discretion,  order  a  reference  for  that  purpose.     And 

where  the  action  is  for  the  recovery  of  money  only,  or 
of  specific,  real  or  personal  property,  with  damages  for 
the  withholding  thereof,  the  court  may  order  the  dam- 
ages to  be  assessed  by  a  jury,  or  if  the  examination  of 
a  long  account  be  involved,  by  a  reference  as  above 
provided  ; 

3.  In  actions,  where  the  service  of  the  summons  was 
by  publication,  the  plaintiff  may  in  like  manner  apply 
for  judgment,  and  the  court  must  thereupon  require 
proof  to  be  made  of  the  demand  mentioned  in  the 
complaint,  aud  if  the  defendant  be  not  a  resident  of 
the  state,  must  require  the  plaintiff  c  his  agent  to  be 
examined  on  oath,  respecting  any  payments  that  have 
been  made  to  the  plaintiff,  or  to  any  one  for  his  use,  on 
account  of  such  demand,  and  may  render  judgment  for 
the  amount  which  he  is  entitled  to  recover.    Before 
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judgment  the  plaintiff  must  give  satisfactory  security^ 
to  abide  the  order  of  the  court,  touching  the  restitution 
of  any  property  collected  or  received  under  the  judg- 
ment, in  case  the  defendant  or  his  representatives  are 
admitted  to  defend  the  action,  and  succeed  in  the  de« 
fence. 

.tended  Code^  §  246,  changed  in  some  respects. 

CHAPTER  m. 

ISSUES,   AND    THE   MODE   OF   TRIAL. 

Section  756.  Issues  defined. 

757.  Issues  of  law. 

758.  Issues  of  fact.    Both  on  same  pleadings. 

759.  Trial  defined. 

760.  Issues  of  law  to  be  tried  bj  court  or  referred. 

761.  Certain  issues  of  fact  to  be  tried  by  juryj  or  referred. 

762.  Other  issues  tried  by  court  or  referred. 

763.  Issues  triable  by  court  to  be  before  one  judge. 

764.  Either  party  may  give  notice  of  trials  and  place  case  on  ca]> 

endar. 

765.  Order  in  which  issues  must  be  tried. 

766.  Either  party  may  bring  on  trial. 

767.  When  several  defendants^  separate  triels  allowed. 

768.  Afltdavit  to  put  over  trial. 

769.  Plaintiff  to  furnish  copies  of  summons  and  pleadings. 

§  756.  Issues  arise  upon  the  pleadings,  when  a  fact 
or  conclusion  of  law  is  maintained  hy  the  one  party 
and  controverted  by  the  other.  They  are  of  two  kinds : 

1.  Of  law:  and, 

2.  Of  fact^ 

Amended  Code^  §248. 

§  767.  An  issue  of  law  arises, 

1.  Upon  a  demurrer  to  the  complaint,  or  to  some  part 
thereof. 

Amended  Code^  §  249. 
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§  758.  An  issue  of  fact  arises, 

1.  Upon  a  material  allegation  in  the  complaint,  con- 
troverted by  the  answer :  or, 

2.  Upon  new  matter  in  the  answer  constituting  a 
counter-claim,  controverted  by  the  reply;  or,  upon 
other  new  matter  in  the  answer :  or, 

3.  Upon  new  matter  in  the  reply:  Issues  both  of  law 
and  of  fact  may  arise  upon  different  parts  of  the  plead- 
ings in  the  same  action. 

Amended  Code^  §  250,  251. 

§  759-  A  trial  is  the  judicial  examination  of  the  issues 
between  the  parties,  whether  they  be  issues  of  law  or 
of  fact. 

Amended  Code^  §  252. 

§  760.  An  issue  of  law  must  be  tried  by  the  court, 
unless  it  be  referred,  as  provided  in  sections  335  and  336. 

Amended  Code^  §^  253  and  254. 

§  761.  An  issue  of  fact,  in  an  action  for  the  recovery 
of  money  only,  or  of  specific  real  or  personal  property, 

or  for  a  divorce  from  the  marriage  contract  on  the 
ground  of  adultery,  must  be  tried  by  a  jury,  unless  a 
jury  trial  be  waived,  as  provided  in  section  796,  or  a 
reference  be  ordered,  as  provided  in  sections  335  and 
336. 

Amended  Code^  ^  253- 
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§  762.  Every  other  issue  of  fact  must  be  tried  by  the 
court,  subject,  however,  to  the  right  of  the  parties  to 
consent,  or  of  the  court  to  order,  that  the  whole  issue, 
or  any  specific  question  of  fact  involved  therein,  be 
tried  by  a  jury,  or  be  refered,  as  provided  in  sections 
335  and  336. 

Amended  Code^  §  254. 

§  763.  All  issues,  whether  of  law  or  fact,  triable  by 
a  jury  or  by  the  court,  must  be  tried  before  a  single 
judge.  Issues  of  fact  in  the  supreme  court,  must  be 
tried  at  the  circuits,  issues  of  law  in  the  first  instance 

at  a  circuit,  or  special  term,  or  before  a  single  judge,  as 
provided  in  section  49. 

Amended  Code^  §  255. 

The  provision  allowing  an  issue  of  law  to  be  tried  before 
a  single  judge,  at  any  time,  is  designed  to  prevent  the  delay 
which  now  sometimes  arises  from  a  demurrer,  put  in  for  that 
purpose  alone. 

§  764.  At  any  time  after  issue,  and  at  least  ten  days 
before  the  court,  either  party  may  give  notice  of  trial. 
The  party  giving  the  notice  must  furnish  the  clerk,  at 
least  four  days  before  the  court,  with  a  note  of  the  issue> 

containing  the  title  of  the  action,  the  names  of  the  at- 
torneys, and   the    time  when   the   last   pleading  was 

served ;  and  the  clerk  must  thereupon  enter  the  cause 
upon  the  calendar,  according  to  the  date  of  the  issue. 
The  issues,  once  placed  upon  the  calendar  of  a  circuit 
or  special  term,  if  not  tried  at  the  circuit  or  term  for 
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which  the  notice  was  given,  need  not  be  noticed  for  a  sub- 
sequent circuit  or  term,  but  must  remain  upon  the  calen  • 
dar,  from  court  to  court,  until  finally  disposed  of.  But 
when  an  issue  of  law  is  to  be  tried  before  a  judge  out  of 
court,  no  calendar  need  be  made  or  note  of  issue  fur- 
nished. 

Amended  Code^  §  256. 

An  important  change  is  proposed  by  the  alteration  of  this 
section.  It  is  to  save  the  necessity  of  repeated  notices  of 
trial.  If  a  cause  be  not  tried,  as  it  ought  to  be,  at  the  first 
term,  it  must  remain  upon  the  calendar  at  subsequent  terms, 
until  reached.  A  similar  practice  exists  in  many  of  the 
states,  where  no  inconvenience  results  from  it. 

§  765.  The  issues  on  the  calendar  must  be  disposed 
of  in  the  following  order;  unless,  for  the  convenience 
of  parties,  or  the  despatch  of  business,  the  court  other- 
wise direct; 

1.  Issues  of  fact  to  be  tried  by  a  jury  : 

2.  Issues  of  fact  to  be  tried  by  the  court : 

3.  Issues  of  law. 

Amended  Code^  ^257. 

§  766.  Either  party,  after  the  notice  of  trial,  whether 
given  by  himself,  or  by  the  adverse  party,  may  bring 
the  issue  to  trial,  and  in  the  absence  of  the  adverse 
party,  unless  the  court,  for  good  cause,  otherwise  di- 
rect, may  proceed  with  his  case,  and  take  a  dismissal 
of  the  action,  or  a  verdict,  or  judgment,  as  the  case 
may  require. 

Amended  Code^  ^  258. 
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§  767.  A  separate  trial,  between  the  plaintiff  and  any 
of  several  defendants,  may  be  allowed  by  the  court, 
whenever,  in  its  opinion,  justice  will  be  thereby  pro- 
moted. 

New.  It  may  sometimes  be  highly  just  to  parties,  between 
whom  an  issue  is  joined,  and  who  are  ready  for  trial,  to  hare 
their  controversy  determined,  without  waiting  for  the  move- 
ments of  other  parties,  over  whom  they  have  no  control. 

§  768.  A  motion  to  postpone  a  trial  for  the  absence 
of  evidence,  can  only  be  made  upon  affidavit,  showing 

the  materiality  of  the  evidence  expected  to  be  obtained, 
and  that  due  diligence  has  been  used  to  procure  it. 
The  court  may  also  require  the  moving  party  to 
state  the  evidence  which  he  expects  to  obtain,  and 
if  the  adverse  party  thereupon  admit,  that  such  evi- 
dence would  be  given,  and  that  it  be  considered  as 

actually  given  on  the  trial,  or  offered  and  overruled  as 
improper,  the  trial  must  not  be  postponed. 

New  ;  to  prevent  parties  from  obtaining  delay  by  the  un- 
founded pretence  of  absent  witnesses. 

§  769.  The  plaintiff  must  furnish  the  court  before  the 
trial  begins  with  a  copy  of  the  summons  and  plead- 
ings, and  the  offer  of  the  defendant,  if  any  shall  have 
been  made. 

Amended  Codty  ^  259. 
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CHAPTER  in. 

TRIAL  BY  JURT. 

Articlb  I.    Formation  of  the  Jury. 
II.    Conduct  of  the  trial. 
Ill,    The  Terdict. 

ARTICLE  I. 

FORMATION  OF  THE  JURY. 

Section  770.  Clerkt  to  draw  Jury  ballots. 

771.  When  bystandert  may  be  summoned. 

772.  Ballots  to  be  retorned  to  box. 

773.  Challen^^es  to  Jurors  how  made  and  tried. 

§  770.  When  the  action  is  called  for  trial  by  jury,  the 
clerk  must  draw  from  the  trial  jury  box  of  the  court, 
the  ballots  containing  the  names  of  jurors,  until  the  jury 
is  completed  or  the  ballots  are  exhausted.  If  the 
ballots  become  exhausted  before  the  jury  is  complete, 
the  sheriflf,  under  the  direction  of  the  court,  must  sum- 
mon from  the  bystanders  or  the  body  of  the  county,  so 
many  qualified  persons  as  to  complete  the  jury. 

The  proTisions  of  this  chapter,  for  the  most  part,  explain 
themselves.  Those  relating  to  challenges  depend  upon  the 
same  principles  as  in  criminal  actions.  In  the  Code  of  Crim- 
inal Procedure,  we  have  given  all  the  explanations  which  ap* 
pear  to  be  necessary. 

§  771.  As  soon  as  the  drawing  of  the  jury  is 
completed,  an  oath  must  be  administered  to  each 
juror,  that  he  will  well  and  truly  try  the  matter  in  issue 

between the  plaintiff  and the  defendant, 

and  a  true  verdict  give,  according  to  the  evidence^ 
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§  772.  When  the  jury  is  completed  and  sworn,  the 
ballots  containing  the  names  of  the  jurors  sworn  must 
be  laid  aside,  till  the  jury  so  sworn  is  discharged,  and 
then  they  must  be  returned  to  the  box ;  and  every 
ballot  drawn  containing  the  name  of  a  juror  not  so 
sworn  must  be  returned  to  the  box  as  soon  as  the  jury 
is  completed. 

§  773.  Either  party  may  challenge  the  jurors,  but 
when  there  are  several  parties  on  either  side,  they  must 
join  in  a  challenge  before  it  can  be  made.  The  chal- 
lenges are  to  the  panel  and  to  individual  jurors,  as 
in  criminal  actions,  except  that  there  can  be  but  two 
peremptory  challenges  on  each  side.  And  the  provi- 
sions of  the  Code  of  Criminal  Procedure,  on  the  subject 
of  challenges,  and  the  disposition  thereof,  omitting  sec- 
tion 415,  are  to  apply,  so  far  as  in  their  nature  appli- 
cable and  consistent  with  the  provisions  of  this  code, 
to  challenges  in  civil  actions  and  the  disposition  there- 
of, substituting  "plaintiff"  for  "people"  and  for  "per- 
son alleged  to  be  injured  by  the  offence  charged  or  on 
whose  complaint  the  prosecution  was  instituted." 
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ARTICLE  I. 

CONDUCT    OF   THE   TRIAF. 

Section  774.  Order  of  proeeedlngi  on  trial. 

775.  When  a  yiew  may  be  ordered. 

776.  Manner  of  keeping  jury. 

777.  If  juror  be  taken  tick,  jury  discharged. 

778.  The  charge  to  the  jury. 

779.  Manner  of  keeping  jury  while  deliberating. 

780.  Court  may  order  food  and  lodging  for  jurori,  when  deliberating. 

781.  What  papers  jury  may  take. 

782.  After  retiring  jurors  may  return  for  information. 

783.  If  jury  cannot  agree,  may  be  dischargecL 

784.  If  jury  is  discharged,  a  new  trial  to  be  had. 

785.  Court  to  be  open  until  verdict  or  discharge. 

786.  If  any  juror  is  absent  on  return,  the  jury  must  be  discharged. 

787.  Manner  of  announcing  verdict. 

788.  Jury  may  be  polled,  or  insufficient  verdict  corrected. 

789.  Verdict  to  be  entered,  and  read  to  jory. 

§  774.  When  the  jury  has  been  completed  and  sworn, 
the  trial  must  proceed  in  the  following  order,  unless  the 
court,  for  special  reasons,  otherwise  directs: 

1.  The  plaintiff  after  stating  the  issue,  must  open  the 
case  and  produce  the  evidence  on  his  part : 

2.  The  defendant  may  then  open  his  defence,  and  of- 
fer his  evidence  in  support  thereof: 

3.  The  parties  may  then  respectively  offer  rebutting 
evidence  only,  unless  the  court  for  good  reason,  in  fur- 
therance of  justice,  permit  them  to  offer  evidence  upon 
their  original  case : 

4.  When  the  evidence  is  concluded,  unless  the  case 
is  submitted  to  the  jury  on  either  side,  or  on  both  sides, 
without  argument,  the  defendant  must  commence,  and 
the  plaintiff  conclude  the  argument  to  the  jury : 


CIVIL  PROCEDURE.  325 

5.  K  several  defendants,  having  separate  defences, 
appear  by  different  counsel,  the  court  must  determine 
their  relative  order  in  the  evidence  and  argument : 

6.  The  court  may  then  charge  the  jury. 

The  length  to  which  trials  are  now  protracted  is  a  matter 
of  great  and  just  complaint.  The  remedy  lies  chiefly  with  the 
courts.  If  they  would  adhere  inflexibly  to  the  rule,  that  a 
question  once  decided  shall  not  be  debated  anew  ;  and  would 
stop  the  examination  of  a  witness  when  he  has  been  already 
sufficiently  examined,  a  vast  deal  of  time  might  be  saved. 
It  is  a  rule  in  the  English  courts,  and  in  the  courts  of  some  of 
our  states,  that  a  counsel  shall  stand  while  he  is  exaxmning  a 
witness.  The  same  rule  would  be  useful  here.  As  trials  are 
now  sometimes  conducted,  the  counsel  sits  leisurely  in  his 
seat,  writing  down  at  length  all  the  questions  and  answers, 
and  the  court  meeting  at  ten  and  adjourning  at  three,  a  single 
witness  remains  under  examination  from  day  to  day,  and  the 
trial  lasts  for  weeks,  when  it  should  be  ended  in  as  many 
days. 

By  a  provision  in  another  place,  we  propose  that  counsel 
shall  be  limited  in  their  arguments  to  a  fixed  time.  With 
resolution  on  the  part  of  the  courts,  and  a  few  rules,  such 
as  they  should  adopt,  we  are  persuaded  that  more  than  half 
the  time  now  spent  in  trials  might  be  saved. 

§  775.  Whenever,  in  the  opinion  of  the  court,  it  is 
proper  that  the  jury  should  have  a  view  of  real  pro- 
perty which  is.  the  subject  of  the  litigation,  or  of  the 
place  in  which  any  material  fact  occurred,  it  may  order 
the  jury  to  be  conducted  in  a  body,  in  the  custody  of 
proper  officers,  to  the  place,  which  will  be  shown  to 
them  by  the  judge,  or  by  a  person  appointed  by  the 
court  for  that  purpose.  While  the  jury  are  thus  absent, 
no  person,  other  than  the  judge  or  person  so  appointed^ 
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must  speak  to  them  on  any  subject  connected  with  the 
trial. 

§  776.  The  jurors  may  be  kept  together  in  charge  of 
proper  officers,  or  may,  in  the  discretion  of  the  court, 
at  any  time  before  the  submission  of  the  cause  to  the 
jury,  be  permitted  to  separate.  In  either  case,  they  may 
be  admonished  by  the  court,  that  it  is  their  duty  not  to 
converse  with  any  other  person  or  among  tthemselves, 
on  any  subject  connected  with  the  trial,  or  to  form  or 
express  any  opinion  thereon,  until  the  cause  is  finally 
submitted  to  them. 

§  777.  If,  after  the  impaneling  of  the  jury,  and  be- 
fore verdict,  a  juror  become  sick,  so  as  to  be  unable  to 
perform  his  duty,  the  court  may  order  him  to  be  dis- 
charged. In  that  CBse  a  new  juroi  may  be  sworn,  and 
the  trial  begin  anew,  or  the  jury  may  be  discharged,  and 
a  new  jury  then  or  afterwards  impanelled. 

§  77S.  In  charging  the  jury,  the  court  must  state  to 
them  all  matters  of  law  which  it  thinks  necessary 
for  their  information  in  giving  their  verdict;  and  if 
it  present  the  facts  of  the  case,  it  must  also  inform  the 
jury  that  they  are  the  exclusive  judges  of  all  questions 
of  fact. 

§  779.  After  hearmg  the  charge,  the  jury  may  either 
decide  in  court,  or  retire  for  deliberation.  If  they  re- 
tire, they  must  be  kept  together  in  a  room  provided  for 
them,  or  some  other  convenient  place,  under  the  charge 
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of  one  or  more  officers,  until  they  agree  upon  their  ver- 
dict, or  are  discharged  by  the  court.  The  officer  must, 
to  the  utmost  of  his  ability,  keep  the  jury  thus  togeth* 
er,  separate  from  other  persons,  without  drink  except 
water,  and  without  food,  except  ordered  by  the  court ; 
he  must  not  suffer  any  communication  to  be  made  to 
them,  nor  make  any  himself,  unless  by  order  of  the 
court,  except  to  ask  them  if  they  have  agreed  upon 
their  verdict,  and  he  must  not,  before  the  verdict  is  ren- 
dered, communicate  to  any  person  the  state  of  their 
deliberations  or  the  verdict  agreed  on. 

§  780.  If,  whil'3  the  jury  are  kept  together,  either  du- 
ring the  progress  of  the  trial  or  after  their  retirement 
for  deliberation,  the  court  order  them  to  be  provided 
with  suitable  and  sufficient  food  and  lodging,  they  must 
be  so  provided  by  the  sheriff,  at  the  expense  of  the 
county,  or  if  the  trial  be  in  a  city  court,  at  the  expense 
of  the  city. 

§  781.  Upon  retiring  for  deliberation,  the  jury  may 
take  with  them  all  papers,  (except  depositions,)  which 
have  been  received  as  evidence  in  the  cause,  or  copies 
of  such  parts  of  public  records  or  private  documents, 
given  in  evidence,  as  ought  not,  in  the  opinion  of  the 
court,  to  be  taken  from  the  person  having  them  in  pos- 
ses&jion;  and  they  may  also  take  with  them  notes  of  the 
testimonQT  or  other  proceedings  chi  the  trials  taken  by 
thi^mselres  or  any  of  them,  but  none  taken  by  any 
other  person. 
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§  782.  After  the  jury  have  retired  for  deliberation,  if 
there  be  a  disagreement  between  them  as  to  any  part 
of  the  testimony,  or  if  they  desire  to  be  informed  of 
any  point  of  law  arising  in  the  cause,  they  may  require 
the  officer  to  conduct  them  into  court.  Upon  their 
being  brought  into  court,  the  information  required  must 
be  given,  in  the  presence  of,  or  after  notice  to  the  par- 
ties or  counsel. 

§  783.  Except  as  provided  in  sections  777  and  786, 
or  in  case  of  some  accident  or  calamity,  requiring  their 
discharge,  the  jury  cannot  be  discharged  after  the  cause 
is  submitted  to  them,  until  they  have  agreed  upon  their 
verdict,  and  rendered  it  in  open  court,  unless  by  the  con- 
sent  of  both  parties  entered  upon  the  minutes,  or 
unless  at  the  expiration  of  such  time  as  the  court  deem 
proper,  it  satisfactorily  appear,  that  there  is  no  proba- 
bility of  an  agreement. 

§  784.  In  all  cases  where  a  jury  are  discharged,  or  pre- 
vented from  giving  a  verdict,  by  reason  of  accident  or 
other  cause,  during  the  progress  of  the  trial,  or  after  the 
cause  is  submitted  to  them,  the  action  may  be  again  tried, 
immediately,  or  at  a  future  time,  as  the  court  directs. 

§  785.  While  the  jury  are  absent,  the  court  may  ad- 
journ from  time  to  time,  in  respect  to  other  business ; 
but  it  is  nevertheless  to  be  deemed  open,  for  every  pur- 
pose connected  with  the  cause  submitted  to  the  jury, 
until  a  verdict  is  rendered  or  the  jury  discharged.  A  final 
adjournment  of  the  court  discharges  the  jury. 
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§  786.  When  the  jury  have  agreed  upon  their  verdict, 
they  must  be  conducted  into  court  by  the  officer  having 
them  in  charge.  Their  names  must  then  be  called ; 
and  if  all  do  not  appear,  the  rest  must  be  discharged 
without  giving  a  verdict. 

§  787.  If  the  jury  appear,  they  must  be  asked  by  the 
court  or  the  clerk,  whether  they  have  agreed  upon  their 
verdict ;  and  if  the  foreman  answer  in  the  affirmative^ 
they  must,  on  being  required,  declare  the  same. 

§  788.  When  a  verdict  is  rendered,  and  before  it  is  re- 
corded, the  jury  may  be  polled  on  the  request  of 
either  party;  for  which  purpose  each  juror  must  be 
asked  whether  it  be  his  verdict ;  if  any  one  answer  in 
the  negative,  the  jury  must  be  sent  out  for  further  de- 
liberation. If  the  verdict  be  informal  or  insufficient,  it 
may  be  corrected  by  the  jury  under  the  advice  of  the 
court,  or  the  jury  may  be  again  sent  out. 

§  789.  When  the  verdict  is  given,  and  is  such  as  the 
court  may  receive,  the  clerk  must  immediately  record 
it  in  full  in  the  minutes,  and  must  read  it  to  the  jury 
and  inquire  of  them  whether  it  be  their  verdict.  If  any 
juror  disagree,  the  fact  must  be  entered  in  the  minutes, 

and  the  jury  again  sent  out ;  but  if  no  disagreement  be 
expressed,  the  verdict  is  complete,  and  the  jury  must  be 
discharged  from  the  case. 
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ARTICLE  III. 

THE  VERDICT. 

Section  790.  Definition  of  T^rdict^  general  and  special. 

791.  Discretion  of  jury  to  give  general  or  special  verdict. 

792.  Special  verdict  controls  general. 

793.  Jury  must  assess  damages. 

794.  Must  assess  value  of  property  in  certain  eases. 
79ft.  Minutes  trial  and  verdict  to  be  made. 

§790.  The  verdict  of  a  jury  is  either  general  or  spe- 
cial. A  general  verdict,  is  that  by  which  they  pro- 
nounce generally  upon  all  or  any  of  the  issues  either 
in  favor  of  the  plaintiff  or  defendant.  A  special  verdict 
is  that  by  which  the  jury  find  the  facts  only,  leaving  the 
judgment  to  the  court.  It  must  present  the  conclu- 
sions of  fact  as  established  by  the  evidence,  and  not  the 
evidence  to  prove  them,  and  those  conclusions  of  fact 
must  be  so  presented,  as  that  nothing  remains  to  the 
court  but  to  draw  from  them  conclusions  of  law. 

Amended  Ccde^  ^260.    Changed  so  as  to  be  more  conform- 
able to  the  original  code. 

§  791.  In  every  action  for  the  recovery  of  money 
only,  or  specific  real  property,  the  jury  in  their  discre- 
tion, may  render  a  general  or  special  verdict.  In  all 
other  cases,  the  court  may  direct  the  jury  to  find  a  spe- 
cial verdict  in  writing,  upon  all  or  any  of  the  issues; 
and  in  all  cases  may  instruct  them  if  they  render  a  gen- 
eral verdict,  to  find  upon  particular  questions  of  fact,  to 
be  stated  in  writing,  and  may  direct  a  written  finding 
thereon.  The  special  verdict  or  finding  must  be  filed 
with  the  clerk  and  entered  upon  the  minutes. 
Amended  Code^  §261. 
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§  792.  Where  a  special  finding  of  facts  is  incon- 
sistent with  the  general  verdict,  the  former  controls  the 
latter,  and  the  court  must  give  judgment  accordingly. 

Amended  Code^  ^  262, 

§  793.  When  a  verdict  is  found  for  the  plaintiff,  in  an 
action  for  the  recovery  of  money,  or  for  the  defendant, 
when  a  counter  claim  for  the  recovery  of  money  is  es- 
tahlished,  heyond  the  amount  of  the  plaintiff's  claim 
as  established,  the  jury  must  also  assess  the  amount 
of  the  recovery. 

Jimended  Code^  §  263. 

§  794.  In  an  action  for  the  recovery  of  specific  per- 
sonal property,  if  the  property  have  not  been  delivered 
to  the  plaintiff,  or  the  defendant  by  his  answer  claim 
a  return  thereof,  the  jury  must,  if  their  verdict  be  in 
favor  of  the  plaintiff,  or  if  being  in  favor  of  the  de- 
fendant, they  also  find  that  he  is  entitled  to  a  return 
thereof,  must  assess  the  value  of  the  property,  and  may 
at  the  same  time  assess  the  damages,  if  any  are 
claimed  in  the  complaint  or  answer,  which  the  pre- 
vailing party  has  sustained  by  reason  of  the  taking  or 
detention  of  such  property. 

Amended  Codcj  ^  264. 

§  795.  Upon  receiving  a  verdict,  an  entry  must  be 
made,  in  the  minutes  of  the  court,  specifying  the  time 
and  place  of  the  trial,  the  names  of  the  jurors  and  witness-* 
es,  the  verdict,  and  either  the  judgment  to  be  rendered 
thereon,  or  where  the  court  is  in  doubt  what  judgment 
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ought  to  be  given,  it  may  order  that  the  case  be  reserved 
for  argument  or  further  consideration. 

Amended  Code^  sec.  267. 

CHAPTER  IV. 

TRIAL  BY   THE  COURT. 

Section  796.    Jary  trial  may  be  waived. 

797.    On  trial  by  coart,  decision  on  queitioni  of  fact  and  of  law  to  be 

separate. 
71M.    Proceedings  after  determination  of  issue  of  law. 

§  796.  Trial  by  jury  may  be  waived  by  the  several 
parties,  to  an  issue  of  fact,  in  actions  arising  on  obliga- 
tions, and  with  the  assent  of  the  court,  in  other  actions, 
in  the  manner  following : 

1.  By  failing  to  appear  at  the  trial : 

2.  By  written  consent,  in  person  or  by  attorney,  filed 
with  the  clerk : 

3.  By  oral  consent  in  open  court,  entered  in  the 
minutes. 

Amended  Code^  ^  266. 

§  797.  Upon  the  trial  of  a  question  of  fact  by  the  court, 
its  decision  must  be  given  in  writing,  and  filed  with  the 
clerk,  within  twenty  days  after  the  circuit  or  term  at 
which  the  trial  took  place.  In  giving  the  decision,  the 
facts  found,  and  the  conclusions  of  law,  must  be  sepa- 
rately  stated.  Judgment  upon  the  decision  must  be 
entered  accordingly. 
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Amended  Cod€^  §  267.    Changed  so  as  to  be  more  conform- 
able to  the  original  code. 

§  798.  On  a  judgment  for  the  plaintiff  upon  an  issue 
of  law,  the  plaintiff  may  proceed  in  the  manner  pre- 
scribed by  the  first  two  sub-divisions  of  section  755, 
upon  the  failure  of  the  defendant  to  answer,  where  the 
summons  was  personally  served.  If  judgment  be  for 
the  defendant,  upon  an  issue  of  law,  and  the  taking  of 
an  account  or  the  proof  of  any  fact  be  necessary  to  en- 
able the  court  to  complete  the  judgment,  a  reference 
may  be  ordered,  as  in  that  section  provided. 

Jlmended  Code^  §  269. 

CHAPTER  VI. 

TRIAL   BY   REFEREES. 

8£CTio]r  799.    Trial  by  referees. 

8U0.    Judgment  to  be  entered  on  report  of  referees. 

§  799.  A  trial  by  referees  is  conducted  in  the  same 
manner  as  a  trial  by  the  court 

The  sections  referred  to  are  conformable  to  the  eidsting 
code. 

§  800.  The  report  of  the  referees  upon  the  whole  issue 
stands  as  the  decision  of  the  court,  and  judgment 
may  be  entered  thereon  in  the  same  manner,  as  if  the 
action  had  been  tried  by  the  court;  and  their  decision 
may  be  excepted  to  and  reviewed  in  like  manner. 
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When  the  reference  is  to  report  the  facts,  the  report  has 
the  effect  of  a  special  verdict. 

Amended  Code^  §272. 

CHAPTER  VU. 

PRoyisio:?s  relating  to  trials  in  general. 

Article  I.    Exceptions. 
II.    New  triali. 
III.    General  provisiont. 

ARTICLE  I. 

EXCEPTIONS. 

Section  801.    Exceptions  defined. 

802.  Manner  of  taking  and  settling  exceptions. 

803.  What  exception  contains. 

§  801.  An  exception  is  an  objection  taken  at  the  trial 
to  a  decision  upon  a  matter  of  law,  whether  such  trial 
be  by  the  jury,  court,  or  referees,  and  whether  the 
decision  be  made  during  the  formation  of  a  jury,  the 
production  of  evidence,  the  charge  to  a  jury,  or  at  any 
other  time  from  the  calling  of  the  action  for  trial  to  the 
rendering  of  the  verdict  or  decision.  But  no  exception 
is  to  be  regarded  on  a  motion  for  a  new  trial,  or  on  an 
appeal,  unless  the  exception  be  material,  and  affect 
substantial  rights  of  the  party. 

This  chapter  and  the  next  are  new,  and  fill  up  a  space  left 
in  the  former  code.    The  provisions  explain  themselves. 

§  802.  The  point  of  the  exception  mxist  be  particu- 
larly stated,  and  either  delivered  in  writing  to  the  judge^ 
or  entered  in  his  minutes,  and  immediately  corrected 
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or  added  to,  until  made  conformable  to  the  truth,  or  it 
may  afterwards  be  settled,  in  a  statement  of  the  case, 
as  provided  in  section  807. 

§  803.  No  particular  form  of  exception  is  required. 
The  objection  must  be  stated,  with  so  much  of  the 
evidence  as  is  necessary  to  explain  it,  but  no  more, 
and  the  whole  as  briefly  as  possible.  If  the  de- 
cision excepted  to  be  verbally  made,  it  must,  upon, 
the  exception  being  taken,  be  reduced  to  writing,  and 
entered  either  in  the  judge's  minutes,  or  the  minutes 
of  the  court,  or  in  the  statement. 

It  has  been  too  often  the  practice  to  encumber  ex- 
ceptions with  details  of  the  evidence,  to  an  unreasonable 
length.  In  most  cases,  with  a  little  care,  all  the  evidence 
necessary  to  explain  the  exception  can  be  given  in  a  narrow 
compass.  The  following  is  a  bill  of  exceptions,  taken  in  Mas- 
sachusetts, which,  for  its  shortness,  is  worthy  of  imitation  : 

Berkshire  s$. — Common  Pleasy  June  Term.  1849. 

Commonwealth, 

vs, 
Robert  Walden. 

The  defendant  was  indicted  for  malicious 
mischief,  under  that  branch  of  §  39,  ch.  126,  of  rev.  statutes, 
which  prohibits  the  wilfully  and  maliciously  destroying  or  in- 
juring the  personal  property  of  another,  in  any  manner,  or  by 
any  means  not  particularly  described  or  mentioned  in  said 
chapter. 

The  indictment  is  made  a  part  of  the  case.  The  court  de- 
fined the  word  maliciously,  in  said  part  of  said  section,  to 
mean  the  wilfully  doing  of  any  act  prohibited  by  law,  and  for 
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which  defendant  had  no  lawful  excuse — ^that  moral  turpitude 
of  mind  was  not  necessary  to  be  shewn ,  and  so  instructed  the 
jury. 

To  this  instruction  the  defendant  excepts,  and  prays  that  his 

exceptions  may  be  allowed. 

By  H.  W.  B., 

Hit  Mcmey. 

The  foregoing  exceptions  being  found  conformable  to  the 

truth,  are  allowed. 

U.  S.J 

Just.  C.  C.  Pleas. 


ARTICLE  II. 

MEW  TRIALS. 

8SCTI0N  804.    New  trial  defined. 

806.    In  what  eases  may  be  granted. 

806.  On  what  papers  moTed  for. 

807.  Manner  of  settlUig  a  case  on  exceptions. 
806.  Application  to  be  heard  at  special  term. 
809.  Notice  in  certain  cases  when  to  be  giTen. 

§  804.  A  new  trial  is  a  re-examination  of  an  issue  of 
fact,  in  the  same  court,  after  a  trial  and  decision  by  a 
jury,  court,  or  referees. 

§  805.  The  former  verdict  or  other  decision  may  be 
vacated  and  a  new  trial  granted,  on  the  application  of 
the  party  aggrieved,  for  any  of  the  following  causes, 
materially  affecting  the  substantial  rights  of  such  party: 

1.  Irregularity  in  the  proceedings  of  the  court,  jury, 
or  prevailing  party,  or  any  order  of  the  court,  or  abuse 
of  discretion,  by  which  either  party  was  prevented  from 
having  a  fair  trial : 
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2.  Misconduct  of  the  jury,  or  of  the  prevailing  party: 

3.  Accident  or  surprise,  which  ordinary  prudence 
could  not  have  guarded  against : 

4.  Excessive  damages,  appearing  to  have  been  given 
under  the  influence  of  passion  or  prejudice : 

5.  Insufficiency  of  the  evidence  to  justify  the  verdict 
or  other  decision :  or  that  it  is  against  law : 

6.  Newly  discovered  evidence,  material  for  the  party 
making  the  application,  which  he  could  not  with  rea- 
sonable diligence  have  discovered  and  produced  at  the 
trial : 

7.  Error  in  law,  occurring  at  the  trial,  and  excepted 
to  by  the  party  making  the  application. 

§  806.  When  the  application  is  made  for  a  cause, 
mentioned  in  the  fourth,  fifth,  and  seventh  subdivisions 
of  the  last  section,  it  is  made  either  upon  the  judge's 
minutes,  or  a  statement  of  the  case,  prepared  as  pre- 
scribed in  the  next  section ;  for  any  other  cause  it  is 
madeupon  affidavit. 

§  807.  The  party  preparing  a  statement  is  to  propose  a 
draft  of  it,  and,  within  five  days  after  the  trial,  serve  it 
upon  the  adverse  party,  who  may  within  five  days 
thereafter,  propose  amendments  to  it.  If  no  amend- 
ment be  proposed,  the  draft  is  adopted ;  if  proposed, 

the  statement  and  amendments  may  be  submitted  for 

settlement  to  the  judge,  or  referee,  before  whom  the  trial 

was  had,  upon  a  notice  of  five  days :  if  such  notice  be 
[civil  code.]  22 
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not  served  within  five  days  after  the  amendments  are 
proposed,  they  are  adopted. 

It  is  our  wish  to  substitute  for  the  present  cases  and  bills  of 
exceptions,  a  simple  statement  of  the  exception  or  other  part 
of  the  case  sufficient  to  present  the  question. 

§  808.  The  application  for  a  new  trial  must,  in  the 
first  instance,  be  made  at  a  special  term,  except  when 
made  upon  an  appeal. 

§  809.  The  application  for  a  cause  mentioned  in  the 
4th  and  5th  subdivisions  of  section  805  can  only  be 
made,  when  notice  thereof,  oral  or  written,  was  given 
in  open  court,  immediately  after  the  verdict  or  other 
decision  rendered ;  and  thereupon  if  the  adverse  party 
consent,  the  court  must  appoint  a  day  in  the  same  term 
for  hearing  the  application  upon  the  judge's  minutes. 
If  however  the  application  be  not  heard  at  the  same 
term,  or  if  an  appeal  be  taken,  a  statement  of  the  case 
must  be  made. 

ARTICLE    III. 

GENERAL   PROVISIONS, 

Section  8 JO.    Rate  of  damages  recoverable. 

811.  On  trial,  parties  to  submit  distinctly  the  points. 

812.  Certain  provisions  applicable  to  other  cases. 

§  810.  Whenever  damages  are  recoverable,  the  plain- 
tiff may  claim  and  recover  any  rate  of  damages,  to 
which  he  may  be  entitled,  for  the  cause  of  action  es- 
tablished. 

Amended  Code,  §  276.  I 
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§  811.  Any  party  may,  and  if  required  by  the  court, 
must  when  the  evidence  is  closed,  submit  in  distinct 
and  concise  propositions,  the  conclusions  of  fact  which 

he  claims  to  be  established,  or  the  conclusions  of  law, 
which  he  desires  to  have  adjudged,  or  both ;  they  may 
be  written  and  handed  to  the  court,  or  at  the  option  of 
the  court,  oral  and  entered  in  the  judge's  minutes;  but 
in  either  case  they  must  be  entered  with  any  excep- 
tions that  may  be  taken,  if  either  party  require  it. 

The  design  of  this  section  is  to  enable  the  court  referee  or 
jury  to  have  before  them  in  a  definite  form  the  result  which 
the  party  seeks  to  establish.  It  will  be  found  especially  con- 
venient in  those  cases,  where  the  court  or  referee  is  required  to 
find  separately  on  the  conclusions  of  fact  and  of  law,  with  a 
view  to  their  separation,  when  necessary  upon  an  appeal. 

The  practice  here  proposed  is  but  applying  to  trials  on 
questions  of  fact,  what  the  courts  have  long  since  required  on 
appeals,  whether  they  include  questions  of  fact,  or  those  of 
law  only.  The  points  which  each  party  produces,  before  ar- 
gument, are  the  same  thing  as  here  intended  to  be  made  ap- 
plicable to  the  first  trial.  Although  no  provirion  for  the  prac- 
tice exists  in  any  rule  of  the  court,  as  applicable  to  the  origi- 
nal trial,  yet  in  point  of  fact  it  has  long  been  used  in  the  oral 
summary,  which  counsel  usually  present  to  the  court  or  jury 
on  the  conclusion  of  a  trial. 

In  some  other  states,  it  has  become  a  part  of  the  recognized 
system  of  procedure,  and  with  results  very  beneficial.  The 
object  of  this  section  is  to  give  to  the  practice  a  legal  sanc- 
tion, and  to  introduce  it  in  definite  form,  with  a  view  to  faci- 
litate a  more  logical  analysis  of  the  results  of  a  legal  contro- 
versy than  has  sometimes  been  had. 

When  the  conclusions  of  fact  are  distinctly  pointed  out  by 
counsel,  it  will  necessarily  relieve  the  court  from  some  labor 
in  preparing  a  summary  of  the  facts,  inasmuch  as  it  will  be 
able  either  to  decide  either  in  the  affirmative  or  negative,  upon 
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the  sereral  points,  or  it  can  easily  modify  them  to  its  own  con- 
clusions. 

§  812.  The  provisions  of  this  title,  respecting  trials 
^y  jW*y»  ^PPly^  so  far  as  they  are  in  their  nature  appli- 
cable, to  trials  by  the  court  or  referees,  and,  in  the 
same  manner,  the  provisions  respecting  trials  by  the 
court  apply  to  trials  by  referees. 


CHAPTER  VIII. 

THE   MANNER   OF   GIVING   AND   ENTERING    JUDGMENT. 

Section  813.  Judgment  to  conform  to  verUict. 

814.  If  judgment  reserved^  when  and  how  given. 

815.  Judgment  when  counter-claim  it  eitablished. 

816.  May  include  ipeciAo  property  and  damai^et. 

817.  Judgment  to  be  entered  on  direction  of  tingle  judge. 

818.  Clerk  to  keep  a  judgment  book. 

819.  Judgment  mutt  tpecify  the  relief  granted. 

82U.  If  a  party  die  after  Terdict^  judgment  may  be  given. 

821.  Judgment  roll^  how  made  and  exemplified. 

822.  Judgment,  a  lien  from  the  time  of  docketing  in  the  county  only. 

823.  All  judgment  lient  to  ceate  after  1860. 

824.  What  the  docket  moat  contain. 

825.  Satisfaction  of  judgment  how  entered. 

§  813.  When  a  trial  by  jury  has  been  had,  judgment 
must  be  entered  by  the  clerk,  in  conformity  to  the  ver- 
dict, unless  the  court  order  the  case  to  be  reserved  for 
argument  or  further  consideration,  or  grant  a  stay  of 
proceedings. 

Amended  Code,  §265. 

§  814.  When  the  case  is  reserved  for  argument  or 
further  consideration,  as  mentioned  in  the  last  section, 
on  the  ground  that  judgment  ought  not  to  be  given  in 
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conformity  to  the  verdict,  or  that  it  is  doubtful  what 
judgment  should  be  given,  the  questions  reserved  may 
be  decided  by  the  court,  and  judgment  thereupon  ren- 
dered, without  further  argument,  or  if  not  so  decided 
they  may  be  brought  before  the  court  for  judgment, 

at  a  special  term,  upon  notice ;  and  judgment  there- 
upon rendered. 
New. 

§  815.  If  a  counter-claim,  established  at  the  trial,  ex- 
ceed the  plaintiffs  demand  so  established,  judgment  for 
the  defendant  must  be  given  for  the  excess,  or  if  it  ap- 
pear that  the  defendant  is  entitled  to  any  other  affirma- 
tive relief,  judgment  must  be  given  accordingly. 

See  2  R.  S.,  355,  §  22. 

§  816.  In  an  action  to  recover  the  possession  of  per- 
sonal property,  judgment  for  the  plaintiff"  may  be  for 
the  possession,  or  the  value,  thereof,  in  case  a  delivery 
cannot  be  had,  and  of  damages  for  the  detention.  If 
the  property  have  been  delivered  to  the  plaintiff^,  and 
the  defendant  claim  a  return  thereof,  judgment  for  the 
defendant  may  be  for  a  return  of  the  property,  or  the 
value  thereof,  in  case  a  return  cannot  be  had,  and  dam- 
ages for  taking  and  withholding  the  same. 

Amended  Code^  ^  277. 

§  817,  Judgment  upon  an  itsne  of  law,  or  of  fact,  or 
upon  confession,  or  upon  failure  to  answer,  (except 
where  the  clerk  is  authorised  to  enter  the  same  by  the 
first  subdivision  of  section  755,)  must,  in  the  first  in-* 
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stance,  be  entered  upon  the  direction  of  a  single  judge, 
or  the  report  of  referees  upon  the  whole  issue,  subject 
to  review  at  the  general  term,  on  the  demand  of  either 
party,  as  provided  in  this  code. 

Amended  Code^  ^  278 

§  818.  The  clerk  must  keep  among  the  records  of  the 
court,  a  book  for  the  entry  of  judgments,  to  be  called 
the  "judgment  book." 

^;^.        Amended  Code,  §  279. 

§  819.  The  judgment  must  be  entered  in  the  judg- 
ment book,  and  must  specify  clearly  the  relief  granted, 
or  other  determination  of  the  action. 

Amended  Code^  §  280. 

§  820.  If  a  party  die  after  a  verdict  or  decision  upon 
an  issue  of  fact,  and  before  judgment,  the  court 
may  nevertheless  render  judgment  thereon*  Such 
judgment  is  not  a  lien  on  the  real  property  of  the 
deceased  party,  but  is  payable  in  the  course  of  ad- 
ministration on  his  estate. 

§  821.  Immediately  after  entering  the  judgment,  the 
clerk  must  attach  together  and  file  the  following  papers, 
which  constitute^the  judgment  roll : 

1.  In  case  the  complaint  be  not  answered  by  any 
defendant,  the  summons  and  complaint,  or  copies 
thereof,  proof  of  service,  and  that  no  answer  has  been 
received,  the  report,  if  any,  and  a  copy  of  the  judg- 
ment. 
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.  3»  In  all  other  cases,  the  summons,  pleadings,  or 
<;opies  thereof,  and  a  copy  of  the  judgment  with  any 
verdict  or  report,  the  olSer  of  the  defendant,  exceptions, 
and  all  orders  relating  to  a  change  of  parties,  or  in 
any  way  involring  the  merits,  and  necessarily  affect- 
ing the  judgment.  If  a  statement  of  the  case  be  made, 
the  same  may  be  attached  to  the  judgment  roll,  on  the 
request  of  either  party,  and  thencefcrth  forms  a  part 
thereof. 

When  the  defendant  is  entitled  to  judgment,  if  the 
plaintiff  6hall  not  have  filed  the  summons,  with  proof 
of  service  and  the  pleadings  on  his  part,  the  copies  of 
summons  and  pleadings  served  on  the  defendant,  may 
be  substituted  therefor  in  making  the  judgment  roll,  or 

the  plaintiff  may,  at  the  instance  of  the  defendant,  be 
ordered  by  a  judge  forthwith  to  file  such  papers. 

Upon  an  exemplification  of  a  judgment,  as  evidence 
only  that  part  of  the  roll  which  consists  of  the  sum* 
monS)  pleadings,  and  judgment  need  be  given. 

Amended  Oodty  §  281.    Slightly  changed  in  respect  to  the 
time  of  filing  the  case  or  exceptions. 

§  822.  On  filing  a  judgment  roll,  upon  a  judgment 
requiring  the  payment  of  money,  the  judgment  may 
be  docketed  with  the  clerk  of  the  county  where  it  was 
rendered,  and  in  any  other  county,  upon  filing  with  the 
clerk  thereof  a  transcript  of  the  original  docket ;  and 
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thereupon  the  judgment  becomes  a  lien  on  real  proper* 
ty  in  the  county,  from  the  time  of  docketing  it  therein. 

Amended  Code^  ^282. 

§  823.  The  lien,  mentioned  in  the  last  section,  ex- 
tends to  all  the  real  property  of  the  judgment  debtor  in 
the  county,  owned  by  him  at  the  time  of  the  judgment, 
or  afterwards  acquired,  and  continues  till  the  first  day 
of  July,  1860,  on  all  unsatisfied  judgments  rendered' 
or  which  may  be  rendered  before  that  time.     But  after 

the  first  day  of  January,  1860,  there  can  be  no  such 
lien. 

See  2  R.  S.^  355,  ^  3, 4, 5. 

This  section  proposes  an  important  change  in  respect  tO" 
the  lien  of  judgments.  We  believe  the  multiplication  of  liens 
upon  real  property  has  come  to  be  a  serious  evil.  They  are 
but  embarrassments  in  the  way  of  the  transfer  of  property.  If 
all  the  money  collected  annually  out  of  real  property,  upon 
judgments  a  year  old,  could  be  ascertained,  we  believe  it  would 
not  equal  half  the  expense  paid  in  the  same  year  upon  search* 
ing  for  the  liens. 

The  liens  of  existing  judgments  cannot  be  cut  off,  and 
since  they  are  to  continue,  it  seems  proper  that  subsequent 
judgments  should  be  put  upon  the  same  footing,  and  the  liens  of 
all  cease  at  the  same  period.  That  it  may  be  seen  at  a 
glance,  how  many  of  these  incumbrances  upon  real  property^ 
every  purchaser  and  every  borrower  upon  mortgage  must 
search  for,  we  present  the  following  list  of  them,  as  they 
exist  in  the  city  of  New-York  : 
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General  lAens : 

Judgments^  U.  S.  circuit  court. 
U.  S.  district  court. 
Supreme,  to  June,  1840. 
Superior,  " 

Com.    pleas,   to  April  1,  1844,    Laws, 

1844,  p.  91. 
Transcripts    since   June,    1840,     Laws, 
1840,  p.  334,  §  26. 
Surrogate's  Decrees,  2,  R.  S.  46. 
Laws  of  1837,  p.  535. 
«*     1844,  p.  91. 
Insolvent  Assignments,  1  R.  S.,  ch.  5,  arts.  1  to  10» 
Insolvent  Notices,  2  R.  S.,  p.  8,  sections  32,  33. 
Collectors'  Bonds  and  their  sureties. 

Laws,  1838,  p.  184. 
«*      1843,  p.  314. 
Forfeited  Recognizances,  Laws,  1844,  p.  475. 
Bonds  of  receiver  of  taxes,  and  deputy,  and  sureties,^ 

to  be  filed  in  comptroller's  office.  1843,  p.  315. 
Notes  given  to  Mutual  Insurance  Company,  1836,  p. 
91,  which  is  a  pattern  act,  and  including  others 
framed  upon  it. 

Specific  Liens:  ' 

Conveyances,  1  R.  S.,  762,  §  38. 

Mortgage  to  U.  S.  loan  commis^oners,  1837,  p.  12  K 

Mechanics'  liens,  1844,  p.  339. 

Notice  of  action  pending,  2  R.  S.,  174,  ^  48. 

Certificates  of  sheriff  and  U.  S.  marshal  sales.  2  R. 

S.,  370. 
Taxes  and  sales  for  unpaid  taxes. 
Assessments  and  sales  for  unpaid  assessments. 
Water  rents,  1849,  p.  542. 

§  824.  The  docket  mentioned  in  section  822  is  a  book> 
which  the  clerk  must  keep  in  his  office,  and  in  which 
he  must  enter  alphabetically,  under  the  name  of  each 
person, 
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1.  The  names  of  the  parties  to  the  judgment : 

2.  The  amount  of  the  judgment :  and 

3.  The  precise  time  of  his  entry. 

See  2  R.  S.  359  ^  6, 4*  361  ^  13. 

§  825.  Satisfaction  of  a  judgment  may  be  entered  in 
ihe  clerk's  register  and  docket,  upon  an  execution  re- 
turned satisfied,  or  upon  an  acknowledgment  of  satis- 
faction filed  with  the  clerk,  made  in  the  manner  of  an 
acknowledgment  of  a  conveyance  of  real  property,  by 
the  judgment  creditor,  or  within  two  years  after  the 
judgment,  by  the  attorney,  unless  a  revocation  of  his 
authority  is  previously  entered  upon  the  register.  When- 
ever a  judgment  is  satisfied  in  fact,  otherwise  than  upon 
an  execution,  it  is  the  duty  of  the  party  or  attorney  to 
give  such  acknowledgment,  and  upon  motion,  the  court 
may  compel  it,  or  may  order  the  entry  of  satisfaction  to 
be  made  without  it.  And  whenever  a  judgment  is  sat- 
isfied in  fact  as  to  any  one  of  several  defendants,  an  en- 
try to  that  effect  may  be  made  in  the  register  and 
docket. 

Ste2  R.S.  362,  ^  22, 23, 24,  25, 26. 
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TITLE  IX. 

or  THE  EXECUTION  OF  THE   JUDGMENT   IN   CIVIL   ACTIONS. 

CuArrxft  I.    The  execution. 

II.    Proceeding^i  •appleroentary  (o  the  execution. 

CHAPTER  I. 

THE   EXECUTION. 

BscTioir  826.  Execution  within  five  years,  of  courie,  as  preacribed  bjr  this  title. 

827.  The  different  kinds  of  execution. 

828.  Contents  of  the  execition. 

829.  To  be  returnable  in  slxtj  days. 

830.  Specific  judgments,  how  enforced. 

831.  After  five  years,  to  be  issued  only  by  leave  of  court.    Leave  how 

obtained. 

832.  Execution  after  death  of  debtor. 

883.  To  what  counties  execution  may  be  issued. 

834.  Execution  against  the  person,  in  what  cases  and  when. 

835.  Persons  arrested  on  execution  to  be  imprisoned. 

836.  After  arrest,  another  execution  not  to  issue. 

837.  What  property  may  be  levied  on. 

838.  When  property  is  claimed  by  a  third  person,  sheriff  may  siimmoa  jv- 

ry  to  try  the  claim. 

838.  What  property  Is  exempt  from  execution. 

840.  Manner  of  executing  against  property. 

841.  Notice  of  sale  of  property. 

842.  Penalty  for  selling  without  notice. 

843.  Manner  of  conducting  sale. 

844.  Certificate  of  sale  of  real  property. 
846.  How  real  property  may  be  redeemed. 

846.  Redemption  may  be  by  payment  to  purchaser. 

847.  The  purchaser  if  a  creditor  may  redeem. 

848.  The  evidence  of  the  lien  must  be  produced. 

849.  Sheriff  must  execute  deed  after  expiration  of  time. 
860.  Injunction  allowed  to  stay  waste  after  sale. 

891.    When  title  falls,  purchaser  may  have  restitatlon. 
862.    When  execution  against  several,  is  enforced  against  one,  ha  may 
have  contribution,  or  if  a  surety,  restitution. 

§  926.  The  party  in  whose  favor  judgment  is  given, 
may  at  any  time  within  five  years  after  the  entry  there- 
of, proceed  to  enforce  the  same  as  prescribed  in  this 
title. 
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§  827.  There  are  three  kinds  of  writs  of  execution ; 
one  against  the  property  of  the  judginentMebtor;  an- 
other against  his  person ;  and  the  third  for  the  delivery 
of  the  possession  of  real  or  personal  property,  or  such 
delivery  with  damages  for  withholding  the  same. 
They  are  issued  in  the  name  of  the  people  ar.d  are 
deemed  the  process  of  the  court,  but  they  need  not  be 
sealed  nor  subscribed,  except  as  prescribed  in  the  next 
section. 

JmendedjCodCj  ^  286. 

§  828.  The  writ  of  execution  must  be  directed  to  the 
sheriff,  subscribed  by  the  party  issuing  it,  or  his  attor- 
ney, and  must  inteUigibly  refer  to  the  judgment,  stat- 
ing the  court,  the  county  where  the  judgment  roll  or 
transcript  is  filed,  the  names  of  the  parties,  the  amount 
of  the  judgment,  if  it  be  for  money,  the  amount  actual- 
ly due  thereon,  and  the  time  of  docketing  in  the  coun-* 
ty  to  which  the  execution  is  issued,  and  must  require 
the  sheriff  substantially  as  follows: 

1.  If  it  be  against  the  property  of  the  judgment  debt- 
or, it  must  require  the  sheriff  to  satisfy  the  judgment, 
with  interest,  out  of  the  personal  property  of  such 
debtor,  and  if  sufficient  personal  property  cannot  be 
found,  out  of  his  real  property,  or  if  the  judgmentfbe  a 
lien  on  real  property,  then  out  of  the  real  property  be- 
longing to  him  on  the  day  when  the  judgment  was 
docketed  in  the  county,  or  at  any  time  thereafter,  or 
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if  the  judgment  be  entered  pursuant  to  the  first  sub- 
division of  section  632,  the  execution  must  conform  to 
such  judgment : 

2.  If  it  be  against  real  or  personal  property,  in  the 
hands  of  personal  representatives,  heirs,  devisees,  lega- 
tees, tenants  of  real  property,  or  trustees,  it  must  re- 
quire the  sheriff  to  satisfy  the  judgment,  with  interest, 
out  of  such  property ; 

3.  If  it  be  against  the  person  of  the  judgment  debtor, 
it  must  require  the  sheriff  to  arrest  such  debtor,  and 
commit  him  to  the  jail  of  the  county,  until  he  pay  the 
judgment,  with  interest,  or  be  discharged  according  to 
law; 

4.  If  it  be  for  the  delivery  of  the  possession  of  real 
or  personal  property,  it  must  require  the  sheriff  to  de- 
liver the  possession  of  the  same,  particularly  describing 

it,  to  the  party  entitled  thereto,  and  may  at  the  same 
time  require  the  sheriff  to  satisfy  any  costs,  charges,  dam- 
ages, rents,  or  profits  recovered  by  the  same  judgment, 
out  of  the  personal  property  of  the  party  against  whom 

it  was  rendered,  and  the  value  of  the  property  for 
which  the  judgment  was  recovered   to   be  specified 

therein,  if  a  delivery  thereof  cannot  be  had,  and  if  suf- 
ficient personal  property  cannot  be  found,  then  out  of 
real  property,  as  provided  in  the  first  subdivision  of  this 
section,  and  in  that  respect  it  is  to  be  deemed  au  execu- 
tion against  property. 

Amended  Cede,  §  289. 
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§  829.  The  execution  must  be  made  returnable  with- 
in sixty  days  after  its  receipt  by  the  sheriff,  to  the  clerk 
with  whom  the  judgment  roll  is  filed. 

Amended  Code^  §  290. 

§  830.  Where  a  judgment  requires  the  payment  of 
money  or  the  delivery  of  real  or  personal  property,  the 
same  is  enforced  in  those  respects  by  execution,  as  pro- 
vided in  the  last  three  sections.  Where  it  requires  the 
performance  of  any  other  act,  a  certified  copy  of  the 
judgment  may  be  served  upon  the  party  against  whom 
it  is  given,  or  upon  the  person  or  officer  who  is  required 
thereby,  or  by  law,  to  obey  the  same,  and  his  obedience 
thereto  enforced.  If  he  refuse,  he  may  be  punished  by 
the  court,  as  for  a  contempt. 

Amended  Code^  §  285. 

§  831.  Afler  the  lapse  of  five  years  from  the  entry  of 
judgment,  if  no  execution  have  been  already  issued, 
an  execution  can  be  issued  only  by  leave  of  the  court 
on  motion,  upon  notice  to  the  adverse  party.  Such 
leave  must  not  be  given  unless  it  be  established  by  the 
oath  of  the  party,  or  other  proof,  that  the  judgment,  or 
some  part  thereof,  remains  unsatisfied  and  due. 

When  the  judgment  has  been  rendered  in  a  justice's 
court,  and  docketed  in  the  oflice  of  the  clerk  of  the 
county,  the  application  for  leave  to  issue  execution 
must  be  to  the  county  court  of  the  coui;ty  where  the 
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judgment  was  rendered,  or  in  the  city  and  county  of 
New- York,  to  the  court  of  common  pleas  of  that  city, 
and  such  court  has  jurisdiction  over  the  judgment  and 
execution. 

Amended  Code^  §  284. 

§  832.  Notwithstanding  the  death  of  a  party  after 
judgment,  execution  thereon  against  his  property  may 
be  issued  and  executed  in  the  same  manner  and  with 
the  same  effect,  as  if  he  were  still  living,  except  that 
such  execution  cannot  be  issued  within  a  year  after  his 
death,  unless  upon  permission  granted  by  the  surro- 
gate. 

See  2  R.  S.,  368,  ^  27. 

§  833.  Where  the  execution  is  against  the  property 
of  the  judgment  debtor,  it  may  be  issued  to  the  sheriff 
of  any  county  where  the  judgment  is  docketed.  Where 
it  requires  the  delivery  of  real  or  personal  property,  it 
must  be  issued  to  the  sheriff  of  the  county  where  the 
property,  or  some  part  thereof,  is  situated.  Executions 
may  be  issued,  at  the  same  time,  to  different  counties- 

Amended  Code,  ^  287. 

§  834.  If  the  action  be  one  in  which  the  defendant 
might  have  been  arrested,  as  provided  in  the  first  three 
subdivisions  of  section  675,  an  execution  against  the 
person  of  the  judgment  debtor  may  be  issued  to  any 
county  within  the  jurisdiction  of  the  court,  after  the 
return  of  an  execution  against  his  property,  unsatisfied 
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in  whole  or  in  part.  An  execution  against  the  person 
may  likewise  be  issued,  after  such  return,  in  the  cases 
mentioned  in  the  fourth  and  fifth  subdivisions  of  that 
section,  where  the  defendant  has  been  provisionally  ar- 
rested in  the  action,  and  the  order  for  his  arrest  has  not 
been  vacated,  or  upon  an  order  of  arrest  obtained  in 
the  same  manner  as  for  a  provisional  arrest. 

Amended  Code^  §  288,  modified. 

§  835.  A  person  arrested  on  execution  must  be  im- 
prisoned within  the  jail,  or  the  liberties  thereof,  and 
there  kept  at  his  o^ii  expense,  until  satisfaction  of  the 
execution,  or  his  legal  discharge. 

IR.  S,  376,  §  7G. 

§  836.  When  a  defendant  has  been  once  imprison- 
ed upon  executiotii  no  other  execution  can  issue 
upon  the  same  judgment,  unless  he  escape  or  die,  while 
charged  in  execution,  or  unless  he  be  discharged  with- 
out the  consent  of  the  judgment  creditor. 

2  R.  S.y  36,  and  §§  7  ajid  8. 

§  837.  All  property  liable  to  an  attachment  is  liable 
to  execution.  It  must  be  levied  on,  in  the  same 
manner  as  similar  property  is  attached,  pursuant  to 
section   729.    Until  a  levy,  property  is  not  affected 

by  the  execution. 

New. 
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§  838.  If  the  property  levied  on  bs  claimed  by  a  third 
person  as  his  property,  the  sheriflf  may  summon  from 
his  county  any  twelve  persons,  qualified  as  jurors  be- 
tween the  parties,  to  try  the  validity  of  the  claim.  They 
and  the  witnesses  must  be  sworn  by  the  sheriff,  and  if 
their  verdict  be  in  favor  of  the  claimant,  the  sheriff*  may 
relinquish  the  levy,  unless  the  judgment  creditor  give 
him  a  sufficient  indemnity  for  proceeding  thereon.  The 
fees  of  the  jury  must  be  paid  by  the  claimant,  if  the 
verdict  be  against  him,  otherwise  by  the  plaintiff! 

§  839.  The  following  property  owned  by  a*  house- 
holder, and  in  actual  use,  or  kept  for  use  by  and  for  his 
family,  or  when  being  removed  from  one  habitation  to 
another  upon  a  change  of  residence,  is  exempt  from 
execution,  except  as  herein  otherwise  specially  pro- 
vided : 

1.  Books,  pictures,  and  musical  instruments,  to  the 
value  of  fifty  dollars : 

2.  Necessary  household,  table  and  kitchen  furniture, 
including  stoves,  stove  pipe,  and  stove  furniture,  wear- 
ing apparel,  beds,  bedding  and  bedsteads,  provisions 
actually  provided  for  family  use,  sufficient  for  six 
months,  including  meat,  fish,  vegetables,  flour  and 
meal,  with  fuel  for  sixty  days,  one  cow,  ten  sheep,  two 
fiwine,  and  food  for  them  for  three  months : 

m 

3.  The  seat  or  pew  occupied  by  the  debtor  or  his 
family,  in  a  house  of  public  worship ; 

[civil  code.]  23 
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4.  The  tools  and  implements  of  a  mechanic,  neces- 
sary to  carry  on  his  trade : 

5.  A  horse,  harness,  and  cart  or  other  vehicle,  by 
the  use  of  which  a  physician,  constable,  cartman,  team- 
ster, or  other  laborer,  habitually  earns  his  living.  But 
the  aggregate  value  of  all  the  property  so  exempt,  can- 
not exceed  two  hundred  and  fifty  dollars ;  nor  is  any 
article  exempt  from  an  execution  issued  on  a  judg- 
ment for  its  price. 

2  jR.  iS.,  367,  ^22,  modified  and  extended.  Whether  the 
exemption  should  be  carried  still  further,  so  as  to  save  the 
homestead  of  a  family,  is  a  high  question  of  public  policy^ 
which  it  is  for  the  legislature  alone  to  entertain. 

§  840.  The  sheriff  must  execute  the  writ  against  th^ 
property  of  the  judgment  debtor,  by  levying  on  the  pro- 
perty, collecting  the  things  in  action,  as  prescribed  by 
section  731  and  the  fourth  subdivision  of  section  736, 
selling  the  other  property,  and  paying  to  the  plaintiff 
the  proceeds,  or  so  much  thereof  as  will  satisfy  the  ex- 
ecution. 

§  841.  Before  the  sale  of  property  on  execution,  no- 
tice thereof  must  be  given  as  follows : 

1.  In  case  of  personal  property,  by  posting  written 
notice  of  the  time  and  place  of  sale,  in  three  public 
places  of  the  town  where  the  sale  is  to  take  place,  six 
days  successively : 

2.  In  case  of  real  property,  by  posting  a  similar  no- 
tice describing  the  property  with  the  certainty  pre- 
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scribed  by  section  666,  for  six  weeks  successively,  in 
three  public  places  of  the  town  where  the  property  is 
situated,  and  also  where  the  property  is  to  be  sold,  and 
publishing  a  copy  thereof  once  a  week  for  the  same 

period,  in  a  newspaper  of  the  county,  if  there  be  one, 
or  if  there  be  none,  and  the  property  is  not  occupied  by 
the  judgment  debtor,  or  by  a  tenant  or  purchaser  under 
him,  then  in  the  state  paper.  After  the  first  of  July, 
1860,  such  notice  shall  be  a  lien  upon  the  property 
until  the  sale  thereof,  and  the  filing  the  certificate  of 
the  sale  with  the  clerk  of  the  county. 

2  R.  S.^  366,  §21,  368,  §§34  and  35. 

§  842.  An  oflicet  selling  without  the  notice  prescrib- 
ed by  the  last  section,  shall  forfeit  one  hundred  dollars 
to  the  aggrieved  party,  in  addition  to  his  actual  dama- 
ges, and  a  person,  taking  down  or  defacing  the  notice 
posted,  if  done  before  the  sale  or  the  satisfaction  of  the 
execution,  and  without  the  consent  of  the  parties,  shall 
forfeit  fifty  dollars;  but  the  validity  of  the  sale  is  not 
affected  by  either  act. 

See  2.  R.  S.,  369,  §  3T  and  39,  and  40. 

§  843.  A  sale  must  be  made  by  auction,  between 
nine  o'clock  in  the  morning  and  sunset ;  after  efficient 
property  has  been  sold  to  satisfy  the  execution,  no  more 
must  be  sold ;  neither  the  officer  holding  the  execution 
nor  his  deputy  can  purchase ;  when  the  sale  is  of  per- 
sonal property,  capable  of  manual  delivery,  it  must  be 
within  view  of  those  who  attend  the  sale,  and  be  sold 
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in  such  parcels  as  are  likely  to  bring  the  highest  price  ; 
and  when  the  sale  is  of  real  property,  and  consisting  of 
several  known  lots,  or  parcels,  they  must  be  sold  sepa- 
rately, or  when  a  portion  of  such  real  property  iar 
claimed  by  a  third  person,  and  he  requires  it  to  be  sold 
separately,  such  portion  must  be  thus  sold. 

2  R.  S.  367,  ^  23,  369,  and  ^  36,  38. 

§  844.  Upon  a  sale  of  real  property,  where  the  estate 
is  less  than  a  leasehold  of  two  years  unexpired  term, 
the  sale  is  absolute »  In  all  other  cases  the  property 
sold  is  subject  to  redemption  as  provided  in  the  next 
five  sections ;  the  officer  must  give  to  the  purchaser  a 
certificate  of  the  sale,  proved  or  acknowledged  so  that 
it  may  be  recorded,  containing, 

1.  A  particular  description  of  the  pioperly  sold: 
^2.  The  price  bid  for  each  distinct  lot  or  parcel: 

3.  The  whole  price  paid : 

4.  When  subject  to  redemption,  it  must  be  so  stated, 
a  duplicate  of  which  certificate  must  be  filed  by  the  of- 
ficer with  the  clerk  of  the  county- 

2  B.  S.,  370,  §§  42,  43,  44. 

§  845.  Property  sold  subject  to  redemption,  as  pro- 
vided itt  the  last  section,  or  any  part  sold  separately, 
may  be  redeemed,  in  the  manner  provided  in  the  next 
four  sections,  by  the  following  persons  or  their  succes- 
sors in  interest : 

1.  The  judgment  debtor,  or  his  successor  in  interest, 
in  the  whole  or  any  part  of  the  property. 
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2.  A  creditor,  having  a  lien  by  judgment  or  mort- 
gage on  the  property  sold,  or  on  some  share  or  part 
thereof,  subsequent  to  that  on  which  the  property  was 
sold.  The  persons  mentioned  in  the  last  four  subdivis- 
ions, are  in  this  chapter  termed  redemptioners. 

§  846,  The  judgment  debtor,  or  a  redemptioner,  may 
redeem  the  property  from  the  purchaser  within  sixty 
days  after  the  sale,  on  paying  him  the  amount  of  his 
purchase,  and  if  he  be  also  a  creditor  having  a  lien 
prior  to  that  of  the  redemptioner,  the  amount  of  such 
lien,  with  interest. 

^  847-  If,  the  property  be  so  redeemed,  by  a  redemp- 
tioner, either  the  judgment  debtor  or  another  redemp- 
tioner, may,  within  thirty  days  after  the  last  redemption, 
again  redeem  it  from  the  last  redemptioner  on  paying 
the  sum  paid  on  his  redemption,  with  interest,  and, 
unless  his  lien  be  prior  to  that  of  the  preceeding  re- 
demptioner, the  amount  of  such  lien,  with  interest. 
The  property  may  be  again,  and  as  often  as  the  debtor 
or  owner,  or  any  redemptioner  is  so  disposed,  redeem- 
ed from  any  redemptioner  within  thirty  days  after  his 
redemption,  and  notice  thereof  filed  with  the  sheriff. 
If  no  redemption  is  made  in  sixty  days  after  the  sale, 
the  purchaser  is  entitled  to  a  conveyance ;  or  if  so  re- 
deemed, whenever  thirty  days  have  elapsed,  and  no 
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redemption  baa  been  made  and  notified  therein,  the 
time  for  redemption  has  expired,  and  the  last  redemph 
tioner  is  entitled  to  a  sheriff's  deed.  If  the  debtor 
or  owner  redeem  at  any  time  before  the  time  for  re- 
demption expires,  the  effects  of  the  sale  are  terminated, 
and  he  is  restored  to  his  estate. 

§  848.  The  payment  mentioned  in  the  last  two  sec- 
tions, may  be  made  to  the  purchaser  or  redemptioner, 
as  the  case  may  be,  or  fbr  him,  to  the  officer  who  made 
the  sale;  and  a  tender  of  the  money  is  equivalent  ta 
payment. 

§  849.  A  redemptioner  must  prodnce  to  the  officer 
or  person  from  whom  he  seeks  to  redeem,  and  file  with 
bis  notice  in  the  sheriff  ^s  office. 

1.  A  copy  of  the  docket  of  the  judgment,  under 
which  he  claims  the  right  to  redeem,  certified  by  the 
clerk  of  the  court  or  of  the  county,  where  the  judgment 
is  docketed,  or  if  he  redeem  upon  a  mortgage  or  other 
lien,  a  note  of  the  record  thereof  certified  by  the  clerk : 

2.  A  copy  of  any  assignment  necessary  to 
establish  his  claim,  verified  by  the  affidavit  of  him^ 
self  or  of  a  subscribing  witness  thereto :  and 

3.  An  affidavit  by  himself  or  his  agent  showing 
the  amount  then  actually  due  on  the  lien. 
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It  has  been  for  some  years  the  policy  of  our  laws  to  allow 
E  redemption  of  real  property  upon  sales  on  execution.  2  jR. 
S.  370j  ^  45 — 62,  Whether  this  policy  is  founded  in  sound 
principles^  or  even  affords  any  benefit  to  the  debtor,  has  been, 
seriously  questioned  by  judicious  men.  The  Commissioners 
do  not  deem  it  expedient  for  them  to  propose  to  abolish  re^ 
demptions,  but  there  are  some  features  in  the  existing  system 
which  are  unnecessary,  and  so  clearly  indefensible  that  thej 
have  felt  it  a  duty  to  endeavor,  by  a  change,  to  make  it  more 
conducive  to  the  real  policy  of  the  law :  favor  to  an  unfortu- 
nate debtor,  and  the  appropriation  of  his  property  in  sttdi 
manner  as  to  pay  the  largest  possible  amount  of  his  debts. 

The  existing  system  presents  the  following,  among  other 
results : 

It,  in  effect,  delays  the  collection  of  a  debt  out  of  real  pro- 
perty, for  fifteen  months  after  the  sale  ; 

It  suspends  the  remedy  of  all  junior  judgment  creditors 
against  the  same  property  for  the  same  period; 

If  redeemed  upon  judgment  or  other  lien,  the  redemption 
effects  no  payment  on  the  lien  debt,  but  the  creditor  takes  the 
debtor's  land  by  redemption,  and  keeps  his  debt  against  him  also 
in  full  force,and  may  sell  otherproperty  upon  it  in  the  same  man- 
ner as  if  he  had  not  redeemed ;  even  if  paid  afterwards^ 
the  payment  does  not  restore  the  land. 

Although  the  provisions  proposed  by  the  Commissioners 
do  not  wholly  obviate  these  objections^  they  at  least  lurr^ 
that  tendency. 

There  seems  no  good  reason  for  the  great  lapse  of  time 
heretofore  allowed,  nor  for  preventing  the  debtor  from  re- 
deeming his  land  at  any  time  while  it  is  open  for  redeMptiov 
to  a  creditor.  The  uncertainty  whether  the  holder  of  the 
oldest  lien  will  redeem,  and  the  advantage  of  waiting  until 
the  last  hour,  in  case  he  fails,  has  often  led  to  subsequent 
Utigation.  The  plan  the  Commissioners-  offer,  partially  6k^ 
viates  at  least  these  objections. 

5  850.  Until  the  expiration  of  the  time  all<ywed  for 
redemption,  the  court  may  restrain  the  commission  of 


360  THE  CODE  OF 

waste  on  the  property  by  order  granted  with  or  without 
notice,  on  the  application  of  the  purchaser  or  the  judg- 
ment creditor.  But  it  is  not  waste  for  the  person  in 
possession  of  the  property  at  the  time  of  sale,  or  enti- 
tied  to  possession  afterwards  during  the  period  allowed 
for  redemption,  to  continue  to  use  it  in  the  same  man- 
ner in  which  it  was  previously  used,  or  to  use  it  in  the 
ordinary  course  of  husbandry,  or  to  make  the  necessary 
repairs  of  buildings  thereon,  or  to  use  wood  or  timber 
on  the  property  therefor,  or  for  the  repair  of  fences, 
or  for  fuel  in  his  family,  while  he  occupies  the  property. 

2  jR.  S.,  336,  ^§20,  21,  22,  23,  24,  25, 26, 27, 28  and 29. 

§  851.  If  the  purchaser  of  real  property  sold  on  exe- 
cution, or  his  successor  in  interest,  be  evicted  therefrom 
in  consequence  of  irregularity  in  the  proceedings  con- 
cerning the  sale,  or  of  the  reversal  or  discharge  of  the  judg- 
ment, he  may  recover  the  price  paid  with  interest  from 
the  judgment  creditor.  Such  judgment  creditor,  if  the 
recovery  was  in  consequence  of  the  irregularity,  shall 
thereupon  be  entitled  to  a  new  execution  on  the  judg- 
ment, for  the  price  paid  on  the  sale  with  interest ;  and 
for  that  purpose  the  judgment  shall  be  deemed  valid 
against  the  judgment  debtor,  his  personal  representa- 
tives, heirs,  or  devisees,  but  not  against  a  purchaser  in 
good  faith,  or  an  incumbrancer,  whose  title  or  incum- 
brance shall  have  accrued  before  a  levy  on  such  new  exe- 
cution. 

2  R.  S.,  375,  ^  68, 69,  70,  71,  72, 73, 74. 
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§  852.  "When  property,  liable  to  an  execution  against 
several  persons,  is  sold  thereon,  and  more  than  a  due 
proportion  of  the  judgment  is  levied  upon  the  property 
of  one  of  them,  or  one  of  them  pays  without  a  sale 
more  than  his  proportion,  he  may  compel  contribution 
from  the  others.  And  when  a  judgment  is  against 
several,  and  is  upon  an  obligation  of  one  of  them,  as 
security  for  another,  and  the  surety  pays  the  amount 
or  any  part  thereof,  either  by  sale  of  his  property  or  be- 
fore sale,  he  may  compel  repayment  from  the  principal. 
In  such  cases  the  person  so  paying,  or  contributing,  is 
entitled  to  the  benefit  of  the  judgment  to  enforce  con- 
tribution or  repayment,  if  within  ten  days  after  his 
payment  he  file  with  the  clerk  of  the  court,  where 
the  judgment  was  rendered,  notice  of  his  payment  and 
claim  to  contribution  or  repayment.  Upon  the  filing  of 
such  notice,  the  clerk  must  make  an  entry  thereof  in 
the  margin  of  the  docket. 

2  R.  S.y  375,  ^  70,  extended. 

It  will  be  observed,  that  the  provisions  of  this  chapter  ex- 
tend the  execution,  so  as  in  all  cases  to  reach  the  property 
which  can  be  reached  by  attachment.  In  a  case  where  an 
attachment  has  been  issued,  the  execution  is  as  extensive  in 
its  operation  as  the  attachment,  and  there  seems  no  good  rea- 
son for  making  one  execution  against  property  less  extensive 
than  another. 
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CHAPTER  II. 

PROC££DtNGS  aUFPLEMENTART  TO  THE  £X£CCTI0K« 

SscTioK  853.    When  execution  returned  unsatisfied,  order  for  dlscorery  of  pro* 

perty  allowed. 

864.  When  judgment  debtor  refuses  to  apply  property  to  satisfy  Judg- 

ment. 
855.    Manner  of  proceeding  to  examine  judgment  debtor. 
866.    Any  debtor  may  pay  execution  against  his  creditor. 

857.  Exainination  of  debtors  of  judgment  debtor  or  of  those  having  pro« 

perty  belonging  to  him. 

858.  Witness  required  to  testify. 

859*    Compelling  party  or  witnesses  to  attend.    Examinations  whoa  to 

be  on  oath. 
9Q0.    Judge  may  order  property  to  be  applied  on  execution. 
861.    Judge  may  appoint  receiver,  and  prohibit  transfer,  &c.  of  property* 

882.  Proceedings  upon  claim  of  another  party  to  property,  or  on  denial 

of  indebtedness  to  judgment  debtor. 

883.  Reference  by  judge. 
851.    Costs  of  proceeding. 

865.  Disobedience  of  order,  how  punished* 

§  863.  Whea  an  execution  against  property  of  the 
judgment  debtor,  or  of  any  one  of  several  debtors,  in 
the  same  judgment,  issued  to  the  sheriff  of  the  county 
where  he  resides,  or  if  he  do  not  reside  in  this  state,  to 
the  sheriff  of  the  county  where  the  judgment  roll,  or  a 
transcript  of  a  justice's  judgment,  is  filed,  is  returned 
unsatisfied  in  whole  or  in  part,  the  judgment  creditor, 
at  any  time  after  such  return  made,  is  entitled  to  an 
order  from  a  judge  of  the  court,  or  a  county  judge  of  the 
county  to  which  the  execution  was  issued,  requiring 
such  judgment  debtor  to  appear  and  answer,  concern- 
ing his  property,  before  such  judge,  or  a  referee  appoint- 
ed  by  a  judge  of  the  court,  at  a  time  and  place  specified 
in  the  order. 

Amended  Code^  §  293. 
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§  864.  After  the  issuing  of  an  execution  against  pro- 
perty, and  upon  proof  by  affidavit,  of  a  party  or  other- 
wise, to  the  satisfaction  of  the  court,  or  a  judge  thereof, 
or  county  judge,  that  any  judgment  debtor  has  pro- 
perty, which  he  unjustly  refuses  to  apply  towards  the 
satisfaction  of  the  judgment,  such  court  or  judge  may, 
by  an  order,  require  the  judgment  debtor  to  appear  at 
a  specified  time  and  place,  to  answer  concerning  the 
same ;  and  such  proceedings  may  thereupon  be  had,  for 
the  application  of  the  property  of  the  judgment  debtor 
towards  the  satisfaction  of  the  judgment,  as  are  provid- 
ed, upon  the  return  of  an  execution. 

Amended  Code^  ^  292. 

^  855.  Instead  of  the  order  requiring  the  attendance 
of  the  judgment  debtor,  as  provided  in  the  last  two  sec- 
tions, the  judge  may,  upon  proof  by  affidavit  or  other- 
wise, to  his  satisfaction  that  there  is  danger  of  the 
debtor's  leaving  the  state,  or  concealing  himself,  issue 
a  warrant  requiring  the  sheriff  of  any  county  where 
such  debtor  may  be,  to  arrest  him  and  bring  him  before 
sach  judge.  Upon  being  brought  before  the  judge,  he 
may  be  examined  on  oath,  and  ordered  to  enter  into  an 
undertaking  with  one  or  more  sureties,  that  he  will  at- 
tend from  time  to  time  before  the  judge  or  referee,  aa 
he  shall  direct,  during  the  pendency  of  the  proceeding, 
and  until  the  final  determination  thereof,  and  will  not 
in  the  meantime  dispose  of  any  portion  of  his  property, 
not  exempt Trom  execution.    In  default  of  entering  into 
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fluch  undertaking,  he  may  be  committed  to  prison,  by 
warrant  of  the  judge. 

Amended  Code^  ^  292. 

§  856.  After  the  issuing  ofexecution  against  property, 
any  person  indebted  to  the  judgment  debtor,  may  pay 
to  tiie  sheriff  the  amount  of  his  debt,  or  so  much  thereof 
as  may  be  necessary  to  satisfy  the  execution,  and  the 

sheriff's  receipt  shall  be  a  sufficient  discharge  for  the 
amount  so  paid. 

Jmended  Code^  ^  293. 

§  857.  After  the  issuing  or  return  of  an  execution 
against  property  of  the  judgment  debtor,  or  of  any  one 
of  several  debtors  in  the  same  judgment,  and  upon 
proof  by  affidavit,  or  otherwise,  to  the  satisfaction  of 
the  judge,  that  any  person  or  corporation  has  property 
of  such  judgment  debtor,  or  is  indebted  to  him  in  an 

amount  exceeding  ten  dollars,  the  judge  may  by  an  or- 
der require  such  person  or  corporiation,  or  any  oflSicer  or 
member  thereof,  to  appear  at  a  specified  time  and  place, 

and  answer  concerning  the  same.  The  judge  may  also, 
in  his  discretion,  require  notice  of  such  proceeding  to  be 
given  to  any  party  to  the  action,  in  such  manner  as 
may  seem  to  him  proper. 

Jmended  Code^  ^  294. 
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§  858.  Witnesses  may  be  required  to  appear  and  tes- 
tify upon  any  proceedings  under  this  chapter,  in  the 
same  manner  as  upon  the  trial  of  an  issue. 

Amended  Code^  ^  295. 

§  859.  The  party  or  witness  may  be  required  to  at- 
tend before  the  judge,  or  before  a  referee,  appointed  by 
the  court  or  judge.  If  before  a  referee,  the  examina- 
tion must  be  taken  by  the  referee,  and  certified  to  the 
judge.  All  examinations  and  answers  before  a  judge 
or  referee,  under  this  chapter,  must  be  on  oath,  except 
that  when  a  corporation  answers,  the  answer  must  be 
on  the  oath  of  an  officer  thereof. 

Amended  Code^  ^  296. 

§  860.  The  judge  may  order  any  property  of  the 
judgment  debtor,  not  exempt  from  execution,  in  the 
hands  either  of  himself  or  any  other  person,  or  due  to 
the  judgment  debtor,  to  be  applied  towards  the  satis- 
faction of  the  judgment,  except  that  the  earnings  of 
the  debtor  for  his  personal  services,  at  any  time  within 
thirty  days  next  preceding  the  order,  cannot  be  so  ap- 
plied, when  it  is  made  to  appear  by  the  debtor's  affida- 
vit, or  otherwise,  that  such  earnings  are  necessary  for 
the  use  of  a  family  supported  wholly  or  partly  by  his 
labor. 

Amended  Code^  §  297.  Modified,  so  as  to  preserve  the  cur- 
rent earnings  of  a  debtor  for  the  use  of  his  family,  if  neces* 
sary  for  their  support. 
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§  861.  The  judge  may  also,  by  order,  appoint  a  re- 
ceiver of  the  property  of  the  judgment  debtor,  in  the 
same  manner  and  with  the  like  authority,  as  if  the  ap- 
pointment were  made  by  the  court.  The  judge  may 
also,  by  order,  forbid  a  transfer  or  other  disposition 
of  the  property  of  the  judgment  debtor,  not  exempt 
from  execution,  and  any  interference  therewith. 

Amended  Code,  §  298. 

§  862.  If  it  appear  that  a  person  or  corporation  al- 
leged to  have  property  of  the  judgment  debtor,  or  in- 
debted to  him,  claims  an  interest  in  the  property,  ad- 
verse to  him,  or  denies  the  debt,  such  interest  or  debt 
is  recoverable  only  in  an  action  against  such  per- 
son or  corporation,  by  the  receiver:  but  the  judge 
may,  by  order,  forbid  a  transfer  or  other  disposition  of 
such  property  or  interest,  till  a  sufficient  opportunity  be 
given  to  the  receiver  to  commence  the  action,  and 
prosecute  the  same  to  judgment  and  execution.  Such 
order  may  be  modified  or  vacated,  by  the  judge  grant- 
ing the  same,  at  any  time,  on  such  security  as  he  may 
direct. 

Atmnded  Codcj  \  299. 

§  863.  The  judge  may,  in  his  discretion,  order  a  re- 
ference to  a  referee  agreed  upon  or  appointed  by  him, 
to  report  the  evidence  or  the  facts. 

Amended  Codej  ^  300. 
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§  864.  The  judge  may  allow  to  the  judgment  credi- 
tor, or  to  any  person  so  examined,  whether  a  party  to 
the  action  or  not,  his  charges,  and  a  fixed  sum  in  addi- 
tion, not  exceeding  ten  dollars,  as  costs. 

Amended  Code*  ^301. 

§  865.  If  any  person,  party  or  witness,  disobey  an  or- 
der of  the  judge  or  referee,  duly  served,  such  person, 
party  or  witness,  may  be  punished  by  the  judge,  as  for 
a  contempt.  The  proceedings  therefor  are  prescribed 
in  the  title  of  the  third  part  of  this  code,  respecting  the 
punishment  of  contempts. 

Amended  Code^  ^  203. 
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TITLE  I. 

OF  THE   COSTS   IN   ClylL  ACTIONS. 

Section  866.    Fee  bill  abolished.    Allowances  given,  termed  costs. 

867.  When  allowed,  of  course,  to  plaintiflT. 

868.  In  several  actions  against  parties  to  the  same  instrument^  baton* 

bill  of  costs. 

869.  When  allowed  to  defendant. 

870.  When  allowed  to  either  party,  in  the  discretion  of  the  court. 

871.  Costs  not  allowed  in  action  on  a  judgment,  unless  brought  bjr  leavf 

of  court. 

872.  Amount  of  costs  allowed  in  certain  cases. 

873.  Interest  on  verdict  or  report,  when  allowed. 

874.  Costs,  how  to  be  inserted  in  judgment. 

875.  Clerk's  fees. 

876.  Referees*  fees. 

877.  Costs  on  postponement  of  trial. 
*                878.  Costs  on  a  motion. 

879.  Costs  against  infant  plaintiff. 

880.  Costs  not  allowed  when  tender  has  been  made. 

881.  Costs  in  an  action  by  or  against  an  executor  or  administrator,  tms. 

tee  of  an  express  trust,  or  a  person  expressly  authorised  by  statute 
to  sue. 

882.  Costs  on  a  review  of  a  decision  of  an  Inferior  conrt>  in  a  special 

proceeding. 

883.  Costs  in  actions  by  the  people. 

884.  Costs  in  actions  for  the  benefit  of  a  corporation. 

885.  Costs  against  assignee  of  cause  of  action  after  action  brought. 

886.  Costs  on  a  settlement. 

887.  Costs  in  action  by  plaintiff  out  of  the  state. 

§  866.  All  statutes,  establishing  or  regulating  the  costs 
or  fees  of  attorneys  and  counsel  in  civil  actions,  and 
all  existing  rules  and  provisions  of  law,  restricting  or 
controlling  the  right  of  a  party  to  agree  with  an  attor- 
ney, or  counsel,  for  his  compensation,  are  repealed; 

and  hereafter  the  measure  and  mode  of  such  compen* 
sation  must  be  left  to  the  agreement,  express  or  im- 
plied, of  the  parties.  But  there  may  be  allowed  to  the 
prevailing  party,  certain  sums  by  way  of  indemnity. 


CIVIL   PROCEDUEE.  369 

for  his  expenses  in  the  action ;  which  allowances  are 
in  this  code  termed  costs. 

Amended  Cade^  ^  303. 

§  867,  Costs  are  allowed  of  course  to  the  plaintiff, 
upon  a  judgment  in  his  favor,  in  the  following  cases ; 

1.  In  an  action  for  the  recovery  of  real  property,  or 
when  a  claim  of  title  to  real  property  arises  on  the 
pleadings,  or  is  certified  by  the  court  to  have  come  in 
question  at  the  trial ; 

2.  In  an  action  to  recover  the  possession  of  personal 
property ; 

3.  In  the  actions  of  which,  according  to  section  154, 
a  justice's  court  has  not  jurisdiction : 

4.  In  an  action  for  the  recovery  of  money,  where  the 
plaintiff  recovers  fifty  dollars  or  more.     But  in  an  action 

for  assault,  battery,  false  imprisonment,  iibt  1,  slander, 
malicious  prosecution,  criminal  conversation,  or  seduc* 
tion,  if  the  plaintiff  recover  less  than  fifty  dollars  dama* 
ges,  he  can  recover  no  more  costs  and  charges  than 
damages.  And  in  an  action  to  recover  the  possession 
of  personal  property,  if  the  plaintiff  recover  less  than 
fiAy  dollars  damages,  he  can  recover  no  more  costs  and 
charges  than  damages,  unless  he  recover  also  property, 
the  value  of  which  with  the  damages  amounts  to  fifty 
dollars.  Such  value  must  be  determined  by  the  jury, 
court,  or  referee,  by  whom  the  action  is  tried. 

Amended  C(de^  §  304. 
[civil  code.]  24 
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§  868.  When  several  actions  are  brought  on  one 
bond,  undertaking,  promissory  note,  bill  of  exchange, 
or  other  instrument  in  writing,  or  in  any  other  case  for 
the  same  cause  of  action,  against  several  parties  who 
might  have  been  joined  as  defendants  in  the  same  ac- 
tion, no  costs  can  be  allowed  to  the  plaintiff,  in  more 

than  one  of  such  actions,  which  may  be  at  his  elec- 
tum,  if  the  parties  proceeded  against  in  the  other  ac- 
tioas  were  at  the  commencement  of  the  previous  ac- 
tion, openly  within  this  state;  but  the  disbursements  of 
the  plaintiff  may  be  allowed  to  himi  as  provided  in  sec- 
tion 874. 

Amended  Code^  ^  304. 

§  869.  Costs  are  allowed  of  course  to  the  defendant 
upon  a  judgment  in  his  favor,  in  an  action  for  the  re- 
covery of  money,  where  the  plaintiff*  recovers  less  than 
fifty  dollars,  and  also  in  the  other  actions  mentioned  in 
section  867. 

Amended  Code^  §  305. 

§  870.  In  other  actions,  costs  may  be  allowed  or  not, 
and  if  allowed,  may  be  apportioned  between  the  par- 
ties, on  the  same  or  adverse  sides,  in  the  discretion  of 
the  court. 

When  there  are  several  defendants,  not  united  in  in- 
terest, and  making  separate  defences  by  separate  an»* 
lyers,  and  the  plaintiff  fails  to  recover  judgment  against 
all,  the  court  may  award  costs  to  such  of  the  defend- 
ants as  have  judgment  in  their  favor,  or  any  of  them 
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And  in  the  following  cases  the  costs  of  an  appeal  are  in 
the  discretion  of  the  court ; 

1.  Where  a  new  trial  is  ordered : 

2.  Where  a  judgment  is  modified. 

Amended  Code,  §  304. 

§  871.  Costs  can  not  be  allowed  to  the  plaintiff,  in 
an  action  upon  a  judgment  of  a  court  of  this  state,  be- 
tween the  same  parties,  unles  such  action  was  brought 
with  previous  leave  of  the  court  for  cause  shown ;  but 
this  prohibition  does  not  apply  to  an  action  upon  the 
judgment  of  a  justice's  court,  brought  in  another 
county,  or  brought  in  the  same  county,  in  case  of  the 
summons  not  having  been  served  on  all  the  defendants, 
or  the  death  of  a  party,  or  the  death,  resignation,  in- 
capacity to  act  or  removal  from  the  county  of  the  jus- 
tice, or  the  loss  of  his  docket. 

Amended  Code^  ^71. 

§  872.  When  allowed,  costs  are  as  follows : 

1.  To  the  plaintiff,  for  all  proceedings  before  notice 
of  trial  (including  judgment  when  entered ;) 

In  an  action  arising  on  obligation  for  the  recovery  of 
money  only,  seven  dollars ;  in  another  action,  twelve 
dollars ;  fcr  all  subsequent  proceedings  before  trial,  seven 
dollars ; 

2.  To  the  defendant;  for  all  the  proceedings  before 
notice  of  trial,  five  dollars;  for  all  subsequent  proceed- 
ings before  trial,  seven  dollars : 

3.  For  the  trial  of  issues  of  law,  if  separate  from  the 
trial  of  issues  of  fact,  to  the  plaintiff,  fifteen  dollars;  to 
the  defendant,  twelve  dollars: 
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4.  For  the  trial  of  the  issues  of  fact,  if  separate  from 
the  trial  of  the  issues  of  law,  to  the  plaintiff,  fifteen 
dollas;  to  the  defendant,  twelve  dollars: 

5.  For  the  trial  of  the  issues  of  fact  and  of  law, 
when  tried  at  the  same  time,  to  the  plaintiff,  twenty 
dollars ;  to  the  defendant,  fifteen  dollars : 

6.  To  either  party  on  appeal,  excepting  to  the  court 
of  appeals,  hefore  argument,  fifteen  dollars :  for  argu- 
ment thirty  dollars:  hut  this  provision  does  not  apply 
to  appeals  in  the  cases  mentioned  in  section 

7.  To  either  party  on  appeal  to  the  court  of  appeals; 
before  argument,  twenty-five  dollars;  for  argument, 
fifty  dollars: 

8.  To  either  party,  for  every  circuit  or  term  not  ex- 
ceeding three,  at  which  the  cause  necessarily  remains 
on  the  calendar  not  reached  or  postponed,  excluding 
that  at  which  it  is  tried  or  heard,  ten  dollars. 

In  actions  for  the  foreclosure  of  mortgages  upon  real 
property,  or  for  the  partition  of  real  property,  the  plain- 
tiff is  also  entitled  to  the  additional  allowance  of  five 
per  cent  on  the  first  five  hundred  dollars,  and  one  per 
per  cent  on  all  over  that  sum,  upon  the  price  of  the 
property  sold,  or  the  value  of  the  property  partitioned^ 
such  value  to  be  determined  by  the  referees  making  the 
partition.  But  such  allowance  can  in  no  case  exceed 
two  hundred  dollars. 

Amended  Codr^  §  307,  308  and  309,  altered  so  as  to  reduce 
the  costs  in  the  8th  subdivision,  and  to  limit  both  the  per 
centage  and  the  cases  in  which  it  may  be  allowed. 

^  873.  When  the  judgment  is  for  the  recovery  of 
money,  interest  from  the  time  of  the  verdict  or  jeport^ . 
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until  judgment  be  finally  entered,  must  be  computed 
by  the  clerk,  and  sulded  thereto. 

Amended  Code,  ^  310. 

§  874.  The  clerk  must  insert  in  the  entry  of  judg- 
ment, on  the  application  of  the  prevailing  party,  upon 
two  days  notice  to  the  other,  the  sum  of  the  allow- 
ances for  costs,  as  above  provided,  and  the  necessary 
disbursements,  including  the  fees  of  officers  allowed  by 
law,  the  fees  of  witnesses,  the  necessary  expenses  of 
commissions,  the  compensation  of  referees,  and  the  ex- 
pense of  printing  the  papers  upon  any  appeal,  which 

« 

disbursements  are  in  this  code  also  termed  charges. 
The  disbursements  must  be  stated  in  detail,  and  veri- 
fied by  affidavit,  which  must  be  filed.  Whenever  costs 
are  allowed  by  this  code,  the  charges  also  are  allowed, 
and  when  costs  are  not  allowed,  the  charges  are  not 
allowed,  except  where  express  provision  is  made 
therefor. 

Amended  Code,  §  311. 

§  876,  The  clerk  may  receive, 

On  every  trial,  from  the  party  bringing  it  on,  one 
dollar : 

On  entering  judgment,  fifty  cents;  except,  in  courta 
where  the  clerks  receive  salaries,  and  in  such  courts 
one  dollar: 

On  docketing  a  judgment  rendered  by  a  justice  in  his 
county,  and  filing  a  transcript  thereof,  twentf^five  cents, 
includiog  execution  when  issued. 

He  can  receire  no  other  fee,  for  any  aecTices  what* 
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ever  in  a  civil  action,  except  for  copies  of  papers,  at  the 
rate  of  five  cents  for  every  hundred  words. 

Jlmended  Code,  ^  312. 

§  876.  The  fees  of  referees  are  three  dollars  to  each, 
for  every  day  spent  in  the  business  of  the  reference ; 
but  the  parties  may  agree  in  writing  upon  any  other 
rate  of  compensation  and  thereupon  such  rate  must  be 
allowed. 

Amended  Code^  §  313. 

§  877.  When  an  application  is  made  to  a  court  or 
referees,  to  postpone![a  trial,  the  payment  to  the  adverse 
party  of  a  sum  not  exceeding  ten  dollars,  besides  the 
fees  of  witnesses,  may  be  imposed,  as  the  condition  of 
granting  the  postponement. 

Amended  Code,  ^314. 

§  878.  Costs  may  be  allowed  on  an  original  motion, 
or  on  an  appeal  from  an  order,  in  the  discretion  of  the 
court,  not  exceeding  ten  dollars.  And  when  costs  are 
ordered  against  a  party,  apon  a  motion,  proceedings  on 
his  part  may  be  stayed  until  payment  thereof 

Amended  Code^  ^  315. 

§  879.  When  costs  are  adjudged  against  an  infant 
plaintiff)  the  guardian,  by  whom  he  appeared  in  the 
action,  is  responsible  for  them,  and  judgment  therefor 
may  be  entered,  against  both  the  guardian  and  infitnt. 

jSmtBded  Coie^  ^  316. 

§  880.  When,  in  an  action  for  the*recovery  of  money 
only,  the  defendant  alleges  in  his  answer,  that,  before 
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the  commeacement  of  the  actioo,  he  tendered  to  the 
plaintiff,  the  full  amount  to  which  he  was  entitled, 
and  thereupon  deposits  in  court  for  the  plaintiff,  the 
amount  so  tendered,  and  the  allegation  be  found  true, 
the  plaintiff  cannot  recover  costs,  but  must  pay  costs  to 
the  defendant. 

§  881.  In  an  action  prosecuted  or  defended  by  an 
executor,  administrator,  trustee  of  an  express  trust,  or 
a  person  expressly  authorized  by  statute,  costs  may  be 

recovered,  as  in  an  action  by  and  against  a  person 
prosecuting  or  defending  in  his  own  right,  but  such 
costs  must  by  the  judgment  be  made  chargeable  only 
upon  the  estate,  fund,  or  party  represented,  unless  the 

court  direct  the  same  to  be  paid  by  the  plaintiff  or  de- 
fendant, personally,  for  mismanagement  or  bad  faith 

in  the  action  or  defence.  But  no  costs  are  recoverable 
in  such  action,  if  brought  without  leave  of  the  surro- 
gate, against  an  executor  or  administrator  within  one 
year  after  the  death  of  the  person  whom  he  represents, 
nor  after  that  time,  unles  it  appear  that  the  demand 
was  first  presented  to  the  executor  or  administrator, 
verified  by  oath,  and  payment  demanded. 

Amended  Code^  §  317. 

§  882.  When  the  decision  of  a  court  of  inferioi  jurijs- 
diction  in  a  special  proceeding,  is  brought  before  the 
supreme  court  for  review,  such  proceeding  is  for  all 
purposes  of  costs,  to  be  deemed  an  action  at  issue,  on  a 
question  of  law,  from  the  time  the  same  is  brought  into 
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the  supreme  coart»  and  costs  thereon  may  be  awarded 
and  collected  in  such  manner  as  the  coart  may  direct, 
according;  to  the  nature  of  the  case. 

Jhnended  Code^  §  318. 

§  883.  In^all  civil  actions  prosecuted  in  the  name  of 
the  people  of  this  state,  by  an  officer  duly  authorized 
for  that  purpose,  the  people  are  liable  for  costs  in  the 
same  cases,  and  to  the  same  extent,  as  private  parties. 
]f  a  private  person  be  joined  with  the  people  as  plain- 
tiff,'he  is  liable  in  the  first  instance  for  the  defendant's 
costs;  which  can  not  be  recovered  of  the  people,  till 
after  execution  issued  therefor  against  such  private 
party  and]  returned  unsatisfied.  And  when  costs  are 
awarded,  and  recoverable,  against  the  people,  payment 
thereof  must  be  made  by  the  comptroller,  upon  the 
production  of  proper  evidence  thereof. 

Amended  Cod€,  ^*319. 

§  884.  In  an  action  prosecuted  in  the  name  of  the 
people  of  this  state  for  the  recovery  of  money  or  pro* 
perty,  or  to  establish  a  right  or  claim,  for  the  benefit 
of  any  county,  city,  town,  village,  corporation  or  per* 
son,  costs  awarded  against  the  plaintiff,  must  by  the 
judgment  be  made  a  charge  against  the  party  for  whose 
benefit  the  action  was  prosecuted,  and  not  against  the 

P30{1?. 

^mmied  Code^  ^  320. 
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§  885.  In  an  action  in  which  the  cause  of  action,  after 
the  commencement  of  the  action,  by  assignment,  or  in 
any  other  manner,  becomes  the  property  of  a  person 
not  a  party  to  the  action,  and  the  prosecution  or  de- 
fence is  thereafter  continued,  such  person  is  liable  for 
the  costs,  in  the  same  manner  as  if  he  were  a  party,  and 
payment  thereof  may  be  enforced  by  order. 

Jmendcd Code,  ^Z2l. 

§  886.  Upon  the  settlement,  before  judgment,  of  any 
action  mentioned  in  section  867,  no  greater  sum  can 
be  demanded  from  the  defendant  as  costs,  than  at  the 
rates  prescribed  by  section  872. 

Amended  Code,  §  322. 

§  887.  The  attorney  of  a  plaintiff,  who  resides  out  of 
the  state,  or  is  a  foreign  corporation,  against  whom 
costs  are  awarded  to  a  defendant,  is  responsible  to  such 
defendant  therefor,  to  an  amount  not  exceeding  two 
hundred  dollars.  And  the  attorney,  neglecting  to  pay 
the  same,  after  due  proceedings  against  him,  may  be 
removed  by  the  court.  But  he  may  relieve  himself 
from  responsibility,  at  any  time  before  judgment,  by 
filing  an  undertaking,  for  the  payment  to  the  defendant 
of  the  costs,  and  charges,  executed  by  a  sufficient  surety. 

2  R.  S.,  620,  §  1,  2,  3,  4, 5,  6,  7,  and  8. 
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TITLE  M. 

ACTIONS   IN   PARTICULAR   CASES. 

Qhapt  ft  1.    Actions  to  determine  conflicting  claims  to  real  property  and  otker 

provisions  relating  to  actions  concerning  real  property. 
II.    Actions  for  the  foreclosure  of  mortgages. 

III.  Actions  for  waste,  nuisance,  trespass  on  Indian  lands,  and  wilfVil  tres- 

pass OQ  other  real  property. 

IV.  Actions  for  the  partition  of  real  property, 
V.    Actions  respecting  corporations. 

VI.    Actions  by  and  against  executors,  administrators,  legatees,  heirs,  and 

devisees. 
VII.    Actions  on  official  securities,  and  for  fines  and  forfcitiures. 
VIII.    Actions  by  and  against  certain  public  ofllcers,  and  public  bodies. 
IX.    Actions  to  vacate  charters,  letters  patent,  and  to  prevent  the  usurpa- 
tion of  an  office  or  franchise. 
X.    Actions  in  justices  courts. 

The  form  of  civil  actions  under  the  code,  is  in  its  nature 
adapted  to  almost  every  ca^e  requiring  the  interposition  of 
judicial  authority.  In  making  provisions  for  proceedings  in 
special  cases^  it  has  been  deeinjd  "s^ise  to  conform  as  far  as 
practicable,  to  the  system  already  adopted  in  civil  actions, 
and  to  make  provision  for  the  points  of  difierence  only.  By 
this  means  the  advantage  is  aSoidcd  of  fcillowing  the  beaten 
track  already  enlightened  by  the  judicial  consideration  to 
lifhichthe  code  has  been  subjected.  The  length  and  number  of 
statutory  enactments,  are  by  the  same  means  greatly  abritlg- 
ed.  This  remark  is  applicable  not  only  to  most  of  the  pro- 
visions under  this  title,  but  also  to  the  special  proceedings 
for  which  rules  are  prescribed  in  part  3. 

By  comparing  the  provisions  ii(rith  those  of  the  revised  stat- 
tute  i  on  tl  e  san  e  subject,  it  vrill  be  found  that  the  volume  of 
matter  has  been  greatly  reduced,  while  it  contains,  as  we  be- 
lieve, a  more  certain,  safe  and  simple  mode  of  procedure  in 
every  case. 
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CHAPTER  I. 

ilCriOKS  TO  DETERMINE  CONFLICTING  CLAIMS  TO  REAL  PROPERTY, 
AND  OTHER  PROVISIONS  RELATING  TO  ACTIONS  CONCERNING  REAL 
PROPERTY. 

Section  888*    An  action  allowed  to  determine  an  advei-ie  claim  to  real  property. 

889.  If  the  defendant  disclaim  no  costs  allowed. 

890.  In  an  action  by  one  tenant  in  common  ag^ainit  another^   a  denial  o 

the  right  mnst  be  shown. 

891.  V/hen  the  i  ight  has  terminated  daring  the  pendency  of  the  action* 

892.  New  trial  may  be  had  in  actions  to  recoyer  leal  pioperty. 

893.  After  a  second  trial  court  may  allow  a  third. 

894.  How  Jndgment  entered  after  new  trial. 

895.  May  recover  profits  only  for  six  years. 

896.  A  survey  of  property  in  dispute  allowed. 

897.  Order  for  the  survey. 

896.  A  mortgage  not  a  conveyance. 

899.  Injunction  to  prevent  waste  after  sale. 

9UU.  Purchaser  of  land  on  execution*  may  recover  for  injury  after  sale. 

901.  A  sale  of  land  pending  an  action  does  not  affect  rights. 

902.  An  action  for  possession  of  land  equivalent  to  re-entry,  but  tenant 

may  redeem. 

§  888.  An  action  may  be  brought  by  any  person  in 
possession »  by  himself,  or  his  tenant,  of  real  property, 
against  any  person,  wlio  claims  an  estate  or  interest 
therein,  adverse  to  him,  for  the  purpose  of  determining 
such  adverse  claim,  estate,  or  interest. 

§  889.  If  the  defendant,  in  such  action,  disclaim  in 
his  answer  any  interest  or  estate  in  the  property,  or 
suffer  judgment  to  be  taken  against  him  without  an- 
swer, the  plaintiff  cannot  recover  costs. 

R.  S,y  pert  3,  ihap.  5,  title  2. 

The  salutary  provisions  of  this  entire  title  are  secured  in  the 
two  preceding  sections.  The  form  of  action  under  the  code 
being  adapted  to  these  cases,  it  only  requires  a  provision  de* 
clarlng  them  the  subject  of  an  action,  and  regulating  the 
jutlgment,  when  the  defendant  disclaims,  or  makes  no  defence. 
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§  890.  In  an  action,  for  the  recovery  of  dower  before 
admeasurement,  or  by  a  tenant  in  common,  or  joint 
tenant  of  real  property,  against  a  co-tenant,  the  plaintiff 
must  show,  in  addition  to  the  evidence  of  his  right,  that 
the  defendant  either  denied  the  plaintiff's  right,  or  did 
some  act  amounting  to  such  denial. 

The  provisions  of  the  Revised  Statutes  are  extended,  so  as 
to  include  actions  for  the  recovery  of  dower  not  set  off,  as 
coming  within  the  reason  of  the  rule  which  applies  to  other 
tenants  in  common. 

§  891.  In  an  action  for  the  recovery  of  specific  real 
or  personal  property,  where  the  plaintiff  shows  a  right 
to  recover  at  the  time  the  action  was  commenced,  but 
it  appears  that  his  right  has  terminated  during  the  pen- 
dency of  the  action,  the  verdict  and  judgment  must  be 
according  to  the  fact,  and  the  plaintiff  may  recover 
damages  for  withholding  the  property. 

The  provisions  of  the  Revised  Statutes  extended,  so  as  to 
include  actions  for  specific  personal  property  as  well  as  real. 

§  892.  Any  person,  against  whom  a  judgment  for  the 
recovery  of  specific  real  property  is  rendered  may,  within 
six  months  alter  written  notice  of  the  judgment,  upon 
payment  of  all  costs  and  damages  recovered  thereby, 
demand  another  trial,  by  notice  in  writing  to  the  ad- 
verse party,  or  to  his  attorney  in  the  action,  and  there- 
upon the  action  may  be  brought  to  trial  by  either 
party. 

It  appears  to  have  been  the  policy  of  our  law,  at  an  early  pe 
riod|  to  regard  real  property,  and  all  legal  proceedings  relating 
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to  it,  with  peculiar  caution  and  jealousy  of  the  courts.  This 
arises  from  the  source,  whence  we  have  drawn  most  of  our  sys- 
tem of  judicial  policy,  and  is  the  legitimate  descendant  of 
feudal  times  in  England.  But  a  few  years  since  real  proper- 
ty could  not  be  sold  on  cxecuiion.  Until  the  Revised  Stat- 
utes, a  judgment  in  ejectment,  though  based  exclusively  on 
evidence  of  title,  decided  nothing  but  the  right  of  possession 
for  the  time  being,  and  other  actions  might  be  brought  the 
next  day  by  the  defendant  to  recover  back  the  same  proper- 
ty- 

By   the  Revised  States,  when  the  action  by  writ  of  right 

was  abolished  and  ejectment  substituted,  the  judgment  was 
made  conclusive  upon  the  title,  but  the  losing  party  was  al- 
lowed three  years  to  pay  the  costs  and  demand  a  new  tri- 
al. If  unsuccessful  again,  he  might  even  then  within  two  years 
apply  to  the  court  for  another  new  trial. 

There  seems  no  good  reason  for  allowing  so  long  a  period, 
within  which  an  unsuccessful  party  may  determine  whether, 
to  submit  to  the  result  of  the  first  trial.  After  a  second  trial 
with  a  similar  result,  the  judgment  ought  to  be  conclusive. 

The  remaining  sections  of  this  title  embrace  all  the  remain- 
ing provisions  of  the  existing  laws  relating  to  actions  con- 
cerning real  property,  which  the  Commissioners  deem  neces- 
sary. 

§  893.  If  on  a  second  trial,  as  provided  in  the  last 
section,  jadgment  be  to  the  same  effect,  as  on  the  first, 
no  farther  trial  can  be  had,  unless  the  court,  in  its 
discretion,  on  motion  by  the  party  as  to  whom  the 
judgment  last  rendered  is  less  favorable  than  the  first, 
order  a  third  trial. 

§  894.  The  jadgment  given  on  a  trial,  to  be  had  under 
the  last  two  sections,  must  be  annexed  to  the  judgment 
roll  of  the  former  trial,  and  the  judgment  last  given, 
sh^ll  be  the  final  determination  of  the  rights  of  the 
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parties.  If  a  prior  judgment  shall  have  been  executed, 
restitution  must  be  ordered,  as  the  last  judgment  may 
determine  the  rights  of  the  parties,  and  the  same  may- 
be enforced  by  execution. 

§  895.  Darr.ages  for  withholding  the  [.roperty  re- 
covered, can  in  no  case  exceed  the  fair  value  of  the 
property,  (exclusive  of  the  use  of  improvements,  made 
by  the  defendant,)  for  a  period  not  exceeding  six  years; 
and  when  permanent  improvements  have  been  made 
by  a  defendant,  or  those  under  whom  he  claims,  hold- 
ing under  color  of  title,  adversely  to  the  claims  of  the 
plaintiff,  in  good  faith,  the  value  thereof  must  be 
allowed  as  a  set  off,  against  the  damages  of  the  plaintiff, 
for  the  use  of  the  property. 

§  896.  The  court,  in  which  an  action  is  pending  for 
the  recovery  of  real  property,  may  on  motion,  upon  no- 
tice, by  either  party,  and  for  cause  shown,  grant  an  order, 
allowing  to  such  party  the  right  to  enter  upon  the 
property,  raid  make  survey  and  measurement  thereof, 
for  the  purposes  of  the  action. 

§  897.  The  order  must  describe  the  property,  and  a 
copy  thereof  must  be  served  on  the  owner,  or  occupant, 
and  thereupon  such  party  may  enter  upon  the  property, 
with  necessary  surveyors  and  assistants,  and  make  such 
survey  and  measurements,  but  if  any  unnecessary  in- 
jury be  done  to  the  property,  he  is  liable  therefor. 
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§  898.  A  mortgage  of  real  property  is  not  to  be 
deemed  a  conveyance,  so  as  to  enable  the  owner  of  the 
mortgage  to  recover  possession  of  the  real  property, 
without  a  foreclosure. 

§  899.  The  court  may,  by  injunction,  on  cause  shown* 
restrain  the  party  in  possession,  from  doing  any  act  to 
the  injury  of  real  property,  during  the  summary  fore- 
closure of  a  mortgage  thereon,  or  after  a  sale  on  execu- 
tion, before  a  conveyance. 

§  900.  When  real  property  shall  have  been  sold  on 
execution,  the  purchaser  thereof,  or  any  person,  who 
may  have  succeeded  to  his  interest,  may,  after  his  es- 
tate becomes  absolute,  recover  damages  for  injury 
to  the  property,  by  the  tenant  in  possession,  after  the 
sale,  and  before  possession  is  delivered  under  the  con- 
veyance. 

§  901.  An  action  for  the  recovery  of  real  property 
against  a  person  in  possession,  or  in  the  receipt  of  the 
rents  or  profits  thereof,  can  not  be  prejudiced  by  any 
alienation,  made  by  such  person,  either  before  or  after 
the  commencement  of  the  action;  but  in  such  case,  if 
the  defendant  have  no  property  sufficient  to  satisfy  the 
damages  recovered,  for  the  withholding  of  possession, 
such  damages  may  be  collected  by  action  against  the 
purchaser. 

§  902.  AVhen  in  case  of  a  lease  of  real  property,  and 
the  failure  of  the  tenant  to  pay  rent,  the  landlord  has 
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a  subsisting  right  to  re-enter  for  such  failure,  he  may 
bring  an  action  to  recover  possession  of  the  property ; 
and  such  action  is  equivalent  to  a  demand  cf  the  rent 
and  a  re-enty  upon   the   property.     But  if  at  any  time 

before  the  expiration  of  six  months  after  possession  ob- 
tained by  the  plaintiiff,  on  a  recovery  in  the  action,  the 
lessee,  or  his  successor  in  interest  as  to  the  whole  or  part 
of  the  property,  pay  to  the  plaintiff,  or  bring  into  court, 
the  amount  of  rent  then  in  arrear  with  interest,  and 
the  costs  of  the  action,  and  perform  the  other  covenants 
on  the  part  of  the  lessee,  he  may  be  restored  to  the  pos- 
session and  hold  the  property  according  to  the  terms 
of  the  original  lease. 

CHAPTER  II. 

ACTIONS   FOR  THE   FORECLOSURE  OF   MORTGAGES. 

Bection  903.  Action!  for  foreclosure  of  mortgages. 

SKM.  Where  real  property  must  be  sold. 

905.  Two  actions  for  same  debt  not  allowed. 

906.  Surplus  on  sale. 

9(17.    Snfflclent  to  satisfy  debt  only  to  be  sold. 

This  chapter  contains  all  the  provisions  deemed  necessary 
in  actions  for  foreclosure  of  mortgages,  which  are  substituted 
for  the  provisions  formerly  in  use  for  that  purpose.  When 
mortgages  are  given  for  the  payment  of  money  only,  as  most 
of  them  are,  ample  provisions  arc  made  in  part  3,  for  their  fore- 
closure in  a  summary,  and  as  we  think  safe,  manner.  In  cases 
other  than  those,  the  action  of  the  court,  in  determining  the 
amount  is  almost  invariably  necessary  ;  and  these  are  the  only 
cases  in  vhich  a  mortgage  foreclosure  will  necessarily  be  by 
action. 

§  903.  In  an  action  for  the  foreclosure  or  satisfaction 
of  a  mortgage  of  real  property,  or  the  satisfaction  of  a 
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lien  or  iucumbrance  upon  property,  real  or  personal, 
the  court  has  power,  by  its  judgment,  to  direct  a  sale 
of  the  property,  or  any  part  of  it ;  the  application  of  the 
proceeds  to  the  payment  of  the  amount  due  on  the 
mortgage,  lien,  or  incumbrance  with  costs ;  and  execu- 
tion, for  the  balance,  against  any  party  liable  therefor, 
as  principal,  surety,  or  otherwise. 

§  904.  Real  property  adjudged  to  be  sold,  must  be 
sold  in  the  county  where  it  lies,  by  the  sheriff  of  the 

county,  or  by  a  referee,  appointed  by  the  court  for  that 
purpose,  and  thereupon  the  sheriff  or  referee  must  exe- 
cute a  conveyance  to  the  purchaser,  which  conveyance 
passes  the  title  of  the  parties  to  the  action.  And  upon 
the  sale  of  property,  real  or  personal,  pursuant  to  a 
judgment,  the  court  may  enforce  the  delivery  of  pos- 
session thereof  to  the  purchaser. 

§  905.  When  a  debt  is  secured  by  mortgage  of  real 
or  personal  property,  or  a  lien  or  incumbrance  thereon, 
separate  actions  respecting  the  debt  and  the  security 
cannot  be  allowed,  but  the  creditor  must  include  in  one 
action  all  his  claims  upon  both. 

To  prevent  multiplicity  of  actions. 

§  906.  If  there  be  surplus  money,  remaining  after 
payment  of  the  amount  mentioned  in  section  903,  the 
court  may  cause  the  same  to  be  paid  to  the  person  en- 
titled to  it,  and  in  the  mean  time,  may  direct  it  to  be 
deposited  in  court. 

[civil,  code.]  525 
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§  907.  If  the  debt,  for  which  the  mortgage,  lien  or 
incumbrance  is  held,  be  not  all  due,  so  soon  as  suf- 
ficient of  the  property  has  been  sold  to  pay  the  amount 
due,  with  costs  the  sale  must  cease ;  and  afterwards  as 
often  as  more  becomes  due,  for  principal  or  interest, 
the  court  may,  on  motion,  order  more  to  be  sold.  But 
if  the  property  cannot  be  sold  in  portions,  without  in- 
jury to  the  parties,  the  whole  may  be  ordered  to  be  sold 
in  the  first  instance,  and  the  entire  debt  and  costs  be 
paid,  there  being  a  rebate  of  interest,  where  such  rebate 
is  proper. 

CHAPTER  III. 

ACTIONS    FOR  NUISAN'CE,    WASTE,    TRESPASS   ON    UTDCAN    LANDS,    AND 
WILFUL    TRESPASS  ON  OTHER  REAL   PROPERTY. 

Sectiok  906.  Nttiatnee  delUad,  aetlMi  tharefor. 

9U9.  Waste  defined,  action  therefor. 

91U.  What  judf ment  allowed. 

911.  Damai^  fbr  witfully  entting  treea. 

912.  When  damages  mitigated. 

913.  Catting  timber  for  highwaj. 
914*  Damages  for  forcible  erlction. 

915.  TrespMS  on  Indian  lands. 

916.  Who  may  prosecute. 

917.  To  whom  damages  paid. 

918.  Seeoritjr  for  costs  must  be  given. 

§  908.  Anything,  which  is  injurious  to  health,  or  in- 
decent, or  offensive  to  the  senses,  or  an  obstruction  to 
the  free  use  of  property,  so  as  to  interfere  with  the  com- 
fortable enjoyment  of  life  or  property,  is  a  nuisance  and 
the  subject  of  an  action.  Such  action  may  be  brought 
by  any  person  whose  property  is  injuriously  affected,  or 
whose  personal  enjoyment  is  lessened  by  the  nuisance ; 
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and  by  the  judgment,  the  nuisance  may  be  enjoined  or 
abated,  as  well  as  damages  recovered. 

§  909.  If  a  guardian,  tenant  by  the  curtesy,  in  dower, 
for  life  or  years,  joint  tenant  or  tenant  in  common  of 
real  property,  commit  waste  thereon,  any  person  ag- 
grieved by  the  waste,  may  bring  an  action  against  him 
therefor,  in  which  action,  there  may  be  judgment  for 
treble  damages,  forfeiture  of  the  estate  of  the  party  of- 
fending, and  eviction  from  the  property. 

§  910.  Judgment  of  forfeiture  and  eviction  can  only 
be  given,  in  favor  of  the  person  entitled  to  the  rever- 
sion, against  the  tenant  in  possession,  when  the  injury 
to  the  estate  in  reversion  is  adjudged  in  the  action,  to 
be  equal  to  the  value  of  the  tenant's  estate  or  imex- 
pired  term,  or  to  have  been  done  in  malice. 

The  injuries  known  at  common  law  by  the  expressive  terms 
of  waste  and  nuisance,  have  been  heretofore  remediable  only 
by  special  writs  and  a  peculiar  form  of  proceeding,  or  by  suit 
in  chancery.  The  injuries  themselves  are  not  defined  in  the  re- 
vised statutes,  but  are  left  to  be  gleaned  from  the  reports  of 
common  law  cases,  and  elementary  writers,  while  the  method 
of  proceeding  to  obtain  redress  is  defined  at  some  length. 
The  system  of  civil  action  sin  the  code  is  perfectly  well  ad- 
apted to  these  cases,  and  it  only  requires  a  definition  of  them 
sufficiently  comprehensive  to  prevent  the  loss  of  a  remedy, 
and  to  declare  them  within  the  cases  for  which  an  ordinary 
action  may  be  brought. 

This  the  commissioners  believe  they  have  accomplished  by 
these  provisions.  The  necessity  is  dispensed  with  for  the  spe- 
cial writs  and  peculiar  proceedings  for  which  those  parts  of 
the  re  ised  statutes  were  enacted. 
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§  911.  Every  person  who  cuts  down,  or  carries  off, 
any  wood  or  underwood,  tree  or  timber,  or  girdles  or 
otherwise  injures  any  tree  timber  or  shrub  on  the  land 
of  another  person,  or  on  the  street  or  highway,  in  front 
of  any  person's  house,  village  or  city  lot,  or  cultivated 
grounds,  or  on  the  conmions,  or  public  grounds, 
of  any  city  or  town,  or  on  the  street  or  highway,  in 
front  thereof,  without  lawful  authority,  is  liable  to  the 
owner  of  such  land,  or  to  such  city  or  town,  for  treble 
the  amount  of  damages,  which  may  be  assessed  there- 
for, in  a  civil  action,  in  any  court  having  jurisdiction, 
except  as  provided  in  the  next  section. 

The  cases  to  which  a  penalty  is  attached  for  wilful  tres- 
pasS)  extended  so  as  to  include  ornamental  trees  in  the  streets. 

§  912.  If,  upon  the  trial  of  such  action,  it  appear,  that 
the  trespass  was  casual  or  involuntary,  or  that  the  de- 
fendant had  probable  cause  to  believe,  that  the  land,  on 
which  the  trespass  was  committed,  was  his  own,  or 
that  of  the  person  in  whose  service,  or  by  whose  direc- 
tion, the  act  was  done,  judgment  must  be  given  for 
only  the  single  damages  assessed  in  the  action. 

§  913.  Nothing  in  the  last  two  sections  authorises  the 
recovery  of  more  than  the  just  value  of  the  timber,  ta- 
ken from  uncultivated  wood  land,  for  the  repair  of  a 
public  highway  or  bridge  upon  the  land  or  adjoining  it. 

§914.  If  a  person  be  put  out  of  reaj  property 
in    a    forcible    manner,    without    lawful    authority. 
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or,  being  so  put  out,  be  afterwards  kept  out  by  force, 
recover  damages  therefor,  judgment  may  be  entered  for 
three  times  the  amount  at  which  the  actual  damages 
are  assessed. 

§  915.  In  case  of  forcible  entry  or  forcible  detention, 
if  a  person  claiming  in  good  faith,  under  color  of  title, 
to  be  rightfully  in  possession,  so  put  out  or  kept  out, 
recover  damages  therefor,  judgment  may  be  entered  in 
his  favor,  for  three  times  the  amount,  at  which  the  ac- 
tual damages  are  assessed. 

^916.  For  trespass,  by  any  person  other  than  an  In- 
dian, on  lands  possessed  by  Indians,  an  action  may  be 
brought  in  the  name  of  the  people  of  this  state. 

§  917.  Such  action  must  be  prosecuted  by  the  district 
attorney  of  the  county  where  the  lands  are  situated,  or 

by  an  attorney  to  be  designated  for  that  purpose,  by  the 
county  judge. 

§  918.  The  damages  recovered  in  such  action,  after 
defraying  the  expenses  of  the  prosecution,  must  be  dis- 
tributed among  the  Indians  occupying  such  lands,  ac- 
cording to  their  respective  interests  therein,  to  be  de- 
termined by  the  county  judge,  on  summary  application 
before  him. 

§  919.  Before  such  action  can  be  commenced,  securi* 
ty  for  costs  must  be  given,  satisfactory  to  the  coun- 
ty judge,  or  to  the  supervisor  of  the  town  where  the 
lands  are  situated,  by  an  undertaking  in  writing  to  pay 
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to  the  defendant,  the  costs  which  may  be  adjudged 
against  the  plaintiff. 

The  last  three  sections  contsun  the  sabitance  of  the  provi- 
nons  for  the  same  purpose,  in  sec.  8  and  9,  of  chapter  234^ 
session  laws,  1841)  with  some  definite  provisions  to  regulate 
tbem,  and  prevent  abuse. 

CHAPTER  IV. 

ACTIONS  FOR  THB  PARTITION  OF  RBAL  PROPSRTT. 

Bbctiok  980.  Aetion  for  partition  of  }re«l  property  allowtd. 

981.  To  wlioBi  snmmoiis  is  addrMsed. 

922.  CoDtanti  of  eomplaiat. 

923.  Creditors  havins  f  eneral  liens  may  be  parties. 

924.  Liens  on  nndiyided  sliares. 

926.  Unknown  owners  made  parties. 

996.  Rights  of  parties  nay  be  pnt  in  issne. 

927.  Order  may  allow  sale  or  partition. 

928.  Manner  of  making  partition* 

929.  Referees  to  make  report. 

990.    EffMt  of  eoailrmation  of  report. 

931.  Tenants  in  dower,  he.,  not  affected. 

932.  Bxpenses  of  referees  and  surveyor. 

993.  Sale,  when  allowed. 

994.  When  part  only  is  sold,  Ufe  estate. 

935.  Before  sale,  creditors  haying  speelfle  liens. 

936.  Certificate  as  to  general  liens. 

937, 998.    Court  may  order  reference  as  to  liens. 

989.  Notice  to  creditors  to  make  proof.  ^ 

940.  Referee  to  report  priority. 

941.  Creditor  may  haye  report  corrected. 

942.  Proceeds  of  sale,  how  applied. 

943.  fiale  not  to  be  delayed  by  reference* 

944.  Referees  may  deliyer  securities  to  parties* 

945.  Manner  of  litigating  as  to  claims. 
846.  Bales  to  be  at  aaetion* 

947.  Terms  of  sale  to  be  ordered* 

948.  Separate  securities  allowed. 
948.  Estate  for  life,  how  disposed  of. 
9DU.  What  passes  by  sale. 

951.  8um  in  gross  allowed  for  dower,  fcc* 

900.  Inyestment,  if  no  consent  giyen. 

963.  Proportion  of  proceeds  ascertained. 

954.  Unknown  tenants  in  dower,  Ite. 

955.  Inyeetasent  for  inchoate  right  of  dower* 
906*  Dnwifr,  how  released* 

957.    Terms  of  sale  to  be  published. 
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SscTion  968-  Who  mzj  not  purchase. 

959.  Referees  to  report  nle. 

960.  Report^  when  confirmed. 

961 .  Receipt  of  ineumbraneert. 
968.  Deeds  to  be  recorded. 
963.  Effect  of  eonyeyanees. 
S^.  Proceeds^  when  InTested. 

965.  Inyestment,  how  made* 

966.  Securities  in  name  of  parties  or  clerk. 

967.  Clerk  to  collect  interest. 

968.  Partition  made  equal  by  compensation. 

969.  Inftnts  share  on  sale  to  guardian. 

970.  Insane  persons  share. 

971.  Consent  to  partition  by  guardian. 

972.  State  may  be  party. 

973.  Cost  of  partition  allowed. 

This  proceeding  is  one  of  those  which  has  existed  heretofore, 
separate  from  the  ordinary  forms  of  actions,  by  special  statu- 
tory provisions  in  detail,  providing  for  its  prosecution  in  both 
courts  of  law  and  equity. 

The  nature  of  the  remedy  is  so  unlike  those  sought  in  or- 
dinary actions,  as  to  require  many  distinct  provisions,  differ* 
ing  from  the  general  course  of  procedure. 

We  have  endeavored  to  unite  all  that  was  valuable  in  the 
old  law  and  equity  modes  of  practice,  and  to  make  the  pro- 
cedure conform  as  far  as  the  nature  of  the  remedy  admits,  to 
the  procedure  in  ordinary  actions.  There  are  such  a  variety  of 
interests  and  contingencies  to  be  guarded  and  provided  for,  that 
the  provisions  necessarily  occupy  a  considerable  space  though 
condensed  into  nearly  half  the  volume,  they  have  heretofore 
occupied  in  the  revised  statutes.  Among  other  improvements 
in  the  system  heretofore  in  use,  is  that  by  which,  in  case  of  a 
sale  of  property,  the  proceeds,  whether  money  or  securities, 
may,  in  certain  cases,  be  paid  or  delivered  directly  to  the  par- 
ties interested,  without  the  tedious  and  expensive  ceremony  of 
being  first  paid  into  court,  and  afterwards  taken  out  on  a  for-' 
mal  application. 

See  2  A.  £f.,  316—332. 

§  920.  When  several  persons  hold,  and  are  in  posdes* 
sion  of  real  property,  as  joint  tenants,  or  as  tenants  in 
common,  in  which  one  or  more  of  them  hare  an  estate 
of  inheritance,  or  for  life  or  years,  an  action  may  be 
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brought  by  one  or  more  of  such  persons,  for  a  parti- 
tion thereof,  according  to  the  respective  rights  of  the 
persons  interested  therein,  and  for  a  sale  of  such  pro- 
perty, or  a  part  of  it,  if  it  appear  that  a  partition  can- 
not be  made,  without  great  prejudice  to  the  owners. 

§  921.  The  summons  must  be  addressed  by  name  to 
all  the  joint  tenants,  and  tenants  in  common,  who  are 
known,  and  generally  to  all  persons  unknown,  having 
or  claiming  an  interest  in  the  property. 

§  922.  The  interests  of  all  persons  in  the  property, 
whether  such  persons  be  known  or  unknown,  must  be 
set  forth  in  the  complaint  specifically  and  particularly, 
as  far  as  known,  to  the  plaintiff,  and  if  any  one  or  more 

of  the  parties,  or  the  share  or  quantity  of  interest  of 
any  of  the  parties,  be  unknown  to  the  plaintiff,  or  be 
uncertain  or  contingent,  or  the  ownership  of  the  inher- 
itance depend  upon  executory  devise,  or  the  remainder 
be  a  contingent  remainder,  so  that  such  parties  can  not 
be  named,  that  fact  must  be  set  forth  in  the  complaint. 

§  923.     The  plaintiff  may  at  his  option,  make  credit- 
ors, having  a  specific  or  general  lien  upon  the  proper- 
ty, or  upon  any  particular  portion  thereof,  parties  to  the 
iction. 

§  924.  When  the  lien  is  on  an  undivided  interest  or 
estate  of  any  of  the  parties,  such  lien,  if  a  partition  be 

made,  is  thenceforth  a  charge  only  on  the  share  assay- 
ed to  such  party ;  but  such  share  must  be  first  charged 
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with  its  just  proportion  of  the  costs  of  the  partition,  in 
preference  to  such  lien. 

§  925.  If  a  party  having  a  share  or  interest  be  un- 
known, or  either  of  the  known  parties  reside  out  of  the 
state  or  cannot  be  found  therein,  and  such  fact  be  made 
to  appear  by  affidavit,  the  summons  may  be  served  on 
such  absent  or  unknown  party,  by  publication,  directed 
by  the  court  or  judge,  in  the  manner  prescribed  by  sec- 
tions 629  and  630.  When  publication  is  made,  the  sum- 
mons, as  published,  must  be  accompanied  by  a  brief 
description  of  the  property,  which  is  the  subject  of  the 
action. 

§  926.  The  rights  of  the  several  parties,  plaintifl^  as 
well  as  defendants,  may  be  put  in  is3ue,  tried  and  de- 
termined by  such  action ;  and  where  a  defendant  fails  to 
answer,  or  where  a  sale  of  the  premises  is  necessary, 
the  title  must  be  ascertained  by  proof  to  the  satisfaction 
of  the  court,  before  the  judgment  for  partition  or  sale 
is  given. 

§  927.  If  it  be  alleged  in  the  complaint,  and  establish- 
ed by  evidence,  to  the  satisfaction  of  the  court,  that  the 
property  or  any  part  of  it,  is  so  situated  that  partition 
cannot  be  made,  without  great  prejudice  to  the  owners, 
the  court  may  order  a  sale  thereof,  and  for  that  purpose 
may  appoint  one  or  more  referees.  Otherwise,  upon  the 
requisite  proofs  being  made,  it  must  order  a  partition, 
according  to  the  respective  rights  of  the  parties,  as  as- 
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certained  by  the  court,  and  appoint  three  referees  there* 
for ;  and  must  designate  the  portion  to  remain  undivided^ 
for  the  owners,  whose  interests  remain  unknown  or  not 
ascertained. 

§  928.  In  making  the  partition,  referees  must  divide  the 
the  property,  and  allot  the  several  portions  thereof  to 
the  respective  parties,  quality  and  quantity  relatively 

considered,  according  to  the  respective  rights  of  the 
parties,  as  determined  by  the  court,  designating  the 
several  portions  by  propei  landmarks,  and  may  emj^y 
a  surveyor,  with  the  necessary  assistants,  to  aid  them 
therein. 

§  929.  The  referees  must  make  report  of  their  proceed* 
ings,  specifying  therein  the  manner  of  excuting  their 
trust,  describing  the  property  divided,  and  the  shares 
allotted  to  each  party,  with  a  particular  description  of 
each  share. 

§  930.  The  court  may  confirm  or  set  aside  the  report, 
and  if  necessary,  appoint  new  referees.  Upon  the  re- 
port being  confirmed,  judgment  must  be  rendered,  that 
such  partition  be  efiectual  forever,  which  judgment  is 
binding  and  conclusive : 

1.  On  all  the  parties  named  therein,  and  their  legal 
representatives,  who  have  at  the  time  any  interest  in 
the  property  divided,  as  owners  in  fee,  or  as  tenants  for 
years,  or  as  entitled  to  the  reversion,  remainder  or  in- 
heritance of  such  property,  after  the  termination  of  a 


CIVIL  PEOCSDURE.  396 

particular  estate  therein :  or  who,  by  any  contingency, 
may  be  entitled  to  a  beneficial  interest  in  the  property, 
or  who  have  an  interest  in  an  individual  share  thereof, 
as  tenants  for  years,  for  life,  by  the  curtesy,  or  in  dower ; 

2.  On  all  persons  interested  in  the  property,  who  may 
be  unknown,  to  whom  notice  shall  have  been  given  of 
the  application  for  partition  by  the  publication  directed 
by  section  925 :  and^ 

3.  On  all  other  persons  claiming  from  such  parties  or 
persons,  or  either  of  them. 

§  981.  But  such  judgment  and  partition  cannot  afiect 
tenants,  or  persons  having  claims  as  tenants,  in  dower, 
by  the  curtesy  or  for  life,  to  the  whole  of  the  property, 
which  is  the  subject  of  the  partition ;  nor  can  such 
judgment  and  partition  preclude  any  person,  except 
such  as  are  specified  in  the  last  section,  from  claiming 
title  to  the  property  in  question,  or  from  controverting 
the  title  of  the  parties  between  whom  the  partition  is 
made. 

§  932.  The  expenses  of  the  referees,  including  those 
of  a  surveyor  and  his  assistants,  when  employed,  must 
be  ascertained  and  allowed  by  the  court;  and  the 
amount  thereof^  together  with  the  fees  allowed  by  law 
to  the  referees,  must  be  paid  by  the  plaintifi*,  and  may 
be  allowed  as  part  of  the  charges. 

§  933.  If  the  referees  report  to  the  court,  that  the 
property,  of  which  partition  shall  have  been  directed, 
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or  any  distinct  portion  (hereof,  is  so  situated,  that  a 
partition  thereof  cannot  be  made,  without  great  preju- 
dice to  the  owners ;  and  the  court  is  satisfied  that  such 
report  is  correct,  it  may  thereupon,  by  an  order,  direct 
the  referees  to  sell  the  property  or  portion  so  situ- 
ated. 

§  934.  When  a  part  of  the  property  only  is  ordered 
to  be  sold,  if  there  be  an  estate  by  the  curtesy,  in 
dower,  or  for  life,  or  years,  in  an  undivided  share  of  the 
property,  the  whole  of  such  estate  may  be  set  off  in 
any  part  of  the  property  not  ordered  to  be  sold. 

§  935.  Before  the  making  of  an  order  for  sale,  where 
the  creditors  having  specific  liens  have  not  been  made 
parties,  the  court  on  the  motion  of  cither  party,  must 
direct  the  plaintiff  to  amend  his  complaint,  if  necessa- 
ry, by  making  every  person  having  a  specific  lien  on 
the  undivided  interest  or  estate  of  any  of  the  parties,  by 
mortgage,  devise,  or  otherwise,  a  party  to  the  action. 

§  936.  The  plaintiff  must  produce  to  the  court  the 
certificate  of  the  clerk  of  the  county  where  the  proper- 
ty is  situated,  showing  whether  there  arc  any  general 
liens  by  judgment  upon  the  property,  or  any  part  there- 
of. 

§  937.  Unless  it  be  made  to  appear  to  the  court  by 
the  certificate  of  the  clerk  pursuant  to  the  last  section, 
that  there  are  outstanding  no  general  liens  on  the  pro- 
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perty,  or  on  any  shere  or  parcel  thereof,  the  court  must 
order  a  reference  to  ascertain  them. 

§  938.  If  it  appear  hy  the  certificate  that  there  are  out- 
standing of  record  such  general  liens,  the  court  naust 
appoint  a  referee  to  ascertain  whether  such  liens  have 
hecn  paid,  or  if  not  paid,  what  amount  remains  due  or 

secured  hy  them  respectively,  and  the  order  of  priority 
in  which  they  are  entitled  to  be  paid  out  of  the  pro- 
perty. 

§  939.  The  plaintiff  must  cause  a  notice  to  be  served, 
at  least  ten  days  before  the  time  for  appearance,  on 
each  person  having  such  general  lien,  to  appear  before 
the  referee  at  a  specified  time  and  place,  to  make  proof 
by  his  own  aflidavit  or  otherwise,  of  the  true  amount  due, 
or  to  become  due,  contingently  or  absolutely,  on  his 
judgment. 

§  940.  The  referee  must  receive  the  evidence,  and 
report  the  names  of  the  creditors  whose  liens  are  es- 
tablished, the  amounts  thereof,  and  their  priority  re- 
spectively, and  if  such  liens  are  contingent  he  must 
specify  them.  He  must  attach  to  his  report  the  proof 
of  service  of  the  notices,  and  the  afiidavits  and  copies 
of  other  evidence  before  him. 

§  941.  Any  creditor  having  a  lien,  and  being  dissatis- 
fied with  the  report  of  the  referee,  may  move  the  court 
to  correct  it,  at  any  time  before  distribution  of  the  pro- 
ceeds of  sale,  on  ten  days'  notice  to  the  plaintiff  and 
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the  other  persons  in  whose  fiivor  liens  are  reported,  and 
thereupon  the  court  may  correct  the  report  on  the  evi- 
dence reported,  or  if  necessary,  may  order  a  new  refer- 
ence of  the  whole  or  of  any  part  of  the  matter.  When 
confirmed,  the  report  is  conclusive  of  the  rights  of  the 
several  creditors  on  whom  notice  was  served. 

§  942.  The  proceeds  of  the  sale  of  the  incumbered 
property,  must  be  applied  under  the  direction  of  the 
court,  as  follows : 

1.  To  pay  its  just  proportion  of  the  general  costs  of 
the  action; 

2.  To  pay  the  costs  of  the  reference : 

3.  To  satisfy  and  cancel  of  record  the  several  liens 
in  their  order  of  priority,  by  payment  of  the  sums  due 
and  to  become  due,  the  amount  remaining  due  to  be 
verified  by  a£Bidavit  at  the  time  of  payment : 

4.  The  residue,  among  the  owners  of  the  property 
sold,  according  to  their  respective  shares  therein. 

§  943.  The  proceedings  to  ascertain  the  amount  of 
incumbrances,  and  to  determine  their  priority  as  above 
provided,  or  those  herein  authorized  to  determine  the 

rights  of  parties,  to  funds  paid  into  court,  must  not  de- 
lay the  sale,  nor  affect  any  other  party,  whose  rights 
are  not  involved  in  such  proceedings. 

§  944.  The  proceeds  of  sale,  and  the  securities  taken 
by  the  referees,  or  any  part  thereof,  may  be  distributed 
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by  them  to  the  persons  entitled  thereto,  whenever  the 
court  so  directs.  But  in  case  no  direction  be  given,  all 
such  proceeds  and  securities  must  be  paid  into  court,  or 
deposited  as  required  by  law,  or  directed  by  the  court. 

§  946*  When  the  proceeds  of  sales  of  any  shares  or 
parcels,  belonging  to  persons,  who  hiEive  become  parties 
to  the  action,  and  who  are  known,  are  paid  into  court, 
the  action  may  be  continued  as  between  such  parties, 
for  the  determination  of  their  respective  claims  thereto, 
which  must  be  ascertained  and  adjudged  by  the  court. 
Further  testimony  may  be  taken,  in  court,  or  by  a  re- 
feree, at  the  discretion  of  the  court,  and  the  court  may, 
if  necessary,  require  such  parties  to  present  the  facts 
or  law  in  controversy,  by  pleadings,  as  in  an  original 
action. 

§  946.  All  sales  of  real  property,  made  by  referees 
under  this  chapter,  must  be  made  by  public  auction  to 
the  highest  bidder,  upon  notice,  published  in  the  man- 
ner required  for  the  sale  of  real  property  on  execution. 
The  notice  must  state  the  terms  of  sale,  and  if  the  pro* 
perty  or  any  part  of  it  is  to  be  sold,  subject  to  a  prior 
estate,  chaige  or  specific  lien,  that  must  be  stated  in 
the  notice. 

§  947.  The  court  must,  in  the  order  for  sale,  direct 
the  terms  of  credit  which  may  be  allowed,  for  the  pur- 
chase money,  of  any  portion  of  the  premises  of  which 
it  may  direct  a  sale  on  credit,  and  for  that  portion  of 
which  the  purchase  money  is  required,  by  the  provis- 


400  TBS  CODE  OF 

ions  hereinaflter  contained,  to  be  invested  for  the  bene- 
fit of  unknown  owners,  infants,  parties  out  of  the  state, 
or  tenants  in  dower,  or  by  the  curtesy  or  for  life  or 
years,  when  the  estate  of  such  tenants  is  ordered  to  be 
sold. 

§  948.  The  referees  may  take  separate  mortgages  and 
other  securities,  for  the  whole  or  convenient  portions  of 
the  purchase  money,  of  such  parts  of  the  property  as  are 
directed  by  the  court  to  be  sold  on  credit,  in  the  name 
of  the  clerk  of  the  court  and  his  successors  in  office, 
and  for  the  shares  of  any  known  owner  of  full  age,  in 
the  name  of  such  owner. 

§  &49.  When  the  estate  of  a  tenant  in  dower,  or  by 
the  curtesy,  or  for  life  or  years,  in  the  whole  or  any 
part  of  the  property  in  question,  has  been  admitted  by 
the  parties,  or  ascertained  by  the  court,  to  be  existing 
at  the  time  of  the  order  for  sale,  and  the  person  entitled 
to  such  estate,  has  been  made  a  party  to  the  action, 
such  estate  may  be  first  set  ofi*  out  of  any  part  of  the 
property,  and  a  sale  made  of  such  parcel,  subject  to  the 
prior  unsold  estate  of  such  tenant  therein.  But  if  in 
the  judgment  of  the  court,  a  due  regard  to  the  interests 
of  all  the  parties,  require  that  such  estate  be  also  sold, 
the  sale  may  be  so  ordered. 

§  950.  If  a  sale  of  the  property,  including  such  estate, 
be  ordered,  the  estate  and  interest  of  every  such  tenant 
or  person  passes  thereby;  and  the  purchaser,  his 
heirs  and  assigns,  shall  hold  the  property  discharged 
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from  all  claims,  by  virtue  of  such  estate  or  interest, 
whether  the  same  be  to  the  individual  share  of  a  joint 
tenant,  or  tenant  in  common,  or  to  the  whole  or  any 
part  of  the  property  sold. 

§  951.  The  persons  entitled  to  such  estate  in  dower, 

tenancy  by  the  curtesy,  or  tenancy  for  life  or  years, 
whose  estate  shall  have  been  sold,  are  entitled  to 
receive  such  sum  in  gross,  as  may  be  deemed,  upon 
principles  of  law  applicable  to  annuities,  a  reasonable 
satisfaction  for  such  estate,  and  which  the  person  so 
entitled  may  consent  to  accept  instead  thereof,  by  an 
instrument  under  seal,  duly  acknowledged  or  proved,  in 
the  same  manner  as  deeds  for  the  purpose  of  record. 

§  953.  If  such  consent  be  not  given,  at  or  before  the 
report  of  sale,  the  court  must  ascertain  and  determine 
what  proportion  of  the  proceeds  of  the  sale,  after  de- 
ducting expenses,  will  be  a  just  and  reasonable  sum  to 
be  invested,  for  the  benefit  of  the  person  entitled  to 
such  estate,  in  dower,  by  the  curtesy,  or  for  life ;  and 
must  order  the  same  to  be  deposited  in  court  for  that 
purpose. 

§953.  The  proportion  of  the  proceeds  of  the  sale 
to  be  invested  must  be  ascertained  and  determined  in 

the  several  cases  as  follows : 

1.  If  an  estate  in  dower  be  included  in  the  order  of 
sale,  its  proportion  must  be  one-third  of  the  proceeds  of 
the  sale  of  the  property,  or  of  the  sale  of  the  individual 
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share  in  such  property,  upon  which  the  claim  of  dower 
existed : 

2.  If  an  estate  by  the  curtesy,  or  other  estate  for  life 
or  years,  be  included  in  the  order  of  sale,  its  proportion 
must  be  the  whole  proceeds  of  the  sale  of  the  property, 
or  of  the  sale  of  the  undivided  share  thereof  in  which 
such  estate  may  be : 

And  in  all  cases,  the  proportion  of  the  expenses  of 
proceedings  must  be  deducted  from  the  proceedsof  the 
the  sale. 

§  954.  If  the  persons  entitled  to  such  estate  in  dower, 
by  the  curtesy,  or  for  life  or  years,  be  unknown,  the 
court  must  provide  for  the  protection  of  their  rights  in 
the  same  manner,  as  far  as  may  be,  as  if  they  were 
known  and  had  appeared. 

§  955.  In  all  cases  of  sales  in  partition,  when  it  ap- 
pears that  a  married  woman  has  an  inchoate  right  of 
dower  in  any  of  the  property  divided  or  sold,  or  that 
any  person  has  a  vested  or  contingent  future  right  or 
estate  therein,  the  court  must  ascertain  and  settle  the 
proportional  value  of  such  inchoate,  contingent,  or 
vested  right  or  estate,  according  to  the  principles  of  law 
applicable  to  annuities  and  survivorships,  and  must 
direct  such  proportion  of  the  proceeds  of  the  sale  to  be 
invested,  secured,  or  paid  over,  in  such  manner,  as  to 
protect  the  rights  and  interests  of  the  parties. 
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§  956.  A  married  woman  may  release  such  right,  in- 
terest or  estate,  to  her  husband,  and  acknowledge  the 
same  in  the  maimer  required  by  law,  in  respect  to  the 
acknowledgment  of  deeds  by  married  women,  before 
any  officer  authorized  to  take  acknowledgment  of  deeds, 
or  if  executed  out  of  this  state,  before  any  officer  resi- 
ding in  the  state,  district  or  county,  where  the  acknowl- 
edgment is  made,  who  is  authorized  to  take  the  ac- 
knowledgment of  deeds,  to  be  recorded  in  this  state. 
Upon  the  release,  the  share  of  the  proceeds  of  the  sale, 
arising  from  her  contingent  interest,  must  be  paid  to  her 
husband,  and  the  release,  or  the  payment,  investment, 
or  otherwise  securing  of,  a  share  of  the  proceeds  of  a 
sale,  shall  be  a  bar  against  such  right,  estate,  or  claim. 

§  957.  The  terms  of  the  sale  must  be  made  known 
at  the  time;  and  if  the  premises  consist  of  distinct 
&rms,  or  lots,  they  must  be  sold  separately. 

§  958.  Neither  of  the  referees,  nor  any  person  for  the 
benefit  of  either  of  them,  can  be  interested  in  the  pur- 
chase ;  nor  can  a  guardian  of  an  infant  party  be  interest- 
ed in  the  purchase  of  any  real  property,  being  the  sub- 
ject of  the  action,  except  for  the  benefit  of  the  in&nt. 
All  sales  contrary  to  the  provisions  of  this  section  are 
void. 

§  959.  After  completing  the  sale,  the  referees  must  re- 
port the  same  to  the  court,  with  a  description  of  the 
difierent  parcels  of  land  sold  to  each  purchaser,  the 
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name  of  the  purchaser,  the  price  paid  or  secured, 
the  terms  and  conditions  of  the  sale,  and  the  securities 
if  any  taken.  The  report  must  be  filed  in  the  office  o[ 
the  clerk  of  the  county,  where  the  property  is  situated. 

§  960.  If  the  sale  be  confirmed  by  the  court,  an  order 
must  be  entered,  directing  the  referees  to  execute  con- 
veyances and  take  securities  pursuant  to  such  sale; 
which  they  are  hereby  authorized  to  do.  Such  order 
may  also  give  directions  to  them  respecting  the  dispo- 
sition of  the  proceeds  of  the  sale. 

§  961.  When  a  party  entitled  to  a  share  of  the  pro- 
perty, or  an  incumbrancer  entitled  to  have  his  lien  paid 
out  of  the  sale,  becomes  a  purchaser,  the  referees  may 
take  his  receipt  for  so  much  of  the  proceeds  of  the  sale 
as  belongs  to  him,  and  must  also  pay  over  to  the  plain- 
tiff or  his  attorney,  and  take  his  receipt  for,  the  costs 
and  charges  of  the  action. 

§  962.  The  conveyances  must  be  recorded  in  the 
county,  where  the  premises  are  situated,  and  shall  be 
a  bar  against  all  persons  interested  in  the  property  in 
any  way,  who  shall  have  been  named  as  parties  in  the 
action,  and  against  all  such  parties  and  persons  as  were 
imknown,  if  the  summons  have  been  served  as  is  di- 
rected by  section  925,  and  against  all  persons  claiming 
firom  them  or  either  of  them. 

§  968.  The  conveyances  shall  also  be  a  bar  against 
all  persons  having  specific  or  general  liens  or  incum- 


CiTtL  PROCEDUEE. 


brances  by  judgment,  on  any  undivided  share  or  interest 
in  the  premises  sold,  who  shall  have  been  served  with 
notice  as  prescribed  by  section  939 ;  and  also  against 
all  persons  having  specific  liens  on  any  undivided  share 
or  interest  therein,  who  shall  have  been  made  parties 
to  the  action.  But  no  creditor  having  such  specific 
lien  can  be  aflfected  by  the  sale  or  conveyance  unless 
he  has  been  made  party. 

§  964.  When  there  are  proceeds  of  sale,  belonging  to 
an  unknown  owner,  or  to  a  perso  n  without  the  state, 
who  has  no  legal  representative  within  it,  or  when 
there  are  proceeds  arising  fi-om  the  sale  of  an  estate, 
subject  to  the  prior  estate  of  a  tenant  in  dower,  or  by 
the  curtesy,  or  tenant  for  life,  or  years,  which  are  paid 
into  court,  or  deposited  with  an  officer  by  orderj  of 
the  court,  the  same  must  be  invested  in  securities  on 
interest,  for  the  benefit  of  the  persons  entitled  thereto. 

§  965.  When  security  for  the  proceeds  of  sale  is  ta- 
ken, or  when  an  investment  of  any  such  proceeds  is 
made,  it  must  be  done,  except  as  herein  otherwise  pro- 
vided, in  the  name  of  the  clerk  of  the  county,  where 
the  papers  are  filed,  and  his  successors  in  ofilce,  who 
shall  hold  the  same  for  the  use  and  benefit  of  the  par- 
ties interested,  sulqect  to  the  order  of  the  court. 

§  966.  When  security  is  taken  by  the  referees  on  a 
sale,  and  the  parties  interested  in  such  security,  by  an 
instrument  in  writing  under  their  hands,  delivered  to 
the  referees,  agree  upon  the  shares  and  proportions  to 
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which  they  are  respectively  entitled,  or  when  such 
shares  and  proportions  have  been  ^previously  adjudged 
by  the  court,  such  securities  must  be  taken  in  the  names 
of,  and  payable  to,  the  parties  respectively  entitled  there- 
to, and  must  be  delivered  to  such  parties  upon  their 
receipt  therefor.  Such  agreement  and  receipt  must  be 
returned  and  filed  with  the  clerk. 

§  967.  The  clerk,  in  whose  name  a  security  is  taken, 
or  by  whom  an  investment  is  made,  and  his  successors 
in  office,  must  receive  the  interest  and  principal,  as  it 
becomes  due,  and  apply  and  invest  the  same,  as  the 
court  may  direct,  and  must  file  in  his  office  all  securities 
taken,  and  keep  an  account,  in  a  book  provided  and 
kept  fi>r  that  purpose  in  the  clerk's  office,  free  for  in- 
spection by  all  persons,  of  investments,  and  moneys 
received  by  him  thereon,  and  the  disposition  thereof. 

§  968.  When  it  appears  that  partition  cannot  be 
made  equal  between  the  parties,  according  to  their  re- 
spective rights,  without  prejudice  to  the  rights  and  in- 
terests of  some  of  them,  the  court  may  adjudge  com- 
pensation to  be  made,  by  one  party  to  another  for 
equality  of  partition.  But  such  compensation  cannot 
be  required  to  be  made  to  others,  by  owners  unknown, 
nor  by  infimts,  unless,  in  the  case  of  an  infiint,  it  ap- 
pear that  he  has  personal  property  sufficient  for  that 
purpose,  and  that  his  interest  will  be  promoted  thereby. 

§  969.  When  the  share  of  an  infant  is  sold,  the  pro- 
ceeds of  the  sale  may  be  paid  by  the  referees  making 
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the  sale,  to  his  general  guardian,  or  to  the  special 
gaardian  appointed  for  him  in  the  action,  if  such  gen* 
eral  or  special  guardian,  hefore  the  payment  of  such 
share  into  court,  shall  have  given  the  security  required 
hy  section  550. 

^  970.  The  committee  who  may  he  entitled  to  the 
custody  and  management  of  the  estate  of  an  insane 
person,  or  other  person  adjudged  incapahle  of  conduct- 
ing his  own  affairs,  whose  interest  in  real  property  shall 
have  heen  sold,  may  receive,  in  hehalf  of  such  person, 

his  share  of  the  proceeds  of  such  real  property,  from  ihe 
referees,  if  the  committee,  hefore  the  money  is  paid 
into  court,  shall  have  executed,  with  sufficient  sureties, 

an  undertaking,  approved  by  a  judge  of  the  court,  or  if 
the  action  he  in  the  supreme  court,  hy  a  county  judge, 
that  he  will  faithfully  discharge  the  trust  reposed  in 
him,  and  will  render  a  true  and  just  account  to  the  per* 
son  entitled,  or  to  his  legal  representative. 

§  992.  The  general  guardian  of  an  infant,  and  the 
committee  entitled  to  the  custody  and  management  of 
the  estate  of  an  insane  person,  or  other  person  adjudged 
incapable  of  conducting  his  own  affairs,  who  is  entitled 
to  real  estate  held  in  joint  tenancy,  or  in  common,  or 
in  any  other  manner,  to  authorise  his  being  made  party 
to  an  action  for  the  partition  thereof,  may  consent  to  a 
partition  without  action,  and  agree  upon  the  share  to 
be  set  off  to  such  infant,  or  other  person  entitled,  and 
may  execute  a  release  in  his  behalf,  to  the  owners  of 
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the  shares  of  the  parts  to  which  they  may  be  respec- 
tively entitled,  upon  an  order  of  the  court. 

§  972.  The  people  of  this  state  may  be  made  a  party 
to  an  action,  for  the  sale  or  partition  of  real  property,  in 
which  case  the  summons  and  complaint  must  be  served 
upon  the  attorney  general,  who  must  appear  on  behalf 
of  the  people. 

973.  The  costs  of  partition,  including  fees  of  referees 
and  other  disbursements,  must  be  paid  by  the  parties 
respectively  entitled  to  share  in  the  lands  divided,  in 
proportion  to  their  respective  interests  therein,  and  may 
be  included  and  specified  in  the  judgment  In  that 
case,  they  are  a  lien  on  the  several  shares,  and  the 
judgment  may  be  enforced  by  execution  against  the 
parties  separately.    Where,  however,  a  litigation  arises 

ft 

between  some  of  the  parties  only,  the  court  may  require 
the  expense  of  such  litigation  to  be  paid  by  the  parties 
thereto,  or  any  of  them. 
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CHAPTER  V. 

ACTIONS   RESPECTING  C0R1»0BATI0NS. 

SscTiON  974.    The  kind  of  corporation  included. 

976.    Foreii^n  corporations  may  not  sue  when  an  act  is  forbiddsn. 

976.  Ten  per  cent  interest  on  bank  bills  not  paid. 

977.  Iii\jnnction  to  restrain  corporation, 

978.  Jurisdiction  of  supreme  court  oyer  corporations— their  officers  and 

business. 

979.  Who  may  make  application. 

980.  Debts  to  be  paid  rateable  in  case  of  insolvency. 
961.    When  a  corporation  deemed  insolrent, 

982.  Insolvent  corporations  may  be  enjomed. 

983.  Stockholders  personally  liable  may  be  joined  as  defendants  with  th« 

corporation. 

984.  Or  stockholders  may  be  sued  separately  afterwards. 

965.  Return  of  execution  unsatisfied  evidence  of  insolvency. 

966.  Stockholders  compelled  to  make  contribution. 

967.  Multiplication  of  suits  not  allowed. 
988.  Actions  against  foreign  corporations. 

The  provisions  of  tiiis  chapter  afiford  substantially  the  same 
remedies  as  are  provided  for  in  artioles  1  and  2,  title  4,  chap- 
ter 8,  part  3  of  the  revised  statutes,  changed  so  as  to  conform  to 
the  uniform  system  of  procedure  under  the  code  in  actions.  The 
necessity  of  some  parts  of  those  articles  is  dispensed  with  by 
other  paits  of  the  code  applicable  to  such  cases.  This  chapter 
was  prepared  before  the  publication  of  the  Session  Laws  of 
1849,  and  consequently  without  adverting  to  the  provisions  of 
the  act  of  that  session,  chapter  226,  making  provisions  to  en- 
force the  liabilities  of  banks  under  the  article  of  the  constitu- 
tion on  that  subject.  On  examination  of  that  article,  it  is 
found,  that  its  provisions,  which  are  not  confined  to  banking 
corporations,  do  not  conflict  with  those  of  this  chapter,  but 
that  its  special  provisions  are  entirely  in  harmony  with  the 
rules  of  more  general  application  here  prescribed.  Considering 
the  recent  enactment  of  that  statute,  and  that  it  is  not  only 
confined  to  banks  and  banking  associations,  but  to  debts  con- 
tracted after  1st  January,  1850,  the  commissioners  have  not 
deemed  it  necessary  or  expedient  either  to  attempt  a  revision 
of  it,  or  to  introduce  it  into  the  code,  but  rather  to  leave  it  as 
a  special  law  applicable  to  the  particular  cases  embraced  with- 
in it. 
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§  974.  This  chapter  embraces  all  corporations,  in* 
cludiag  ia  such  designation,  all  associations  having 
any  corporate  rights,  whether  created  by  special  acts 
of  legislation,  or  under  general  laws ;  except  that  no 
part  of  the  chapter,  other  than  the  next  section,  extends 
to  a  municipal,  or  religious  corporation,  or  to  a  corpo* 
ration  for  a  public  library,  a  cemetery,  an  academy,  or 
a  society  for  literary  or  charitable  purposes,  or  for  the 
encouragement  of  the  fine  arts,  unless  such  corporation 
has  by  its  charter,  or  the  law  of  its  organization,  shares 
or  stock,  from  which,  in  some  contingency,  a  dividend 
may  be  made. 

The  term  corporation  as  used  in  the  constitution  and  laws 
of  this  state  in  general,  includes  municipal  bodies  with  cor- 
porate powers.  These  and  the  other  corporations  specially 
exempted  in  this  section,  are  not  clearly  within  the  policy  of  the 
provisions  of  this  chapter,  though  by  the  terms  of  the  Revised 
Statutes,  vol.  2,  p.  466,  sec.  67,  only  religious  societies,  incor- 
porated libraries,  and  Lancasterian  schools  are  specially  ex- 
empted. 

§  975.  A  foreign  corporation  cannot  maintain  an  ac- 
tion in  this  state,  upon  an  obligation  or  liability,  aris- 
ing out  of,  or  in  consideration  of  an  act,  which  is  con* 
trary  to  the  law  or  policy  of  this  state,  or  which  is 
thereby  forbidden,  in  respect  to  corporations  or  associ- 
ations therein,  whose  general  business  is  similar  to  that 
of  such  foreign  corporation. 

§  976«  When  judgment  is  rendered  against  a  bank,  or 
banking  association,  for  any  bill  or  other  contract,  for 
the  absolute  payment  of  money,  payment  of  which  has 
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been  refused,  on  presentment  at  the  bank,  or  place  of 
business  of  the  defendant,  the  plaintiff  may  recover  in- 
terest, at  the  rate  of  ten  per  cent  a  year,  from  the  time 
of  such  refusal,  unless  in  the  act  of  incorporation,  a 
different  rate  of  interest,  or  measure  of  damages,  has 

been  prescribed. 

§  977.  A  corporation  may  be  restrained  by  injunction, 
provisional  or  final,  firom  exercising  any  function  or 
doing  any  act  not  allowed  by  law.  Such  injunction 
may  be  granted  upon  the  appUcation  of  the  attorney 
general,  or  other  officer  authorized  by  statute,  on  satis* 

factory  evidence  that  the  corporation  has  usurped^ 
exercised  or  claimed  a  franchise,  privilege,  or  other  cor- 
porate right,  not  authorized  by  law,  or  has  done  or  suf- 
fered some  other  act,  by  which  its  corporate  existence 
or  rights  have  become  forfeited,  or  may  by  authority  of 
law,  be  terminated. 

§  978.  The  supreme  court  has  jurisdiction  over  all 
corporations,. and  the  directors,  managers,  trustees  and 
other  officers  thereof, 

1.  To  compel  an  officer  to  account  for  his  official 
conduct  in  the  management  and  disposition  of  its  busi«^ 
ness  or  property : 

2.  To  suspend  an  officer  from  exercising  his  functions^ 
when  it  appears  that  he  has  abused  his  trust : 

3.  To  compel  the  payment,  or  delivery,  by  an  officer 
to  such  corporation,  or  to  its  creditors,  of  any  money 


412  THK  CODE  or 

or  property  of  such  corporation,  or  the  avails  thereof 
in  his  hands,  or  to  pay  the  value  of,  or  to  deliver  over, 
any  property  he  may  have  misapplied,  or  wasted,  or  ac- 
quired to  himself,  or  witliheld,  in  violation  of  his  duty : 

4.  To  remove  an  officer  from  his  office  on  proof  of 
gross  misconduct : 

6.  To  direct  a  new  election  to  be  held,  to  supply  a 
vacancy,  occasioned  by  such  removal  or  otherwise ; 

6.  In  case  such  vacancy  cannot  be  filled  by  the  cor- 
poration, then  to  report  the  facts  to  the  governor,  who 
is  hereby  authorized  to  fill  it : 

7.  To  set  aside  alienations  of  property  made  by  an 
officer  contrary  to  the  provisions  of  law,  or  for  purposes 
foreign  to  the  business  of  the  corporation,  in  cases  where 
it  may  be  done,  without  injustice  to  the  purchaser  or 
holder : 

8.  To  prevent  the  improper  alienation  or  disposition 
of  property,  where  there  is  reason  to  apprehend  it 
will  be  made. 

But  this  jurisdiction  does  not  deprive  any  corporate 
body,  or  public  officer,  of  visitatorial  power  over  any 
corporation. 

§  979.  The  jurisdiction  conferred  by  the  last  section 
can  only  be  exercised  on  the  application  of  an  autho- 
rized  public  officer,  or  of  a  creditor  or  stockholder,  and 
the  proceedings  must  be  by  action,  in  all  proper  cases ; 
in  other  cases,  by  motion. 
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§  980,  Whenever  the  afikirs  of  a  corporation  are 
closed  by  the  supreme  court,  (except  on  a  judgment^ 

obtained  by  a  creditor  for  the  satisfaction  of  a  debt,) 
the  creditors  are  entitled  to  be  paid  rateably  in  propor- 
tion to  the  amount  of  their  respective  demands,  as  as- 
certained under  the  direction  of  the  court,  except,  that, 
in  case  of  the  insolvency  of  a  bank  or  banking  asso- 
ciation, the  bill-holders  thereof  are  entitled  to  prefer- 
ence in  payment  over  other  creditors. 

\  981.  A  corporation  may  be  adjudged  to  have  forfeit- 
ed its  corporate  rights,  in  either  of  the  following  cases : 

1.  When  it  has  for  one  year  neglected  to  pay  its 
notes,  or  other  evidences  of  debt,  or  has,  for  that  period, 
suspended  its  ordinary  and  lawful  business : 

2.  When,  having  banking  powers,  or  authority  to 
make  loans  on  pledges  or  deposits,  or  to  make  insu- 
rance, it  violates  any  of  the  provisions  of  the  act  under 
which  it  is  incorporated,  or  of  any  other  law. 

§  982.  Any  corporation  mentioned  in  the  last  section, 
may  be  restrained  by  injunction  from  the  further  exer- 
cise of  its  corporate  rights,  and  from  receiving,  paying, 
transferring,  or  delivering  any  money  or  other  property, 
until  the  court  otherwise  order ;  and  in  that  case,  a  re- 
ceiver of  the  corporate  property  may  be  appointed. 
Such  injunction  may  be  granted  in  an  action  brought 
by  the  attorney  general,  in  behalf  of  the  state,  to  close 
the  business  of  the  corporation,  or  by  a  creditor  or 
stockholder,  in  an  action  to  have  such  forfeiture  ad- 

« 

judged. 
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§  983.  If  the  action  be  brougbt  by  a  creditor  of  a 
corporation,  whose  directors,  officers  or  stockholders 
are,  by  law,  personally  liable  for  its  debts,  either  abso- 
lately  or  in  any  contingency,  they  may  be  made  parties 
to  the  action,  cither  at  its  commencement  or  subse- 
quently, for  the  purpose  of  enforcing  such  liability. 

§  984.  When  a  judgment  has  been  rendered  in  such 
action,  whether  brought  by  the  attorney  genera],  or  by 
a  stockholder  or  creditor,  and  the  directors,  officers  or 
stockholders  are  personally  liable  for  the  debts,  and 
have  not  been  made  parties,  any  creditor  may  com- 
mence an  action,  founded  upon  such  judgment,  to  en- 
force the  liability  \  and  in  such  action,  the  former  judg- 
ment is  conclusive  evidence  of  the  matters  there* 
in  adjudged. 

§  985.  Whenever  an  execution,  issued  on  a  judgment 
against  a  corporation,  is  returned  unsatisfied  in  whole 
or  in  part,  by  the  sherifi*  of  the  county,  where  the  prin- 
cipal office  or  place  of  business  of  the  corporation  is 
situated,  and  whenever  a  corporation  is  adjudged  to 
have  forfeited  its  corporate  rights,  the  court  must  cause 
its  affisiifs  to  be  closed,  its  debts  collected,  its  property 
converted  into  money,  and  its  creditors  paid  in  propor- 
tion to  the  amount  of  their  respective  debts,  in  the  or- 
der provided  in  the  case  of  a  voluntary  dissolution  of  a 
corporation,  except  that  the  bill  holders  of  an  insolvent 
bank  or  banking  association,  must  be  preferred,  as  pro- 
^dded  in  section  980. 
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§  986.  When  the  property  of  the  corporation  is  insuf- 
ficient to  discharge  its  debts,  the  court  may  compel 
each  stockholder  to  pay  any  amount,  that  may  remain 
unpaid,  on  the  shares  of  stock  held  by  him,  or  so  much 
thereof,  as  is  necessary  to  satisfy  the  debts,  and  when 
the  officers  or  stockholders  are  personally  liable  for  the 
debts,  and  the  property  of  the  corporation,  together  with 
the  amount  unpaid  on  the  stock,  is  insufficient  to  dis- 
charge its  debts,  the  court  may  compel  contribution 
from  the  officers  or  stockholders,  who  may  be  liable  to 
satisfy  the  balance  of  the  debts,  from  each  according  to 
his  liability. 

§  997.  In  any  proceeding,  pursuant  to  this  chapter, 
to  close  the  affairs  of  a  corporation,  the  court  may,  on 
application  of  a  stockholder,  officer  or  creditor,  restrain 
further  proceedings  by  any  creditor,  in  an  action  against 
the  corporation,  so  far  as  may  be  proper,  in  order  to 
prevent  the  waste  of  the  funds  by  unnecessary  litiga- 
tion ;  and  may  by  a  notice,  served  or  published  as  the 
court  may  direct,  require  all  creditors  to  present  and 
prove  their  claims,  or  become  parties  to  the  action, 
within  a  reasonable  time,  or  be  precluded  from  the 
benefit  of  any  distribution,  which  may  be  made  before 
such  claim  is  proved. 

■ 

§  988.  An  action  against  a  corporation,  created  by,  or 
under  the  laws  of,  any  other  state,  government  or  coun- 
try,  and  having  property  in  this  state,  or  an  agency  es- 
tablished therein,  may  be  brought  in  the  supreme  court, 
the  superior  court  of  the  city  of  New-York,  or  the  court 
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of  common  pleas  of  the  city  of  New- York,  ia  the  follow- 
ing cases: 

1.  By  a  resident  of  this  state,  for  any  cause  of  ac- 
tion : 

2.  By  a  plaintiff  not  a  resident  of  this  state,  when 
the  contract,  on  which  the  action  is  brought,  was  made 
or  delivered  in  this  state,  or  when  any  other  cause  of 
action  has  arisen,  or  the  subject  of  the  action  is  situated, 
within  this  state. 

■ 

Jlmended  Code,  §  427. 


CHAPTER  VI. 

ACTI0H8    BT    0&    A0AIN8T    EXECUTORS,    ADMINISTRATORS,    LEGATEES, 

HEIRS   OR  DEVISEES. 

SxcTioK  969.  A  caaie  of  action  for  injury  to  person  does  not  lurrWe. 

990.  Other  causes  of  action  do  survive. 

991.  When  death  ensues  an  injury. 

992.  Representatives  regarded  as  one  person. 

993.  Assets  not  presumed  on  failure  to  answer. 

994.  Statute  of  limitations  in  case  of  death. 
996.  Executor  of  executor  not  to  sue,  as  such 

996.  Real  property  of  deceased  not  aflfected  by  Judgment  against  execu- 

tors, and  cannot  be  sold  thereon. 

997.  Effect  of  inventory  as  evidence. 

998.  Executor  in  his  own  wrong  not  liable. 

999.  Next  of  Icln  who  have  received  distribution,  liable  for  debts. 

1000.  Each  liable  for  the  whole  amount  received. 

1001.  Next  of  kin  may  compel  contribution. 

1002.  Legatees,  when  liable  for  debts. 

1003.  Costs  in  action  against  next  of  Icin  and  legatees. 

1004.  Recovery  exonerates  from  further  liability. 

1005.  Heirs  and  devisees  liable  for  debts. 

1006.  In  what  cases  heirs  liable,  and  to  what  extent. 

1007.  When  debt  expressly  charged  by  will. 
1006.  Preference  of  debts. 

1009.  No  preference  between  debts  of  same  class. 

1010.  Defence  that  there  are  debts  of  a  prior  class. 

1011.  Judgment  for  excess  only,  over  prior  debts. 

1012.  Payment  of  prior  debt  to  be  allowed. 
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Ckctioh  1013.  RmI  property  inheritfld  eorend  by  th«  Ja<li:ment. 

1014.  When  hein  or  devisees  personally  liable. 

1U15.  Contribation  among  heirs  or  legatees. 

1016.  Devisees  and  heirs  not  liable  when  there  are  assets. 

1017.  Liable  for  deficiency  only. 

1Q18«  When  debts  have  been  expressly  charged. 

1019.  Devisees  sabject  to  action,  same  as  heirs. 

1000.  After  bom  child  provided  for. 

1021.  Witness  to  will  who  is  devisee. 

§  989.  A  cause  of  action,  arising  out  of  an  injury  to 
the  person,  dies  with  the  person  of  either  party,  except 
as  provided  in  section  991. 

§  990.  All  other  causes  of  action,  hy  one  against  an- 
other, whether  arising  on  contract  or  not,  survive  to  the 
personal  representatives  of  the  former,  and  against  the 
personal  representatives  of  the  latter.  Therefore  the 
executors  or  administrators  may  maintain  the  action 
against  the  party,  against  whom  the  cause  of  action  ac- 
crued, or  after  his  death  against  his  representatives. 

§  991.  When  the  death  of  one  is  caused  by  the 
wrongful  act  or  omission  of  another,  the  personal  rep- 
resentatives of  the  former  may  maintain  an  action 
therefor  against  the  latter,  if  the  former  might  have 
maintained  an  action,  had  he  lived,  against  the  lattery 
for  an  injury  caused  by  the  same  act  or  omission.  But 
the  action  must  be  commenced,  within  two  years  after 
the  act  or  omission,  by  which  the  death  was  caused ; 
the  damages  thereon  cannot  exceed  five  thousand  dol- 
lars ;  and  the  amount  recovered  is  to  be  for  the  exclu- 
sive benefit  of  the  widow  and  next  of  kin,  to  be  dis- 
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tributed  to  them  in  the  same  proportions  as  the  personal 
property  of  a  deceased  person. 

§  992.  In  an  action  agamst  several  executors  or  ad- 
ministrators, they  are  all  considered  as  one  person  rep- 
resenting their  testator  or  intestate,  and  judgment  may 
be  taken,  and  execution  issued  against  all  who  are 
named  as  defendants  in  the  summons,  although  it  be 
served  only  on  part  of  them,  in  the  same  manner  as  iT 
served  on  all,  except  as  provided  in  the  next  section. 

§  993.  When  a  judgment  is  taken  against  an  admin-^ 
istrator  or  executor  upon  failure  to  answer,  it  is  not  to 
be  deemed  evidence  of  assets  in  his  hands,  unless  it 
appear  that  the  complaint  alleged  assets,  and  was  per- 
sonally served  on  him. 

§  994.  The  time  which  shall  have  elapsed  between 
the  death  of  a  person,  and  the  granting  of  letters  testa- 
mentary or  of  administration,  on  his  estate,  not  exceed- 
ing six  months,  and  the  period  of  six  months  after  the 
granting  of  such  letters,  are  not  to  be  deemed  any  part 
of  the  time  limited  for  the  commencement  of  actions^ 
by  executors  or  administrators. 

§  995.  An  executor  of  an  executor,  has  no  authority 
as  such  to  commence  or  maintain  an  action  or  pro* 
ceeding,  relating  to  the  property  of  the  testator  of  the 
first  executor,  or  to  take  any  charge  or  control  thereof 
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§  996.  The  real  property,  which  belonged  to  a  de- 
ceased person,  is  not  bound,  or  in  any  way  affected,  by 
a  judgment  against  his  executors  or  administrators,  nor 
liable  to  be  sold,  by  virtue  of  an  execution  issued  upon 
such  judgment. 

§  997.  In  an  action  against  executors  or  administra- 
tors, in  which  the  fact  of  their  having  administered  the 
estate  of  their  testator  or  intestate,  or  any  part  thereof, 
comes  in  issue,  and  the  inventory  of  the  property  of  the 
deceased,  filed  by  them  is  given  in  evidence,  the  same 
may  be  repelled  by  evidence : 

1.  That  any  property  has  been  omitted  in  such  in- 
ventory, or  was  not  returned  therein  at  its  full  value : 

2.  That  such  property  has  perished  or  been  lost, 

without  the  fault  of  such  executors  or  administrators; 
or  that  it  has  been  fairly  sold  by  them  at  private  or 
public  sale,  at  a  less  price  than  the  value  so  returned ; 
or  that,  since  the  return  of  the  inventory,  such  property 
has  deteriorated  or  increased  in  value.  In  such  action, 
the  defendants  cannot  be  charged  for  any  things  in 
action,  specified  in  their  inventory,  unless  it  appear 
that  they  have  been  collected,  or  might  with  due  dili- 
gence, have  been  collected. 

§  998.  No  person  is  linble  to  an  action  as  executor  of 
his  own  wrong,  for  having  taken,  received,  or  interfered 
with,  the  property  of  a  deceased  person ;  but  is  respon- 
sible to  the  executors,  or  general  or  special  administra- 
tors, of  such  deceased  person,  for  the  value  of  all  pro* 
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perty  so  taken  or  receiyed,  and  for  all  damages,  caused 
by  his  acts,  to  the  estate  of  the  deceased. 

§  999.  The  next  of  kin  of  a  deceased  person  are  liable 
to  «in  action  by  a  creditor  of  the  estate,  to  recover  the  dis- 
tributive shares,  received  out  of  such  estate,  or  so  much 
thereof,  as  may  be  necessary  to  satisfy  his  debt.  The 
action  may  be  against  all  the  next  of  kin  jointly,  or 
against  any  one  or  more  of  them  severally. 

§  1000.  In  such  action,  the  plaintiff  may  recover  the 
value  of  all  the  assets  received  by  all  the  defendants  in 
the  action,  if  necessary  to  satisfy  his  demand;  and  the 
amount  of  the  recovery  must  be  apportioned  among 

the  defendants,  in  proportion  to  the  value  of  the  assets 
received  by  each;  and  no  allowance  or  deduction  can 
be  made  from  such  amount,  on  account  of  there  being 
other  relatives  to  whom  assets  have  also  been  de- 
livered. 

§  1001.  Any  one  of  the  next  of  kin,  against  whom  a 
recovery  is  had  pursuant  to  the  last  section,  may 
maintain  an  action  against  all  the  other  relatives  of  the 
testator,  to  whom  any  such  assets  have  been  paid,  joint- 
ly, or  against  any  of  them  separately,  for  a  just  and  equal 
contribution,  and  may  recover  of  each  defendant  such 
mn  amount  as  shall  be  in  the  same  proportion  to  Hie 
whole  sum  collected  of  the  plaintiff,  as  the  value  of  the 
assets  delivered  to  such  defendant  bore  to  the  value  of 

all  the  assets  delivered  to  all  the  relatives  of  the  de- 
ceased. 
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4  1002.  Legatees  are  liable  to  an  actioa  by  a  creditor 

of  the  testator  to  recover  the  value  of  any  legacy  re- 
ceived by  them.  The  action  may  be  brought  against 
all  or  only  one  of  the  legatees.  In  such  action  the 
plaintiflf  cannot  recover  unless  he  shows : 

1.  That  no  assets  were  delivered  by  the  executor  or 
administrator  of  the  deceased,  to  his  next  of  kin :  or 

2.  That  the  value  of  such  assets  has  been  recovered 
by  some  other  creditor :  or 

8.  That  such  assets  are  not  sufficient  to  satisfy  the 
demand  of  the  plaintiff: 

And  in  the  last  case,  he  can  recover  only  the  defici- 
ency. The  whole  amount  which  the  plaintiff  can  k- 
cover,  must  be  apportioned  among  all  the  legatees  of 
the  testator,  in  proportion  to  the  amounts  of  their  lega- 
cies respectively,  and  his  proportion  can  only  be  re- 
covered of  each  legatee. 

§  1003.  If  an  action  be  brought  against  several  next 
of  kin  of  jointly,  or  against  several  legatees  jointly,  for 
assets  delivered  to  them,  and  a  recovery  be  had  against 
them,  the  costs  of  such  action  must  be  apportioned 
among  the  several  defendants,  in  proportion  to  the 
amount  of  the  debt  or  damages  recovered  against  each 
of  them. 

§  1004.  In  case  of  a  judgment  against  several  next 
of  kin  of  a  testator,  or  against  several  legatees,  the 
payment  or    satisfaction    of  the    amount    recovered 
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against  any  one  of  the  defendants,  dischai^es  sach  de- 
fendant, and  exonerates  him  and  his  property  from  the 
judgment. 

§  1005.  Heirs  and  devisees  are  liable  to  an  action  by 
a  creditor  of  a  deceased  person,  to  recover  the  debt,  to 
the  extent  of  the  value  of  any  real  property  inherited 
by,  or  devised  to,  them.  If  such  action  be  against  the 
heirs,  all  the  heirs  who  may  be  liable  must  be  made 
parties  to  the  action. 

§  1006.  But  the  heirs  are  not  liable  for  the  debt, 
unless  it  appear  that  the  personal  assets  of  the  deceased 
were  not  sufficient  to  discharge  it,  or  that  afler  due 
proceedings  before  the  proper  surrogate's  court,  the 
creditor  has  been  unable  to  collect  the  debt,  from  the 
personal  representatives  "of  the  deceased,  or  from  his 
next  of  kin  or  legatees.  If  the  personal  assets  were 
sufficient  to  pay  a  part  of  the  debt,  or  in  case  a  part 
thereof  shall  have  been  collected,  as  mentioned,  in  the 
last  section  the  heirs  of  such  deceased  person  are  liable 
for  the  residue. 

§  1007.  But  the  last  section  does  not  affect  the  lia- 
bility of  heirs  for  a  debt  of  their  ancestor,  where  such 
debt  was,  by  his  will,  expressly  charged  exclusively  on 
the  real  property  descended  to  such  heirs,  or  where 
such  debt  is  by  the  will  expressly  directed  to  be  paid 
out  of  the  real  property  descended,  before  resorting  to 
the  personal  property. 
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§  1008.  In  cases  where  the  next  of  kin,  legatees, 
heirs,  and  devisees  are  liable  for  the  debts  of  their  an- 
*cestors,  a3  herein  provided,  they  must  give  preference 
in  the  payment  of  the  same,  and  are  liable  therefor,  in 
the  following  order : 

1.  Debts  entitled  to  a  preference  under  the  laws  of 
Ihe  United  States : 

2.  Judgments  against  the  ancestor  or  testator  accord- 
ing to  the  priority  thereof  respectively : 

3.  Recognizances,  bonds,  sealed  instruments,  notes, 
bills,  and  unliquidated  demands  and  accomits. 

§  1009.  No  preference  can  be  given  by  any  next  of 
kin,  legatee,  heir  or  devisee,  to  one  debt  over  another 
of  the  same  class,  except  one  specified  in  the  second 
^subdivision  of  the  last  section ;  nor  is  a  debt,  due  and 
payable,  entitled  to  a  preference  over  a  debt  not  due ; 
nor  does  the  commencement  of  an  action  against  any 
siext  of  kin,  legatee,  heir  or  devisee,  for  the  recovery  of 
«  debt,  entitle  it  to  a  preference  over  others  of  the  same 
class. 

§  1010.  The  next  of  kin,  legatees,  heirs  and  devisees, 
may  show  that  there  are  debts  of  a  prior  class  unsatis- 
fied ;  or  that  there  are  unpaid  debts  of  the  same  class 
with  that  on  which  the  action  is  brought;  and  if  it 
appear,  that  the  value  of  the  personal  property  delivered 
to  them,  or  of  the  real  estate  descended  or  devised  to 
them,  does  not  exceed  the  debts  of  a  prior  class^  judg- 
ment must  be  rendered  in  their  favor. 
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§  1011.  If  the  personal  property  deliveied  to  sach 
next  of  kin  or  legatees,  or  if  the  real  estate  descended 
or  devised  to  such  heirs  and  devisees,  exceed  the 
amount  of  debts  which  are  entitled  to  a  preference 
over  the  debt  for  which  the  action  is  brought,  judg- 
ment must  be  rendered  against  them  only  for  such 
a  sum  as  shall  be  a  just  proportion  to  the  other  debts, 
of  the  same  class  with  that  on  which  the  action  is 
brought. 

§  1012.  If  a  debt  of  a  class  prior  to  that  on  which  the 
action  is  brought,  or  of  the  same  class,  shall  have  been 
paid  by  any  next  of  kin,  legatees,  heirs  or  devisees,  they 
may  prove  such  payment,  and  the  amount  of  the  debts 
60  paid  must  be  estimated  in  ascertaining  the  amount 
to  be  recovered,  in  the  same  manner  as  if  such  debts 
were  outstanding  and  unpaid,  as  prescribed  in  the  last 
two  se  ctions, 

§  1013.  If  it  appear  that  the  real  property  so  descend-- 
ed,  was  not  aliened  by  the  heir,  at  the  time  of  the 
commencement  of  the  action,  or  if  the  heir  confess  the 
claim,  and  show  what  real  property  has  descended  to 
him,  the  court  must  order  that  the  debt  of  the  plaintiff^ 
or  the  proportion  thereof  which  he  is  entitled  to  recover, 
be  levied  of  the  real  property  so  descended,  and  not 
otherwise ;  and  every  judgment  rendered  in  such  ac» 
tion  has  preference,  as  a  lien  on  the  real  property  de- 
scended, to  any  judgment  obtained  against  such  heir 
personally,  for  a  debt  or  demand  in  his  own  right. 
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§  1014.  When  it  appears,  in  the  action,  that  before 
the  commencement  thereof,  the  heir  has  aliened  the 
real  property  descended  to  him,  or  any  part  thereof,  he 
shall  be  personally  liable  for  the  valae  of  the  property 
so  alienedi  and  judgment  may  be  rendered  therefor  and 
execution  awarded,  as  in  actions  for  his  own  debts.  But 
no  real  property  aliened  in  good  faith  by  an  heir,  be- 
fore action  commenced  against  him,  is  liable  to  execu- 
tion, or  in  any  manner  affected  by  a  judgment  against 

him. 

§  1015.  In  actions  brought  against  several  heirs 
jointly,  or  several  devisees  jointly,  the  amount,  which 

the  plaintiff  recovers,  must  be  apportioned^  among  all 
the  heirs  of  the  ancestor,  or  among  all  the  devisees  of 
the  testator,  in  proportion  to  the  value  of  the  real  pro* 
perty  descended  or  devised,  and  such  proportion  only 
can  be  recovered  of  each  heir  or  legatee. 

§  1016.  Devisees  made  liable,  by  the  foregoing  pro* 
visions  of  this  chapter,  to  the  creditors  of  their  testator, 
are  not  so  liable,  unless  it  appear  that  his  personal  assets 
and  the  real  property  of  the  testator  descended  to  his  heirs 
were  insufficient  to  discharge  the  debt ;  or  unless  it  ap- 
pear, that  after  due  proceedings  before  the  surrogate, 
the  creditor  has  been  unable  to  recover  the  debt,  or 
any  part  thereof,  from  the  personal  representatives  of 
the  testator,  or  from  his  next  of  kin  or  legatees,  or  from 
his  heirs. 
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§  1017.  In  either  of  the  eases  specified  in  the  last 
section,  the  amount  of  the  deficiency  of  the  personal 
assets,  and  of  the  real  property  descended,  to  satisfy 
the  debt  of  the  plaintiff*,  and  the  amount  which  such 
plaintiff*  may  have  failed  to  recover  firom  the  personal 
representatives  of  the  testator,  his  next  of  kin,  legatees 
and  heirs,  may  be  recovered  of  the  devisees  of  such 
testator,  to  the  extent  of  the  real  property  devised  to 
them  respectively. 

§  1018.  But  the  last  two  sections  do  not  affect  the 
liability  of  devisees,  for  a  debt  of  their  testator,  where 
such  debt  was,  by  his  will,  expressly  charged  excl  usive- 
ly  upon  the  real  property  devised,  or  by  the  terms  of 
the  will  made  payable  exclusively  by  such  devisee,  or 
made  payable  out  of  the  real  property  devised,  before 
resorting  to  the  personal  property  or  to  any  other  real 
property  descended  or  devised. 

§  1019.  The  provisions  of  this  chapter,  with  regard 
to  heirs,  and  to  proceedings  by  and  against  them,  and 
to  judgments  and  executions  against  them,  are  applica- 
ble to  actions  and  proceedings  against  devisees ;  and 
they  must,  in  like  manner,  be  sued  jointly. 

§  1020.  In  cases  where,  by  the  provisions  of  any  stat- 
ute, a  child  born  after  the  making  of  a  will,  is  entitled 
to  succeed  to  a  portion  of  the  testator's  real  and  per- 
sonal property,  such  child  shall  have  the  same  rights 
and  remedies  to  compel  a  distribution  of  the  personal 
property  and  a  partition  of  the  real  property,  as  are  pro- 
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Tided  for  next  of  kin  and  for  heirs ;  and  shall,  in  all 
respects,  be  liable,  in  the  same  manner  and  to  the  same 
extent,  to  the  creditors  of  his  ancestor,  in  respect  to 
the  personal  property  delivered  to  him,  and  the  real 
property  descended  to  him,  as  are  herein  prescribed  in 
relation  to  next  of  kin  and  heirs ;  and  such  child  may 
recover  of  the  legatees  ami  devisees,  who  may  have  re- 
ceived or  taken  any  real  or  personal  property  of  the  tes- 
tator, the  share  or  portion  thereof  to  which  he  may  be 
entitled. 

§  1021.  The  provisions  of  the  last  two  sections  rela- 
tive to  a  child,  born  after  the  making  of  a  will,  apply 
equally  to  every  person,  who  being  a  witness  to  a*  will, 
is  entitled,  by  the  provisions  of  any  statute,  to  recover 
a  portion  of  the  real  or  personal  property  of  the  testa- 
tor, from  the  legatees  and  devisees  named  in  such 

will. 
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CHAPTER  Vn. 

ACTIONS     ON    OFIICUL    UCUUTIES,     AND     FOB    FI5E8    AKD     FOR- 

FEITUHES. 

Section   1022.  Offeial  bond  to  tho  people «  eonttruod  ■ererally* 

m23.  Any  person  af  grieved  may  proeecate. 

ICSI.  LeaTe  of  eonrt  mnal  be  obtained. 

1025.  A  Judgment  in  faror  of  one  does  not  preclude  anotber  action  for 

another  eanae. 

1U26.  Aggregate  of  recoveriei  not  to  exceed  the  undertaking. 

1U27.  Execution  to  be  first  enfbrced  against  priaeipal. 

1028.  Amount  collected  to  be  limited  by  the  undertaking. 

1029.  Fines  and  forfeitures  how  prosecuted. 
1090.  Amount  to  be  recovered  in  certain  cases. 
1031 .  Effect  of  recovery  by  collusion. 

1022.    When  not  specially  granted  to  belong  to  treasury,  and  property 
forfeited  recovered  by  action* 

This  chapter  dijTers  from  the  Revised  Statutes,  chiefly  in 
nmking  the  rules  Applicable  to  all  official  securities  uniform, 
and  in  allowing  a  prosecution  upon  them,  directly  in  the 
^  name  of  the  party  aggrieved,  instead  of  doing  the  same  thmg 
hi  Urectly  in  the  name  of  the  people.  As  in  most  of  the 
other  special  cases  in  this  title,  the  change  in  the  system  of 
procedure  has  enabled  the  Commissioners  to  condense  the 
subject  into  less  than  half  its  length  in  the  Revised  Statutes. 
Stt  2,  B.  S.,  476-483. 

§  1022.  The  official  bond,  or  other  security,  of  a  pub- 
lic officer,  to  the  people  of  this  state,  whether  with  or 
without  sureties,  is  to  be  construed  as  security  to  the 
people  of  the  state,  as  a  government,  and  also  to  all 
persons  severally,  for  the  official  delinquencies,  against 
which  it  is  intended  to  provide.  If  it  be  to  a  county, 
town,  city,  village  or  other  municipal  body,  it  is,  in  like 
manner,  to  be  construed  as  security  severally  to  all  per- 
sons intended  to  be  secured,  as  well  as  tothe  body  po* 
litio  named  therein. 
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§  1023.  When  a  public  officer,  by  official  misconduct 
or  neglect  of  duty,  forfeits  his  official  bond,  or  renders 
his  sureties  liable  upon  an  official  security,  any 
person  injured  thereby,  or  who  is,  by  law,  entitled  to 
the  benefit  of  the  security,  may  bring  an  action  there- 
on, in  his  own  name,  against  the  officer  and  his  sure-  ^ 
ties,  to  recover  the  amount  to  which  he  may  be  en- 
titled, by  reason  of  the  delinquency. 

§  1024.  Before  an  action  can  be  brought  by  a 
plaintiff,  other  than  the  people,  or  body  politic  named 
in  the  security,  leave  must  be  obtained  of  the  court  or 
a  judge  thereof,  or  a  county  judge,  within  the  district 
or  county  where  the  action  is  triable ;  and  leave  can 
only  be  granted,  on  a  production  of  the  copy  of  the 
bond,  and  an  affidavit  showing  the  delinquency :  and 
if  the  delinquency  be  such,  as  that  if  established  on  the 
trial,  it  would  entitle  the  party  applying  to  recover  in 
the  action,  leave  must  be  granted. 

§  1035.  A  judgment  in  &vor  of  a  party  &>t  one  de* 
linquency,  does  not  preclude  the  same,  or  another  party, 
from  an  action  on  the  same  security,  for  another  delin- 
quency. 

!§  1026.  If  it  appear  in  an  action  against  a  surety,  on 
an  official  security,  that  he  has  already  been  obliged, 
by  reason  of  prior  recoveries  against  him  on  the  same, 
to  pay  amounts,  which,  in  the  aggregate,  are  equal  to 
the  extent  of  his  undertaking,  or  that,  by  reason  of  the 
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insolvency  of  his  principal,  he  will  be  obliged  to  pay 
to  that  extent  on  judgments  already  recovered  against 
the  surety.  And  the  recovery  against  a  surety  must, 
in  all  cases,  be  limited  by  the  amount  of  his  under- 
taking. 

§  1027.  Upon  the  execution  issued  on  a  judgment, 
recovered  upon  the  official  security  of  a  public  officer 
against  him  and  a  surety,  there  must  be  endorsed  a 
direction  to  the  officer,  to  whom  the  execution  is  deliv- 
ered, to  collect  the  same  out  of  the  property  of  the  prin- 
cipal, if  sufficient  can  be  found,  and  if  not,  then  to 
collect  it  out  of  the  property  of  the  surety. 

§  1028.  If  there  be  several  judgments  on  which  exe- 
cutions are,  at  the  same  time,  in  the  sheriff's  hands, 
against  a  public  officer  and  his  sureties,  amount- 
ing in  the  aggregate  to  a  sum  greater  than  that,  for 
which  the  sureties  are  liable,  the  court  must,  on  their 
application,  limit  the  amount  to  be  collected  of  them, 
to  the  amount  of  their  respective  liabilities,  and  may 
cause  the  same  to  be  applied  on  the  judgments  or 
executions,  in  proportion  to  such  amounts. 

§  1029.  Actions  for  fines  and  forfeitures,  may  be  pro- 
secuted by  the  officers  or  persons,  to  whom  they  are  by 
law  given,  or  who,  by  special  provision  of  law,  are  au- 
thorised to  recover  them ;  and  whether  prosecuted  by 
public  officers,  or  by  private  persons,  are  governed  by 
the  same  rules  as  other  civil  actions,  except  as  other- 
wise specified  in  this  chapter. 
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§  1030.  When  an  action  is  brought  for  a  penalty, 
which  is  limited  by  law,  not  to  exceed  a  certain  amount, 
the  action  may  be  brought  for  that  amount ;  and  upon 
the  trial,  the  amount  recovered,  must  be  determined  in 
proportion  to  the  offence. 

§  1031.  A  recovery  of  a  judgment,  for  a  penalty  or  a 
forfeiture,  by  collusion  between  the  parties,  with  intent 

to  save  the  defendant  from  the  consequences  contem- 
plated by  law,  in  a  case  where  the  penalty  or  forfeiture 
is  given,  wholly  or  partly,'to  the  prosecutor,  does  not 
prevent  the  recovery  of  the  same  by  another  person. 

§  1032.  Fines  and  forfeitures,  not  specially  granted 
or  appropriated  by  law,  must  be  paid  into  the  treasury 
of  the  state ;  and  whenever  by  the  provisions  of  law, 
any  property,  real  or  personal,  is  forfeited  to  the  people 
of  this  state,  or  to  any  officer  for  their  use,  an  action 
for  the  recovery  of  such  property,  alleging  the  grounds 
of  the  forfeiture,  may  be  brought  '^by  the  proper  officer, 
in  the  supreme  court. 
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CHAPTER  Vni. 

ACTIONS   BV    AND    AGAINST   CKBTAIN    PUBLIC     OFIICEBS    AVD    PUBUC 

BODIES. 

Section   1(J33.  Who  may  tne  in  offleial  capacity. 

1034.  In  what  cases  official  persons  may  sue. 

1035.  When  special  department  of  corporation  snes. 
1096.  Actions  against  same  official  persons. 

1037.  For  acts  of  their  own  or  their  predecessors. 

1U3S.  When  the  municipal  body  is  sned,  jadi^ment  to  be  preaeated  to 

board  of  superrSsors. 

103tf.  Superrlsors  must  indnde  it  in  tax  list. 

1U40.  Treasurers  must  pay  Judgment  against  county. 

1011 .  Suparrisor  or  overseer,  must  pay  for  town. 

1042.  Execution  not  to  issue  until  after  demand. 

1043.  Judgments  against  town  officers^  how  paid. 


This  chapter  is  substituted  for  the  provisions  of  the 
Statutes,  on  the  same  subject,  (art.  4,  title  4,  ch.  8,  part  3|) 
adapting  them  to  the  new  system  of  procedure.  It,  however, 
embraces  a  class  of  officers,  who  by  special  statutes  in  dty 
charters,  are  authorized  to  sue,  and  contains  some  new  fea- 
tures for  the  better  attainment  of  the  same  remedies. 

^  1033.  The  following  officers  may  prosecute  actions 
in  their  official  capacity : 

The  board  of  supervisors  of  a  county ; 

The  loan  officers  and  commissioners  of  loans  of  a 
county ; 

The  superintendents  of  the  poor  of  a  county ; 

The  supervisor  of  a  town  ; 

The  overseers  of  the  poor  of  a  town ; 

The  commissioners  of  highways  of  a  town ; 

The  commissioners  of  common  schools  of  a  town ; 

The  trustees  of  a  school  district ; 
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The  trustees  of  gospel  and  school  lots ;  and 
Any  organized  department  of  a  municipal  corporation 
having  a  board  of  officers,  in  charge  of  a  particular  branch 
public  service,  and  specially  authorized  by  statute  to  of 
prosecute.  In  such  action,  the  plaintiffs  may  be  de- 
signated by  their  official  name,  or  the  action  may  be 
brought  in  the  name  of  the  body,  in  v^hose  behalf  the 
action  is  brought. 

4  1034.  Every  such  action  must  be  either, 

1.  On  a  contract  made  with  them  in  their  official 
capacity;  or, 

2.  To  epfoTce  a  liability,  or  a  duty  enjoined  by  law, 
in  favor  of  such  officers,  or  the  body  represented  by 
them;  or, 

3.  To  recover  a  penalty  or  forfeiture  given  to  such 
officers  or  body ;  or, 

4.  To  recover  damages  for  an  injury  to  their  official 
rights  or  property. 

§  1035.  When  an  organized  department  of  a  muni- 
cipal corporation  is  authorized  by  statute  to  sue,  it  shall, 
for  purposes  of  the  action,  be  deemed  the  real  party  in 
interest,  though  the  corporation,  of  which  it  is  a  de- 
partment, be  the  party  ultimately  to  be  benefited  by  the 
action,  or  responsible  for  any  loss  incurred  therein. 

§  1036.  An  action  may  be  brought  against  the  officers 
mentioned  in  section  1033,  in  their  official  capacity,  or 

[ayiL  CODE.  J  28 
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against  the  body  they  represent,  either  upon  a  contract 
made  by  such  officers,  in  their  official  capacity,  and 
within  the  scope  of  their  authority,  or  for  an  injury  to 
the  rights  of  the  plaintiff,  arising  from  some  act  or 
omission  of  such  officers,  or  of  the  body  represented 
by  them. 

^  1037.  The  actions  authorised  by  this  chapter  may 
be  brought  by  or  against  the  officers  mentioned  in  sec- 
tion 1033  upon  a  cause  of  action,  which  accrued  dur- 
ing the  term  of  their  predecessors,  as  well  as  during 
their  own  term  of  office,  and  when  brought,  may  be 
continued  by,  or  against,  the  successors  in  office  of  the 
parties,  whose  names  may,  for  that  purpose,,  be  substi- 
tuted in  the  action. 

§  1038.  If  judgment,  for  the  recovery  of  money,  be 
rendered  against  a  county,  or  the  board  of  supervisors, 
or  superintendents  of  the  poor,  of  a  county,  or  against 
a  town,  or  the  supervisor  or  overseers  of  the  poor  of  a 
town,  on  account  of  the  liability  of  such  coimty  or 
town,  and  the  judgment  be  not  satisfied,  or  proceed- 
ings thereon  stayed  by  appeal  or  otherwise,  before  the 
next  annual  meeting  of  the  board  of  supervisors  of  the 
county,  a  certified  copy  of  the  docket  of  the  judgment, 
may  be  presented  to  the  board  of  supervisors  at  their 
annual  meeting. 

§  1039.  The  board  of  supervisors  must  thereupon 
cause  the  amount  due  on  the  judgment,  with  interest, 
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from  the  time  of  the  recovery,  until  the  first  Monday  in 
Fehmary  after  such  meeting,  to  he  added  to  the  tax  of 
the  town  or  county,  for  whose  liability  the  same  was 
recovered,  and  the  same  must  he  collected  as  other 
contingent  charges  of  the  town  or  county. 

§  1040.  The  treasurer  of  a  county,  against  which,  or 
against  whose  oflScers,  a  judgment  has  been  recovered,  for 
a  liability  of  the  county,  the  execution  of  which  has  not 
been  stayed  upon  appeal,  must,  upon  demand,  and  the 

delivery  to  him  of  a  certified  copy  of  the  docket  of  the 
judgment,  pay  the  amount  due  thereon,  if  there  be  suf- 
ficient money  of  the  county  in  his  hands,  not  other- 
wise specifically  appropriated.  If  he  fiiil  to  do  so,  he  shall 
be  personally  liable  for  the  amount,  unless  the  collec- 
tion thereof  be  afterwards  stayed  upon  appeal. 

§  1041.  The  si'pervisors,  or  overseers  of  the  poor,  of 
a  town,  against  which  or  against  whose  officers,  a  judg- 
ment has  been  recovered  for  a  liability  of  the  town,  the 
execution  of  which  has  not  been  stayed  upon  appeal, 
must  in  like  manner,  upon  demand,  and  the  delivery  of 
a  certified  copy  of  the  docket  of  the  judgment,  pay  the 
amount  due  thereon,  if  there  be  sufficient  money  of  the 
town  in  his  hands,  not  otherwise  specifically  appropria- 
ted. If  he  fail  to  do  so,  he  shall  be  personally  respon- 
sible for  the  amount,  unless  the  collection  thereof  be 
afterwards  stayed  upon  appeal. 

§  1042,  Execution  cannot  be  issued  on  a  judgment, 
mentioned  in  sections  1038  and  1040  without  leave  of  the 
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coart,  nor  must  leave  be  granted,  until  the  court  is  sat- 
isfied that  payment  has  been  demanded  of  the  p^roper 
county,  or  town  officers,  as  provided  in  the  last  two 
sections,  and  that  the  board  of  supervisors  have  wrong- 
iiilly  omitted  to  include  the  amount  in  the  tax  list,  as 
provided  in  section  1039.  When  execution  is  issued, 
the  property  of  the  county,  or  town,  only  is  liable 
thereon. 

§  1043.  Judgments,  for  the  recovery  of  money,  ren- 
dered against  loan  officers,  commissioners  of  loans, 
commissioners  of  common  schools,  commissioners  of 
highways,  trustees  of  school  districts,  and  trustees  of 
gospel  and  school  lots,  or  other  town  or  county  officers, 
on  account  of  a  liability  of  such  county  or  town,  may 
be  enforced  by  execution,  or  otherwise,  against  such 
officers  personally,  and  the  amount  collected  of  them 
must  be  allowed  to  them  in  their  official  accounts. 


CIVIL  FBOCEDURX.  437 


CHAPTER  IX. 

ACTIONS  TO  VACATE  CHARTERS    AND  LETTERS  PATESTT,  AND    TO  PBC- 
VENT  THE  VSUBPATION  OF  AN  OFFICE  OR  FRANCHISE. 

SxcTiOK  1044.  Action  tnbttituted  for  qno  warranto  and  ftcire  faeiai. 

1045.  Action  to  vacate  charter  of  a  corporation. 

1046.  In  what  cases  action  nay  be  broai^bt. 

1047.  Leave  to  be  first  obtained  from  court. 

1048.  Action  for  nsorpini^  an  ofllee  or  f^Michiae. 

1049.  Action  to  vacate  patents  for  lands. 

1060.  When  a  private  person  may  be  Joined  as  plaintiff. 

1061.  When  for  usurpini^  an  office  and  receivini^  fees,  defendant  may  b# 

arrested. 
1052.    Judgment  may  determine  the  right  of  claimant. 
1093.    When  elaimant  may  enter  upon  offloe. 
1004.    Punishment  for  refhsing  to  deliver  books. 

1050.  Person  entitled  may  recover  damages. 

1056.  When  several  claimants  to  an  office,  all  may  be  included. 

1067.  Judgments  in  actions  under  this  oliapter. 

1058.  Corporation  may  be  dissolved. 

]O09«  Costs  may  be  ordered. 

1060.  f  ^junction  and  receiver  allowed* 

1061.  Record  when  filed  with  secretary  of  state. 

1062.  When  patent  for  lands  is  vacated,  secretary  of  state  to  enter  note 

thereof. 

§  1044.  The  writ  of  scire  facias,  the  writ  of  quo  war- 
ranto, and  proceedings  by  information  in  the  nature  of 
quo  warranto,  are  abolished,  and  the  remedies  hereto- 
Ibre  obtainable  in  these  forms,  may  be  obtained  by  civil 
actions,  under  the  provisions  of  this  chapter.  But 
nothing  contained  in  this  section  aflfects  any  right  al- 
ready acquired,  or  any  judgment  or  order  already  made, 
or  any  proceeding  already  taken. 

Amended  Code^  ^428.    See  also  2  R.  S.  67»— 686. 

§  1045.  An  action  may  be  brought  by  the  attorney 
general,  in  the  name  of  the  people  of  this  state,  when- 
ever the  legislature  so  directs,  against  a  corporation,  for 
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the  purpose  of  vacating  or  annulling  the  act  of  incor- 
poration, or  an  act  renewing  its  corporate  existence,  on 
the  ground,  that  such  act  or  renewal  was  procured, 
upon  some  fraudulent  suggestion  or  concealment  of  a 
material  fact,  by  the  persons  incorporated,  or  by  some 
of  them,  or  with  their  knowledge  and  consent. 

Amended  Code^  ^  429. 

§  1046.  An  action  may  be  brought  by  the  attorney 
general,  in  the  name  of  the  people  of  this  state,  on 
leave  granted  by  the  supreme  court,  or  a  judge  thereof, 
for  the  purpose  of  vacating  the  charter  or  annulling  the 
existence  of  a  corporation,  other  than  muniptcal,  when- 
ever such  corporation; 

1.  Offends  against  any  of  the  provisions  of  the  act  or 
acts  creating,  altering,  or  renewing,  such  corporation ; 

2.  Violates  the  provisions  of  any  law,  by  which  such 
corporation  forfeits  its  charter,  by  abuse  of  its  powers ; 
or 

3.  Whenever  it  has  forfeited  its  privileges  or  franchi- 
ses, by  failure  to  exercise  its  powers ;  or 

4.  Whenever  it  has  done  or  omitted  any  act,  which 
amounts  to  a  surrender  of  its  corporate  rights,  privile- 
gesL  and  ftanchises;  or 

6.  Whenever  it  exercises  a  franchise  or  privilege,  pot 
conferred  upon  it  by  law. 
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And  it  is  the  duty  of  the  attorney  general,  to  &pgAj 
for  leave,  and  upon  leave  granted,  to  bring  the  aetion 
in  every  case  of  public  interest,  whenever  he  has  rea- 
son to  believe,  that  any  of  these  acts  or  omissions  can 
be  proved,  and  also  in  every  other  case,  in  which  satis- 
factory security  is  given,  to  indemnify  the  people  of 
this  state,  against  the  costs  and  expenses  to  be  incur- 
red thereby. 

Jimended  Code^  §  430. 

§  1047.  Leave  to  bring  the  action  may  be  granted, 
upon  the  application  of  the  attorney  general ;  and  the 
court  or  judge  may,  at  disocetion^  direct  notice  of  such 
application  to  be  given  to  the  corporation  or  its  officers, 
previous  to  granting  such  leave,  and  may  hear  the 
corporation  in  opposition  thereto. 

Jlmtnded  Code^^A^l. 

§  1048.  An  action  may  be  brought  by  the  attorney 
general  in  the  name  of  the  people  of  this  state,  upon 
his  own  information,  or  upon  the  complaint  of  a 
private  party,  against  the  party  offending  in  the  follow- 
ing cases: 

1.  When  any  person  usurps,  intrudes  into,  or  un- 

lawiuUy  holds  or  exercises  any  public  office,  civil  or 
military,  or  any  franchise  within  this  state,  or  any  office 
in  a  corporation  created  by  the  authority  of  this  state : 
or, 

2.  When  any  public  officer,  civil  or  military,  has 
done  or  suffi^red  an  act  which,  by  the  provisjons  of 
law,  makes  a  forfeiture  of  his  office :  or. 
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3.  When  any  association,  or  number  of  peisons,  %ct 
within  this  state  as  a  corporation,  without  being  duly 
incorporated. 

And  it  is  the  duty  of  the  attorney  general  to  bring  the 
action,  whenever  he  has  reason  to  believe  that  any  of 
these  acts  can  be  proved,  or  when  he  is  directed  to  do 
so,  by  a  judge  of  the  supreme  court. 

Amended  Code^  §432,  i^ith  the  last  sentence  added. 

§  1049.  An  action  may  be  brought  by  the  attorney 
general,  in  the  name  of  the  people  of  this  state,  for  the 
purpose  of  vacating  or  annulling  letters  patent,  granted 
by  the  people  of  this  state,  in  the  following  cases: 

1.  When  he  has  reason  to  believe,  that  such  letters 
patent  were  obtained  by  means  of  some  fraudulent 
suggestion  or  concealment  of  a  material  fact,  made  by 
a  person  to  whom  the  same  were  issued  or  made,  or 
with  his  consent  or  knowledge :  or, 

2.  When  he  has  reason  to  believe,  that  such  letters 
patent  were  issued  through  mistake,  or  in  ignorance  of 
a  material  fact :  or, 

3.  When. he  has  reason  to  believe,  that  the  patentee, 
or  those  claiming  under  him,  have  done  or  omitted  an 
act,  in  violation  of  the  terms  and  conditions  on  which 
the  letters  patent  were  granted,  or  have,  by  any  other 
means,  forfeited  the  interest  acquired  under  the  same. 

Jlnunded  Code^  §  433. 

§  1050.  When  an  action  is  brought  by  the  attorney 
general,  by  virtue  of  this  chapter,  on  the  complaint  or 
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information  of  a  person  having  an  interest  in  the  ques- 
tion, the  name  of  sach  person  must  be  joined  with  the 
people,  as  plaintiff. 

Amended  Code^^  434. 

§  1051.  Whenever  sach  action  is  brought  against  a 
person  for  usurping  an  office,  the  attorney-general,  in 
addition  to  the  statement  of  the  cause  of  action,  may 
also  set  forth  in  the  complaint,  the  name  of  the  person 
rightfully  entitled  to  the  office,  with  a  statement  of  his 
right  thereto,  and  in  such  case,  upon  proof  by  affidavit, 
that  the  defendant  has  received  fees  or  emoluments 
belonging  to  the  office,  and  by  means  of  his  usurpation 
thereof,  an  order  may  be  granted  by  a  judge  of  the  su- 
preme court,  for  the  arrest  of  such  defendant,  and  hold- 
ing him  to  bail,  and  thereupon  he  may  be  arrested  and 
held  to  bail,  in  the  same  manner,  and  with  the  same 
effect,  and  subject  to  the  same  rights  and  liabilities,  as  in 

other  civil  actions,  where  the  defendant  is  subject  to 
arrest. 

Amended  Code,  ^  435. 

§  1052.  In  every  such  case,  judgment  may  be  render- 
ed upon  the  right  of  the  defendant,  and  also  upon  the 
right  of  the  party,  so  alleged  to  be  entitled,  or  only  upon 
the  right  of  the  defendant,  as  justice  requires. 

.^mended  Code^  §  436 

§  1053.  If  the  judgment  be  rendered  upon  the  right 
of  the  person  so  alleged  to  be  entitled,  and  the  same  be 
in  favor  of  such  person,  he  shall  be  entitled,  after  taking 
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the  oath  of  office  and  executing  such  official  bond  as  may 
be  required  by  law,  to  take  upon  himself  the  execution 
of  the  office,  and  it  is  his  duty,  immediately  thereafter, 
to  demand  of  the  defendant  in  the  action,  all  the  books 
and  papers,  in  his  custody  or  within  his  power,  belong- 
ing  to  the  office. 

Amended  Coie^  \  437. 

§  1054.  If  the  defendant  refuse  or  neglect  to  deliver 
over  such  books  or  papers,  pursuant  to  the  demand,  he 
is  to  be  deemed  guilty  of  a  misdemeanor,  and  the  same 
proceedings  may  be  had,  and  with  the  same  effect,  to 
compel  delivery  of  such  books  and  papers,  as  are  pre- 
scribed in  article  five,  title  six,  chapter  six,  of  the  first 
part  of  the  Revised  Statutes. 

Amended  Code^  §  438. 

1055.  If  judgment  be  rendered,  upon  the  right  of  the 
person  so  alleged  to  be  entitled,  in  favor  of  such  person, 

he  may  recover,  by  action,  the  damages  which  he  shall 
have  sustained,  by  reason  of  the  usurpation  of  the 
office  by  the  defendant. 

^ma^ed  Code^  ^  439. 

§  1056.  Where  several  persons  claim  to  be  entitled 
to  the  same  office  or  franchise,  one  action  may  be 
brought  against  all  such  persons,  in  order  to  try  their 
respective  rights  to  such  office  or  franchise. 

vfmanded  Codt^  j^  440. 
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\  1057«  When  a  defendant,  whether  a  natural  person 
or  a  corporation,  against  whom  such  action  has  been 
brought,  is  adjudged  guilty  of  usurping  or  intruding 
into,  or  unlawfully  holding  or  exercising  any  office, 
franchise  or  privilege,  judgment  must  be  rendered, 
that  such  defendant  be  excluded  from  the  office,  fran- 
chise or  privilege,  and  also  that  the  plaintiff  recover 
costs  against  such  defendant.  The  court  may  also, 
in  its  discretion,  impose  upon  the  defendant  a  fine  not 
exceeding  two  thousand  dollars ;  which  fine,  when  col- 
lected, must  be  paid  into  the  treasury  of  the  state. 

Amended  Codty  ^441. 

§  1058.  If  it  be  adjudged,  that  a  corporation,  against 
which  an  action  shall  have  been  brought,  pursuant  to 
this  chapter,  has  by  neglect,  abuse,  or  surrender,  for- 
feited its  corporate  rights,  privileges  and  franchises, 
judgment  must  be  rendered,  that  the  corporation  be  ex- 
cluded from  such  corporate  rights,  privileges  and  fran- 
chises, and  that  the  corporation  be  dissolved. 

Amended  Codty  §  442. 

§  1059.  If  judgment  be  rendered  in  such  action, 
against  a  corporation  or  against  persons  claiming  to  be 
a  corporation,  the  court  may  cause  the  costs  therein  to 
be  collected,  by  execution  against  the  persons  claiming 
to  be  a  corporation,  or  by  process  against  the  directors 
or  other  officers  of  such  corporation. 

Amended  Code^  ^  443. 
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1060.  When  such  judgment  is  rendered  against  a  cor- 
poration, the  court  has  the  same  power  to  restrain  the 
corporation,  to  appoint  a  receiver  of  its  property,  and  to 
take  an  account,  and  make  distribution  thereof  among 
its  creditors,  as  arc  given  in  the  chapter  upon  actions 
respecting  corporations,  and  in  the  chapter  upon  the 
voluntary  dissolution  of  corporations,  and  it  is  the  duty 
of  the  attorney-general,  immediately  after  the  rendition 
of  such  judgment,  to  institute  proceedings  for  that 
purpose. 

Amended  Code^  ^  444. 

§  1061.  Upon  the  rendition  of  such  judgment  against 
a  corporation,  or  for  the  vacating  or  annulling  of  letters 
patent,  it  is  the  duty  of  the  attorney-general,  to  cause  a 
copy  of  the  judgment  roll  to  be  forthwith  filed  in  the 
office  of  the  secretary  of  state. 

Jlmended  Code^  ^  445. 

§  1062.  Such  secretary  must  thereupon,  if  the  record 
relate  to  letters  patent,  make  an  entry  in  the  records  of 
the  commissioners  of  the  land  office,  of  the  substance 
and  effect  of  the  judgment,  and  of  the  time  when  the 
record  thereof  was  docketed ;  and  the  real  property 
granted  by  the  letters  patent,  may  thereafter  be  dispos- 
ed  of  by  such  commissioners,  in  the  same  manner  as  if 
the  letters  patent  had  never  been  issued. 

Jlmended  Code^  ^  446. 
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CHAPTER  X. 

ACTIONS   IN  justices'   COURTS. 

AxTiCLE  I.  SnmmonS}  arrest  and  attachment. 

11.  Pleading^!  and  trial. 

III.  Judgment  and  exection. 

IT.  General  provisions. 

ARTICLE  I. 

SUMMONS,   ARREST   AND   ATTACHMENT. 

fljECTioir  1063.  Any  person  may  act  as  attorney,  except  constable. 

1064.  Actions  commenced  by  summons  or  appearance. 

1065.  Guardian  for  infant,  how  appointed. 

1066.  Contents  of  summons. 

1067.  Time  when  summons  is  returnable. 

1068.  Manner  of  serving  summons. 

1069.  Complaint  may  be  served  with  summons,  in  certain  cases. 

1070.  One  hour  allowed  to  appear  after  the  time. 

1071.  Order  to  arrest,  in  what  cases  allowed. 

1072.  Proof  to  be  made,  and  security  given  before  order. 

1073.  Defendant  when  arrested,  to  be  taken  before  Justice. 

1074.  Constable  to  give  notice  to  plaintiff. 
1076.  Defendant  arrested,  how  kept. 

1076.  Order  to  attach  property  when  allowed. 

1077.  Proof  and  security  required  before  order  made. 
1U78.    Contents  of  order. 

1079.  Duty  of  constable,  on  attachment. 

lOHO.  Disposition  of  property,  when  attached. 

1061.  Constable  must  make  return. 

10H2,  Plaintiff  not  a  resident  must  give  security. 

1083.  Security  taken  by  constable,  its  avails  how  disposed  of. 

It  wzs  no  part  of  the  original  design  of  the  Commissioners 
to  review  the  system  of  procedure  in  justices'  courts;  but 
further  reflection  and  observation,  as  their  work  advanced, 
satisfied  them  that  it  was  indispensable  to  the  proper  and  har- 
monious arrangement  of  the  entire  system.  Many  statutes 
equally  applicable  to  proceedings  in  that  court  as  to  those  of 
higher  jurisdiction,  are  rendered  useless  in  regard  to  the  latter, 
by  the  new  system  of  procedure,  and  must  be  either  repealed 
so  far  as  they  apply  to  one  tribunal,  and  left  to  stand  in 
their  relation  to  another,  or  justices'  courts  must  be  included 
in  the  revision. 
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The  Commisaoners  are  of  opinion,  that  the  records  in  jus- 
tices' courts  are  of  a  character  requiring  preservation.  Tbar 
decisions  are  final,  unless  appealed  from,  in  the  same  man- 
ner as  judgments  in  higher  courts.  Their  dockets  have 
long  been  declared  to  be  evidencei  and  ought  to  be  secured 
by  provisions  for  their  preservation  as  public  records.  They 
therefore  determined  to  classify  these  courts  as  courts  of  re- 
cord, and  in  this  view,  are  required  by  law  to  include  them 
in  the  code. 

The  business  of  this  court  is  larger  in  the  aggregate,  and 
more  intimately  connected  with  the  ordinary  transactions  of 
the  people,  than  that  of  any  other,  and  there  is  a  manifest 
propriety  in  providing  for  it  the  veiy  best  system  of  procedure 
which  can  be  devised.  An  uniformity  through  all  the  courts, 
as  far  as  practicable,  not  only  secures  stability  in  the  admin- 
istration of  justice,  but  it  gives  to  inferior  courts  the  benefit 
of  the  learning  and  construction  which  would  be  otherwise 
confined  mostly  to  the  higher  tribunals.  The  justice's  com  t 
is  the  school,  in  which  many  of  our  most  eminent  lawyers 
and  judges  have  taken  their  first  lessons ;  lessons  which  have 
often  beneficially  influenced  the  opinions  and  conduct  of  the 
lawyer,  the  judge  and  the  statesman,  in  his  later  and  more 
elevated  sphere. 

§  1063.  Parties  in  justices'  courts  may  prosecute  or 
defend  in  person  or  by  attorney,  and  any  person  may- 
act  as  attorney,  except  that  the  constable  by  whom  the 
summons  or  jury  process  was  served,  cannot  appear  or 
act  on  the  trial  in  behalf  of  either  party.  He  may 
however  act,  in  any  other  stage  of  the  action,  as  agent 
or  attorney  for  a  party,  and  the  authority  of  a  person  to 
act  for  another  as  attorney,  may  be  oral  or  written,  but 
unless  admitted  by  the  adverse  party  must  be  proved 
by  the  oath  of  the  attorney  or  otherwise. 
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§  1064.  Actions  in  justices'  courts  are  commenced  by 
summons,  or  by  the  voluntary  appearance  and  plead- 
ings of  the  parties  without  summons.  In  the  latter 
case,  the  action  is  deemed  commenced,  at  the  time  of 
appearance. 

In  analogy  to  proceedings  in  the  supreme  court  and  to 
secure  uniformity  in  all  cases  as  far  as  practicable,  it  is 
deemed  best  to  make  the  summons  the  only  process  by  which 
actions  can  be  commenced,  and  when  an  arrest  of  the 
defendant  or  attachment  of  his  property  is  proper,  to  require 
an  order  of  the  justice  for  that  purpose  to  be  endorsed. 

§  1065.  When  a  guardian  is  necessary,  he  must  be 
appointed  by  the  justice  as  follows : 

1.  If  the  infant  be  plaintiff,  the  appointment  must  be 
made  before  the  summons  is  issued,  upon  the  applica- 
tion of  the  infant,  if  he  be  of  the  age  of  fourteen  years 
or  upwards,  if  under  age,  upon  the  application  of  some 
relative  or  friend.  The  consent  in  writing  of  the  guar- 
dian to  be  appointed,  and  to  be  responsible  for  costs,  if 
he  fail  in  the  action,  must  be  first  filed  with  the  justice. 

2.  If  the  infant  be  defendant,  the  guardian  must  be 
appointed  at  the  time  the  summons  is  returned,  or  be- 
fore  the  pleadings.  It  is  the  right  of  the  infant  to  nom- 
inate his  own  guardian,  if  the  infant  be  over  fourteen 
years  of  age,  and  the  proposed  guardian  be  present,  and 

consent  in  writing  to  be  appointed.  Otherwise  the  jus- 
tice may  appoint  any  suitable  person  who  gives  such  con- 
sent. 
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§  1066.  The  summons  must  be  addressed  to  the  de- 
fendant by  name,  or  if  his  name  be  unknown,  by  a  de- 
scription of  him,  and  must  summon  him  to  appear  be- 
fore the  justice,  at  his  office  in  a  town  or  ward,  and  at 
a  time  specified  therein,  to  answer  the  complaint  of  the 
plaintiff,  for  a  cause  of  action  therein  described  in  gen- 
eral terms,  sufficient  to  apprise  the  defendant  of  the  na- 
ture of  the  claim  against  him,  and  must  state  the 
amount  for  which  the  plaintiff  will  take  judgment,  if 
the  defendant  fail  to  appear  and  answer.  It  must  be 
subscribed  by  the  plaintiff,  or  by  the  justice  before 
whom  it  is  returnable. 

The  principle  changes  in  practice  required  in  this  descrip- 
tion of  the  summons  are  : 

1.  Its  address  to  the  defendant  instead  of  a  constable: 

2.  The  direction  to  state  the  amount  for  which  judg- 
ment will  be  claimed  if  the  defendant  fails  to  appear  and 
answer.  This  is  analogous  to  the  summons  in  the  supreme 
court;  and  subsequent  provision  is  made  by  which  the 
plaintiff  will  be  induced  to  state  his  claim  no  higher  than  he 
can  establish  it  by  evidence ; 

3.  The  permission  to  the  plaintiff  to  issue  his  own  sum- 
mons if  he  chooses  to  do  so.  The  summons  in  the  supreme 
court  is  always  issued  by  the  party  or  his  attorney.  Provis- 
ion is  made  for  regular  return  days  of  process  issued  by  the 
party,  at  which  times  the  justice  is  required  to  be  in  attend- 
ancci  and  the  system  of  costs  is  also  made  applicable  to  this 
mode  of  proceeding. 

§  1067.  The  time  mentioned  in  the  summons,  for  the 
appearance  of  the  defendant,  and  the  time  of  service 
must  be  as  follows : 
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1.  Where  the  summons  is  accompanied  by  an  order 
to  arrest  the  defendant,  or  to  attach  property  under  sec- 
tions 1071  and  1076,  it  must  be  returnable  immediately: 

2.  When  the  defendant  is  not  a  resident  of  the  coun- 
ty, or  where  the  plaintiff  is  not  a  resident,  and  gives 
the  security  required  by  section  1082,  it  must  be  re- 
turnable not  more  than  three  days  firom  its  date,  and 
must  be  served  at  least  two  days  before  the  time  for  ap- 
pearance : 

3.  In  all  other  cases  it  must  be  returnable,  not  more 
than  twelve  days  from  its  date,  and  must  be  served  at 
least  six  days  before  the  time  for  appearance. 

§  1068.  The  summons  must  be  served  by  a  constable 
of  the  county,  a&  follows : 

1.  If  the  action  be  against  a  corporation,  by  delivery 
of  a  copy  to  the  president,  or  other  head  of  the  cor- 
poration, or  to  the  secretary,  cashier,  or  managing 
agent  thereof,  or  when  no  such  officer  resides  in  the 
county,  to  a  director  resident  therein : 

2.  If  against  a  minor  imder  the  age  of  fourteen 
years,  by  delivery  of  a  copy  to  such  minor,  and  also  to 
his  father,  mother,  or  guardian,  or  if  there  be  none 
within  the  county,  then  to  any  person  having  the  care 
or  control  of  such  minor,  or  with  whom  he  resides,  or 
in  whose  service  he  is : 

3.  If  against  a  person,  judicially  declared  to  be  of 
unsound  mind,  or  incapable  of  conducting  his  own 

[civil  coDit.]  29 
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affairs  in  consequence  of  habitual  drunkenness,  or 
for  any  other  cause,  and  for  whom  a  committee  has 
been  appointed,  by  delivery  of  a  copy,  to  such  com- 
mittee and  to  the  defendant  personally : 

4.  If  an  order  to  attach  property  be  endorsed  on  the 
summons,  by  leaving  a  copy,  as  prescribed  in  section 
1079.  « 

5.  In  all  other  cases  by  delivery  of  a  copy  to  the  de- 
fendant personally. 

By  this  section,  the  manner  of  service  of  the  summons  is  de- 
fined,  where  a  corporation  or  a  minor,  an  insane  person  or  an 
habitual  drunkard,  is  a  defendant.  The  law  has  heretofore  been 
defective  in  this  respect.  The  service  by  copy  at  the  defend- 
ant's residence  is  omitted.  The  summons,  when  served  in  that 
manner,  was  formerly  followed  by  a  .warrant  to  arrest  the 
defendant ;  but  that  mode  having  been  superseded  by  the  act 
to  abolish  imprisonment  for  debt,  and  a  new  summons  required 
to  be  served  personally  before  judgment  can  be  taken,  thjs 
mode  of  service  by  copy  is  no  longer  necessary. 

§  1069,  When  the  action  is  on  a  promissory  note, 
bill  of  exchange,  or  other  obligation  for  the  payment  of 
money  only,  or  for  a  specified  amount  of  property,  at  a 
valuation  fixed  in  the  contract,  or  on  an  account,  (he 
plaintiff  may  serve,  with  the  summons,  a  copy  of  his 
complaint,  together  with  a  copy  of  such  obligation  or 
account.  In  such  case,  unless  the  defendant,  in  his 
answer,  specifically  deny  the  note,  bill  of  exchange,  or 
other  obligation  or  account,  he  is  to  be  deeined  to 
have  admitted  it. 

This  section  is  in  conformity  with  the  practice  introduced 
by  the    code  in  higher  courts,  where  its  effects  have  been 
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Tery  satisfactory.  It  saves  the  trouble  of  proof  in  those  cases, 
where  the  demand  has  been  presented  to  the  defendant,  and 
he  sees  fit  not  to  appear  and  deny  it.  In  all  other  cases  the 
demand  must  be  proved,  whether  the  defendant  fail  to  appear 
or  not,  unless  he  puts  in  an  answer,  and  in  that  does  not  deny 
the  allegations  in  the  complaint. 

§  1070.  The  parties  are  entitled  to  one  hour  in  which 
to  appear,  after  the  time  mentioned  in  the  summons 
for  appearance,  but  are  not  bound  to  remain  longer  than 
that  time,  unless  both  parties  have  appeared,  and  the 
justice,  being  present,  is  actually  engaged  in  the  trial 
of  another  action,  or  of  a  special  proceeding.  In  such 
case,  he  may  postpone  the  time  of  appearance  until  the 
•close  of  such  trial. 

§  1071.  An  order  to  arrest  the  defendant  may  be  en- 
dorsed on  a  summons  issued  by  the  justice,  and  the  de- 
fendant may  be  arrested  thereon,  by  the  constable,  at 
the  time  of  serving  the  summons,  and  brought  before 
the  justice,  and  there  detained  until  duly  discharged,  in 
the  following  cases : 

1.  In  an  action  for  the  recovery  of  damages,  on  a 
cause  of  action  not  arising  on  contract,  when  the  de- 
fendant is  not  a  resident  of  the  county,  or  is  about  to 
remove  therefrom,  or  when  the  action  is  for  a  wilful 
injury  to  person,  or  to  property  knowing  it  to  be- 
long to  another : 

2.  In  an  action  against  a  person  who  does  not  reside 
in  the  state : 
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3.  In  an  action  for  a  fine  or  penalty,  cnr  for  money  or 
property,  embezzled  or  fraudulently  misapplied  or  con- 
verted to  his  own  use,  by  a  public  officer,  or  an  offi- 
cer of  a  corporation,  or  an  attorney,  factor,  broker 
agent  or  clerk,,  in  the  course  of  his  emplo3rment  as  such 
or  by  any  other  person  in  a  fiduciary  capacity,  or  for 
misconduct  or  neglect  in  office,  or  in  a  professional  em- 
ployment : 

4.  When  the  defendant  has  been  guilty  of  a  firaud  in 
contracting  the  debt,  or  incurring  the  obligation,  for 
which  the  action  is  brought,  or  in  concealing  or  dispos- 
ing of  the  property  for  the  taking,  detention  or  conver- 
sion of  which  the  action  is  brought : 

6.  When  the  defendant  has  removed,  concealed  or 
disposed  of  his  property,  or  is  about  to  do  so,  with  in- 
tent to  defraud  his  creditors  : 

6.  When  an  arrest  is  authorised  by  special  statute, 
in  an  action  for  a  fine  or  penalty,  or  for  a  wilful  viola- 
tion of  duty. 

But  no  female  can  be  arrested,  except  for  a  wilful 

injury  to  person  or  to  property  knowing  it  to  belong  to 
another. 

An  order  to  arrest  a  defendant  is  substituted  for  a  warrant, 
in  analogy  to  the  practice  in  the  bigher  courts.  Tbe  order  to 
arrest  is  properly  a  judicial  act,  to  be  granted  only  in  certain 
cases,  and  upon  compliance  with  certain  conditions,  whereas  a 
process  to  commence  an  action  is  matter  of  right,  and  does 
not  depend  on  judicial  discretion.  The  party  has  aright  to  his 
summons  or  process  to  commence  the  action,  but  nol  to  arrest 
a  defendant,  unless  his  case,  when  presented  to  an  o  fficer,  is 
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adjudged  to  be  one  entitling  him  to  that  remedy.    The  pro- 
cess is  his  own  act,  the  order  to  arrest  that  of  the  court. 

The  cases  in  which  an  order  for  arrest  may  be  made  are 
defined.  They  are  those  contained  in  the  act  to  abolish  im- 
prisonment for  debt,  modified  so  as  to  conform  to  the  pro- 
visions of  the  code,  and  to  those  cases  in  which  an  arrest  is 
allowed  in  actions  in  the  supreme  court.  They  embrace  the 
cases  also  in  which  an  order  to  attach  property  may  be  granted. 

§  1072.  Before  an  order  for  an  arrest  can  be  made, 
the  party  applying  must  prove,  to  the  satisfaction  of 
the  justice,  by  the  affidavit  of  himself,  or  some  other 
person,  the  facts  on  which  the  application  is  founded, 
and  the  amount  of  his  debt  or  claim  over  all  payments 
and  set*offs.  The  plaintiff  must  also  execute  and  de- 
liver to  the  justice  a  written  undertaking,  with  or  with- 
out sureties,  to  the  effect  that  if  the  defendant  recover 

judgment  the  plaintiff  will  pay  to  him  all  costs  that 
may  be  awarded  to  the  defendant,  and  all  damages 
which  he  may  sustain  by  reason  of  the  arrest,  not  ex- 
ceeding the  sum  specified  in  the  undertaking,  which 
must  be  double  the  amount  claimed,  not  exceeding 
one  hundred  dollars.  If  the  undertaking  be  executed 
by  the  plaintiff  without  sureties,  he  must  annex  there- 
to an  affidavit,  that  he  is  a  resident  and  householder  or 
freeholder,  within  the  county,  and  worth  double  the 
sum  specified  in  the  imdertaking,  overall  his  debts  and 
liabilities. 

That  part  of  this  section  which  requires  the  plain- 
tiff to  give  security^  is  new  in  its  application  to  jus- 
tices'courts.  II  is  in  conformity  with  the  existing  law  ia 
relation  to  arrests  in  (he  higher  courtSy  in  which  no  man  can 
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be  arrested  by  an  order  of  a  judge  eveni  witbout  first  giving^ 
security  to  pay  costs  and  damages  in  case  the  alleged  cause 
of  arrest  should  turn  out  to  be  unfounded.  Since  the  justices' 
act|  as  contained  in  the  revised  statutes,  Mras passed,  the  policy 
of  the  law  has  been  materially  changed  by  abolishii^  impris* 
onment  for  debt ;  but  the  law  regulating  proceedings  in  this 
court  has  never  been  revised  to  make  it  conformable  to  the 
spirit  of  that  act.  In  order  to  have  an  attachment  agamst 
the  property  of  a  defendant,  stronger  proofs  were  required 
than  to  procure  a  warrant  by  which  the  defendant  was  res- 
trained of  his  liberty,  besides  the  securities  that  are  re* 
quired  to  be  given  to  the  defendant  for  the  payment  of 
damages  in  case  the  plaintiff  shall  fail  to  make  out  his  case. 
Abuses  by  the  arrest  of  the  defendant  without  good  cause,  are 
of  common  occurrence,  and  it  is  deemed  right  to  throw  about 
the  personal  liberty  of  the  party  safeguards  equal  to  those  by 
which  the  possession  of  property  is  protected. 

§  1073.  The  defendant,  immediately  upon  being  ar* 
rested,  must  be  taken  to  the  office  of  the  justice  who 
made  the  order,  and  if  he  be  absent,  or  unable  to  try^ 
the  action,  or  if  it  be  made  to  appear  to  him,  by  the 
affidavit  of  the  defendant,  that  he  is  a  material  witness 

in  the  action,  the  constable  must  immediately  take  the 
defendant  before  the  next  justice  of  the  city  or  town, 
who  must  take  cognizance  of  the  action,  and  proceed 
thereon,  as  if  the  summons  had  been  issued,  and  the 
order  of  arrest  made  by  him. 

§  1074.  The  constable,  making  the  arrest,  must  im* 
mediately  give  notice  thereof  to  the  plaintiff,  and  en- 

9 

dorse  on  the  summons  and  subscribe  a  certificate,  sta- 
ting the  time  of  serving  the  same,  the  time  of  the  arrest, 
and  of  his  giving  notice  to  the  plaintiff. 
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§  1075.  The  constable  making  an  arrekt,  or  another 
constable,  by  direction  of  the  justice,  must  keep  the 
defendant  in  custody  until  duly  discharged  by  order  of 
the  court,  but  in  no  case,  can  such  detention  exceed 
twelve  hours  from  the  time  of  his  being  first  brought 
before  the  justice,  unless,  within  that  time,  the  trial  of 
the  action  be  commenced,  or  unless  it  be  delayed  at  the 
request  of  the  defendant. 

§  1076.  When  the  cause  of  action  arises  upon  a  judg- 
ment rendered  within  this  state,  or  an  order  of  a  court 
of  competent  jurisdiction,  to  pay  a  sum  of  money,  or 
upon  any  other  contract,  an  order  to  attach  the  property 
of  the  defendant,  may  be  endorsed  upon  a  summons  is- 
sued by  the  justice,  in  the  followiug  cases : 

1.  When  the  defendant  has  departed,  or  is  about  to 
depart,  from  the  county  of  his  residence,  or  where  the 
action  is  brought,  with  intent  to  defraud  his  creditors, 

■ 

or  to  avoid  the  service  of  process,  or  when  he  keeps 
himself  concealed  therein  with  the  like  intent : 

r2.  When  the  defendant  has  concealed,  removed  or 
disposed  of  his  property,  or  is  about  to  do  so,  with  in- 
tent to  defraud  his  creditors. 

§  1077.  Before  an  order  to  attach  property  can  be  made 
the  plaintiflf  must  prove  to  the  satisfaction  of  the  jus- 
tice, by  the  affidavit  of  himself)  or  another  person,  the 

*> 

facts  on  which  the  application  is  founded;  he  must  also 
prove  in  the  same  manner,  the  amount,  as  near  as  may 
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be,  of  his  debt  or  claim,  over  all  payments  and  set-ofis. 
He  must  also  execute,  and  deliver  to  the  justice,  a  writ-  , 
ten  undertaking  approved  by  him,  with  sufficient  sure- 
ties,  to  the  effect  that  he  will  pay  to  the  defendant,  all 
damages  which  he  may  sustain  by  reason  of  the  attach- 
ment, if  the  plaintiff  fail  to  recover  judgment ;  and  that 
if  judgment  be  recovered,  the  plaintiff  will  restore  so 
much  of  the  property,  or  the  avails  thereof,  if  any,  as 
niuy  remain  after  satisfying  the  judgment  and  the  sub- 
sequent costs. 

'  §  1078.  The  order  of  attachment,  must  state  the 
amount  shown  by  the  affidavit  to  be  due,  and  must  di- 
rect that  the  property  of  the  defendant  liable  to  execu- 
tion, sufficient  to  satisfy  the  same,  be  attached  and 
kept,  in  order  to  satisfy  any  judgment  that  may  be  re- 
covered in  the  action. 

§  1078.  The  constable,  to  whom  the  summons  with 
the  order  is  delivered,  must  take  into  his  possession, 
the  property  of  the  defendant  liable  to  execution  in  the 
action,  and  keep  the  same  as  directed  in  the  order,  and 
make  an  inventory  thereof,  and  deliver  the  same  to  the 
defendant,  if  he  can  be  found  in  the  county.  If  not 
found,  the  constable  must  leave  a  copy  of  the  sum- 
mons, the  order  and  the  inventory  certified  by  him,  at 
the  residence  of  the  defendant,  with  some  person  of 
suitable  age  and  discretion,  if  any  such  person  be  found  I 

there,  otherwise,  he  must  post  the  same  on  the  outer 
door  of  such  residence.    If  the  defendant  have  no  place 
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of  residence  in  the  county,  then  the  constable  must 
leave  the  copy  with  the  person,  in  whose  possession  the 
property  is  found. 

By  the  act  to  abolish  imprisonment  for  debt,  an  attachment 
may  be  issued  in  some  cases,  when  the  defendant  is  neither 
absent  from  the  county  nor  concealed;  but  no  provision  is 
made  for  serving  the  process  by  which  the  action  is  com- 
menced personally  on  the  defendant.  In  such  cases  it  might 
happen  that  the  defendant's  property  attached  is  so  situated 
that  he  would  get  no  notice  of  the  proceedings,  and  have  no 
opportunity  of  defending  on  its  return.  This  defect  is  reme- 
died in  this  section. 

§  1080.  The  property,  attached  by  a  constable,  must 
not  be  removed  by  him,  if  an  imdertaking  with  suffi- 
cient surety,  be  executed  and  delivered  to  him,  to  the 
effect,  that  if  judgment  be  rendered  against  the  defend- 
ant in  the  action,  and  execution  issaed  thereon,  within 
thirty  days  after  the  judgment,  the  property  shall  be  pro- 
duced to  satisfy  the  execution.  If  any  person  claim  the 
property  attached,  the  same  must  be  delivered  (o  him, 
if  at  any  time,  after  the  seizure,  and  before  a  sale  on 
the  execution,  upon  his  executing,  and  delivering  to  the 
constable,  in  whose  custody  the  property  may  be,  an 
undertaking,  with  sufficient  surety,  to  the  effect,  that  if 
any  action  be  brought  thereon  within  three  months,  he 
will  establish  that  he  was  the  owner  of  the  property,  at 
the  time  of  the  seizure,  or  pay  the  value  thereof  to  the 
plaintiff. 

^  1081.  The  constable  serving  a  summons  must  en- 
dorse thereon  a  certificate  of  the  time  and  manner  of 
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service.  If  property  has  been  attached,  that  must  be 
stated  in  the  return,  and  an  inventory  of  the  property 
annexed.  If  an  undertaking  have  been  given,  it  must 
be  returned  to  the  justice,  with  the  summons,  and  men- 
tioned in  the  return. 

§  1082.  A  plaintiff,  who  resides  out  of  the  state,  be- 
fore commencing  his  action,  must  file  or  deposit  with 
the  justice  security  approved  by  him,  for  the  payment 
to  the  defendant  of  any  judgment  that  may  be  recover- 
ed by  him  in  the  action. 

§  1083.  When  property  is  attached  and  delivered  to 
a  claimant  upon  an  undertaking  as  provided  in  section 
1080,  if  the  value  of  the  property  recovered  from  him 
upon  the  undertaking,  exceed  the  judgment  recovered 
in  the  action,  on  which  the  property  was  attached,  with 
interest  thereon,  the  defendant  in  such  original  action 
is  entitled  to  the  excess.  Or  if  such  defendant  satisfy 
the  claim  and  costi^,  or  the  judgment  against  him,  he 
shall  be  entitled  to  the  benefit  of  the  undertaking  of 
the  claimant,  and  may  bring  an  action  thereon  in  his 
own  name. 
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ARTICLE  11. 

I 

PLEADINGS   AND  TRIAL. 

8BCTI0K   1U84.  When  pleadings  mast  be  put  in. 

Hm.  What  pleadings  allowed. 

1Q86.  May  be  oral  or  written. 

1067.  Contents  of  complaint. 

1088.  Contents  of  answer. 

1069.  When  a  reply  allowed,  and  its  contents. 

1U90.  Statement  of  ignorance  equivalent  to  denial. 

1091.  An  action  upon  note  or  account,  what  sufficient. 

1092.  Pleadings  mast  be  yerifled. 

1093.  Allegations  not  denied,  to  be  deemed  true. 

1094.  Court  may  require  pleading  to  be  amended. 

1095.  Variance,  when  disregarded. 

1096.  When  party  may  amend  his  pleading. 

1097.  Answer  to  be  in  writing  when  title  to  lands  comes  in  question. 

1098.  Surety  must  be  given  with  answer. 

1099.  Justice  to  order  cause  transferred. 

1100.  When  title  to  land  arises,  cause  to  be  dismissed. 

1101.  Other  causes  of  action  may  be  tried. 

1102.  On  return  of  summons  case  must  then  be  adjourned  or  trl«4. 

1103.  In  what  cases  acyournment  allowed. 

1101.  Length  of  adjournment  and  proof  required. 

1106.  Proceedings  if  party  do  not  appear. 

1106.  Proceedings  when  Jury  is  demanded. 

1107.  Order  for  Jury,  and  constable's  duty  thereon. 
1306.  Six  Jurors  to  be  drawn  for  trial. 

1109.  When  others  may  be  summoned. 

1110.  Party  demanding  Jury  must  deposit  fees. 

1111.  Adjournment  after  jury  summoned,  not  alio  wed  unless  fees  are  paid. 

1112.  Competency  of  Jurors,  how  tried. 

1113.  Verdict  of  Jury  regulated. 

§  1084.  The  pleadings  must  take  place  at  the  time 
the  summons  is  returned  served,  or  at  such  other  time» 
not  exceeding  five  days  thereafter,  as  the  justice  may 
appoint  for  the  convenience  of  parties,  and  by  their 
consent. 

§  1085.  The  pleadings  in  justices'  courts  are, 

1.  The  complaint  by  the  plaintiff,  stating  the  cause 
of  action : 

2.  The  answer  by  the  defendant,  stating  the  grounds 
of  the  defence : 


4d0  TBB  CODB  OV 

3.  When  the  answer  sets  np  a  counter-claim,  the  re* 
ply  by  the  plaintiff. 

§  1086.  The  pleadings  may  be  oral,  except  when  the 
title  to  real  property  is  brought  in  question,  or  they  may 
be  in  writing;  if  oral,  the  substance  of  them  must  be 
entered  by  the  justice  in  his  docket;  if  in  writing,  they 
must  be  filed  in  his  office,  and  a  reference  to  them 
made  in  the  docket.  They  are  not  required  to  be  in  any 
particular  form,  but  must  be  such,  as  to  enable  a  per* 
son  of  common  understanding  to  know  what  is  in- 
tended. 

§  1 087.  The  complaint  must  state  in  a  plain  and 
direct  manner,  the  facts  constituting  the  cause  of  action. 

§  1088.  The  answer  may  contain  a  denial  of  any  of 
the  material  facts  stated  in  the  complaint,  which  the 
defendant  believes  to  be  untrue,  and  also  a  statement, 
in  a  plain  and  direct  manner,  of  any  other  facts,  con^ 
stituting  a  defence,  or  a  counter-claim  upon  which  an 

action  might  be  brought  by  the  defendant  against  the 
plaintiff  in  a  justice's  court. 

§  1089.  When  the  answer  contains  a  counter-claim, 
the  plaintiff  may  reply,  denying  any  of  the  material 
allegations  relating  thereto. 

§  1090.  A  statement  in  an  answer  or  reply,  that  the 
party  has  not  sufficient  knowledge  or  information  in 
tespect  to  a  particular  allegation  in  the  previous  pledd* 
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ing  of  the  adverse  party,  to  form  a  belief,  is  equivalent 
to  a  denial. 

§  1091.  When  the  cause  of  action  or  counter-claim 
arises  upon  an  account  or  instrument  lor  the  payment 

of  money  only,  it  is  sufficient  for  the  party  to  deliver 
the  account  or  instrument  to  the  court,  and  to  state, 
that  there  is  due  to  him  thereon,  from  the  adverse  par- 
ty, a  specified  sum,  which  he  claims  to  recover  or  set 
off-  The  court  may  at  the  time  of  the  pleading,  require 
that  such  writing  or  account  be  exhibited  to  the  in- 
spection of  the  adverse  party,  with  liberty  to  copy  the 
same ;  or  if  not  so  exhibited,  may  prohibit  its  being 
afterwards  given  in  evidence. 

§  1092.  Every  complaint,  answer,  or  reply,  must  be 
verified  by  the  oath  of  the  party  pleading,  or  if  he  be 
not  present,  by  the  oath  of  his  agent  or  attorney,  to  the 
effect  that  he  believes  it  to  be  true.  The  verification 
must  be  oral  or  in  writing,  in  conformity  with  the  plead- 
ing verified. 

§  1093.  Every  material  allegation  in  a  complaint,  or 
relating  to  a  counter-claim  in  an  answer,  not  denied  by 
the  pleading  of  the  adverse  party,  must,  on  the  trial  be 
taken  to  be  true,  except,  that  when  a  defendant,  who 
has  not  been  served  with  a  copy  of  the  complaint  with 
the  summons,  fails  to  appear  and  answer,  the  plaintiff 
cannot  recover,  without  proving  his  case. 

§  1094,  Either  party  may  object  to  a  pleading  of  his 
adversary,  or  to  any  part  thereof,  that  it  is  not  sufficiently 
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explicit  to  enable  him  to  understand  it,  or  that  it  con- 
tains no  cause  of  action  or  defence,  although  it  be  ta- 
ken as  true. 

If  the  court  deem  the  objection  well  founded,  it  must 
order  the  pleading  to  be  amended,  and,  if  the  party  re- 
fuse to  amend,  the  defective  pleading  must  be  disre- 
garded. 

§  1095.  A  variance  betv^een  the  proof  on  the  trial, 
and  the  allegations  in  a  pleading,  must  be  disregarded 

as  immaterial,  unless  the  court  be  satisfied,  that  the 
adverse  party  has  been  misled  to  his  prejudice  thereby 

§  1096.  The  pleadings  may  be  amended,  at  any  time 
before  the  trial,  or  during  the  trial,  or  upon  appeal,  to 
supply  any  deficiency  or  omission  in  the  allegations  or 
denial,  necessary  to  support  the  action  or  defence,  when, 
by  such  amendment,  substantial  justice  will  be  promo- 
ted. If  the  amendment  be  made  after  the  issue,  and 
it  be  made  to  appear  to  the  satisfaction  of  the  court,  by 
oath,  that  an  adjournment  is  necessary  to  the  adverse 
party,  in  consequence  of  such  amendment,  an  adjourn- 
ment must  be  granted.  The  court  may  also,  in  its  dis- 
cretion, require  as  a  condition  of  an  amendment,  the 
payment  of  costs  to  the  adverse  party,  to  be  fixed  by 
the  court,  not  exceeding  three  dollars ;  but  such  pay- 
ment cannot  be  required,  unless  an  adjournment  is 
made  necessary  by  the  amendment ;  nor  can  an  amend- 
ment be  allowed  after  a  witness  is  sworn  on  the  trial, 
when  an  adjournment  thereby  will  be  made  necessary. 
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§  1097.  When,  by  the  defendant's  answer,  the  title 
to  real  property  is  brought  in  question,  such  answer 
must  be  in  writing,  subscribed  by  the  defendant  or  his 
attorney. 

§  1098.  If  the  defendant  have  been  arrested,  such 
answer  must  be  disregarded,  unless  the  defendant  also 
immediately  deliver  to  the  justice  a  written  undertak- 
ing,  executed  by  the  defendant,   and   one   sufficient 

surety;  or  if  the  defendant  be  absent,  by  two  sufficient 
sureties,  approved  by  the  justice;  to  the  effijct,  that 

the  defendant  will  always  render  himself  amenable, 
within  such  county,  to  the  process  of  the  supreme 
court,  during  the  progress  of  the  action,  and  to  such  as 
may  be  issued  to  enforce  the  judgment,  which  may 
be  given  therein;  and  in  case  of  default,  to  pay  all 
damages,  not  exceeding  one  hundred  dollars. 

In  the  next  section,  the  mode  of  transferring  the  cause  to  the 
supreme  court,  is  changed  to  a  simple  order  of  transfer  by  the 
justice.  This  change  renders  a  change  in  the  undertaking  also 
necessary,  as  contained  in  this  section. 

§  1099.  Upon  the  defendant's  making  such  an  an- 
swer, or  if  he  have  been  arrested,  upon  such  answer 
and  undertaking,  the  justice  must  enter  an  order  in 
his  docket  transferring  the  action  to  the  supreme  court; 
and  the  proceedings  must  thenceforth  be  conducted  in 
that  court,  in  all  respects  as  if  the  action  had  been 
first  commenced  therein;  and  costs  shall  there  be 
given  without  regard  to  the   amount  recovered;  the 
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costs  before  the  justice  being  added  as  disbursements. 
The  plaintiff  may,  however,  by  a  notice  served  within 
twenty  days  thereafter,  decline  to  prosecute  his  action 
in  the  supreme  court ;  in  such  case,  the  claim  shall  be 
deemed  abandoned,  and  no  costs  shall  be  recovered 
against  him  in  the  supreme  court 

^  1 100.  The  defendant  is  not  at  liberty  to  give  evidencct 
by  which  the  question  of  title  to  real  property  is  raised 
on  the  trial  before  a  justice.  And  when  from  the  plain- 
tiff's own  showing,  on  the  trial,  it  appears  that  the 
determination  of  the  action  will  necessarilv  involve  the 
decision  of  a  question  of  title  to  real  property,  the  jus- 
tice must  dismiss  the  action,  with  costs,  stating  on  his 
docket  the  reason  therefor;  but  such  dismissal  shall 
not  preclude  the  plaintiff  from  an  action  in  the  supreme 
court  for  the  same  cause. 

§  IIOI.  When  the  title  to  real  property  is  set  forth  in 
the  answer  as  provided  in  section  1097,  or  appears  on 
the  trial  as  provided  in  the  last  section,  and  there  are 
other  causes  of  action  in  the  complaint,  not  affected  by 
the  question  of  title,  the  order  to  transfer  or  to  dismiss 
the  action,  shall  not  include  such  other  causes ;  but  a^s 
to  them,  the  action  must  be  severed,  and  tried  before 
the  justice  in  the  same  manner,  as  if  the  question  of 
title  had  not  been  raised. 

§  1102.  Upon  the  return  day,  if  a  jury  be  required,  or 
if  the  justice  be  actually  engaged  in  other  cfficialbusi- 
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ness,  he  may  adjourn  the  trial  without  the  consent  of 
either  party,  as  follows : 

1.  Where  a  party,  who  is  not  a  resident  of  the  coun- 
ty, is  in  attendance;  or  where  the  defendant  is  in  at- 
tendance under  arrest ;  the  adjournment  not  to  exceed 
twenty-four  hours ;  and  the  defendant^  if  under  arrest, 
to  continue  in  custody : 

2.  In  other  cases,  not  to  exceed  five  days,  unless  hj 
consent  of  parties. 

If  the  trial  be  not  adjourned,  it  must  take  place  im- 
mediately upon  the  return  of  the  summons. 

^1103.  The  trial  may  be  adjourned  by  consent^  or  up- 
on application  of  either  party,  without  the  consent  of 
the  other,  for  a  period  not  exceeding  eight  days,  as  fol- 
lows: 

1.  The  party  asking  the  adjournment  must,  if  requir- 
ed by  his  adversary,  prove  by  his  own  oath  or  ethei^ 
wise,  that  he  cannot,  for  want  of  material  testimony, 
which  he  expects  to  procure,  safely  proceed  to  trial : 

2.  If  the  application  be  on  the  part  of  the  ]daintiii^ 
and  the  defendant  be  under  arrest,  an  adjournment  for 
more  than  twenty-four  hours,  discharges  the  defendant 
from  custody,  but  the  action  may  proceed  notwith- 
standing :  and  the  defendant  shall  be  subject  to  arrest 
on  the  execution  in  the  same  manner  as  if  he  had  not 
been  so  discharged : 
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3.  If  the  application  be  on  the  part  of  a  defendant 
under  arrest,  before  it  can  be  granted,  he  must  execute 
an  undertaking,  with  one  or  more  sufficient  sureties  to 
be  approved  by  the  justice,  as  follows:  If  the  arrest  be 
for  a  cause  specified  in  the  first  four  subdivisions  of  sec- 
tion 1071,  or  in  the  sixth,  the  undertaking  must  be  to  the 
effect,  that  he  will  appear  at  the  return  day,  and  not  de- 
part from  the  court  until  duly  discharged,  or  until  after 
the  trial  and  judgment,  and  after  a  reasonable  opportunity 
to  airest  him  on  execution  issued  upon  the  judgment,  if 
any  be  obtained  against  him.  If  the  arrest  be  for  a  cause 
specified  in  subdivision  5,  of  that  section,  the  undertaking 
must  be  to  the  efiect,  that  no  part  of  the  property  of  the 
defendant,  liable  to  be  taken  on  execution,  shall  be 
removed,  secreted,  assigned,  or  otherwise  disposed  of, 
except  for  the  necessary  support,  for  the  time,  of  him- 
self and  family,  until  the  plaintiff's  demand  be  satis- 
fied, or  until  the  expiration  of  ten  days  after  the  judg- 
ment, if  any  be  obtained  against  him  in  the  action : 

4.  Either  party  applying  for  an  adjournment,  must 
also,  if  required  by  the  adverse  party,  consent  that  the 
testimony  of  any  witnesses  of  such  adverse  party  who 
are  in  attendance,  be  then  taken  by  deposition  before  the 
justice,  which  must  accordingly  be  done ;  and  the  tes- 
timony so  taken  may  be  read  on  the  trial  with  the  same 
efiect,  and  subject  to  the  same  objections,  as  if  the  wit- 
ness were  produced. 

The  various  provisions  for  adjoumiiient  in  the  justice's  act, 
are  embodied  in  this  section  and  the  two  following,  with  some 
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modification.  Under  the  existing  law,  an  adjournment  upon 
joining  the  issue,  is  a  matter  of  cotirse  ;  this  section  requires 
that  cause  for  an  adjournment  should  be  shown,  when  moved 
for,  by  a  parly  at  any  time,  and  imposes  the  further  condition, 
that  any  witness  on  the  adverse  side  may  be  sworn  and  ex- 
amined and  that  his  deposition  may  afterwards  be  read  on  the 
trial. 

§  1104.  An  adjournment  may  be  had,  either  at  the 
time  of  joining  the  issue,  or  at  any  subsequent  time  to 
which  the  cause  may  stand  adjourned,  on  application 
of  either  party,  for  a  period  longer  than  eight  days,  but 
not  to  exceed  ninety  days  from  the  time  of  the  return 
of  the  sununons,  upon  compliance  with  the  provisions 
of  the  last  section,  and  upon  proof,  by  the  oath  of  the 
party  or  otherwise,  to  the  satisfaction  of  the  justice,  that 
such  party  cannot  be  ready  for  trial  before  the  time  to 
which  he  desires  an  adjournment,  for  the  want  of  ma- 
terial evidence,,  describing  it,  that  the  delay  has  not 
been  made  necessary  by  any  act  or  negligence  on  his 
part,  since  the  action  was  commenced,  and  that  he  ex- 
pects to  procure  the  evidence  at  the  time  stated  by  him. 

§  1105.  If  the  plaintiff  fail  to  appear  at  the  return  day 
of  the  summons  and  make  his  complaint,  the  action  must 
be  dismissed.  If  the  defendant  fail  to  appear  at  the  re- 
turn day  of  the  summons,  or  if  either  party  fail,  to  attend 
at  a  day  to  which  the  trial  has  been  adjourned,  or  fail 

to  make  the  necessary  pleading  or  proof  on  his  part, 
the  case  may  nevertheless  proceed  at  the  request  of  the 
adverse  party ;  and  judgment  must  be  given  in  confor- 
mity with  the  pleadings  and  proofs. 
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^1106.  A  trial  by  jury  must  be  demanded  at  the 
time  of  joining  issue ;  and  is  waired,  if  neither  party 
then  demand  it.  When  demanded,  the  trial  of  the 
case  must  be  adjourned,  until  a  time  and  place  fixed 
for  the  return  of  the  jury.  If  neither  party  desire  an 
adjoumment,  the  time  and  place  must  be  determined 
by  the  justice,  and  must  be  on  the  same  day  or  \rithiD 
the  next  two  days.  The  jury  must  be  immediately 
drawn  and  summoned,  and  a  return  thereof  made  aa 
prescribed  in  sections  317»  818,  and  319. 

Important  changes  are  made  ia  relation  to  a  jmry  trial  ii» 
justices'  eourts : 

1.  The  demand  of  a  jury  trial  must  be  made  at  the  time 
ksne  is  joined : 

2.  The  jnry  fees  are  iacreasei  to  twenty-fire  oenls  eacb^ 
for  all  who  are  summoned  and  attend,  whether  sworn  or  not, 
and  must  be  deposited  with  the  justice  at  the  time  a  jury  is 
demanded : 

3.  The  jury  is  drawn  from  a  jury-box,  anct  lumiMHied  as 
in  the  higher  courts,  and  not  left  to  be  chosen  by  a  constable^ 
as  heretofore,  often  to  the  great  scandal  of  the  institution. 

4.  If,  upon  the  attendance  of  a  jury,  the  cause  is  adjourned,, 
the  JQiy  fees  for  attendance  must  be  paid  by  the  party  moving 
the  adjournment,  and  they  must  again  attend  at  the  time  to 
which  the  trial  is  adjounied* 

These  provisions,  it  is  believed,  will  prove  salutary  in  se- 
curing good  juries,  and  in  preventing  the  unnecessary  call  of 
juries  in  trifling  cases.  Provision  is  also  made  for  determining 
the  competency  <rf  a  juror;  and  the  causes  of  challenge,  which 
are  defined  in  the  Code,  ^PP^y  to  justices^  courts  as  well  a& 
others. 

^  1107«  At  the  time  appointed  fbr  the  trial,  and  mi 
the  return  of  the  order,  if  the  trial  be  not  farther  ad« 


journed,  mnd  if  mdjoumed^  then  at  the  time  to  wbich 
the  trial  is  adjonned,  the  justice  muist  proceed  to  diaw 
from  the  jurofs  summoiied  the  names  of  persons 
to  constitate  the  jury  for  the  trial  of  the  issue.  Sit. 
jurors  constitute  a  jury,  but,  by  consent  of  parties,  a  less 
number  may  act. 

^  1108.  If  a  sufficient  number  of  competent  and  in^ 
.different  jurors  do  not  attend^  the  justice  must  direct 

others  to  be  summoned  by  a  constable,  &om  the  vicini* 
ty,  sufficient  to  complete  the  jury, 

§  1109.  The  ballots  containing  names  of  jurors  not 
summoned,  if  any,  and  of  those  summoned,  but  not 
drawn,  must  be  returned  by  the  justice  to  the  drawn 
jury  box,  except  that  such  of  them  as  contain  the  names 
t>f  persons,  not  liable  to  serve  as  jurors,  must  be  destroyed. 

The  ballots  containing  the  names  of  the  jurors,  who  serve, 
must  not  be  returned  to  the  same  box  from  which  they 
were  taken,  until  all  the  names  have  been  drawn  out. 
As  often  as  that  happens,  the  whole  number  must  be 
returned  to  the  undrawn  jury  box,  to  be  drawn  as  in  the 
first  instance. 

§  1110.  Before  a  party  can  be  entitled  to  a  jury,  he 
must  deposit  with  the  justice  the  sum  of  three  dollars, 
fnr  jury  fees,  from  which  the  justice  must  refund  to  the 
party  the  fees  of  all  jurors  who  do  not  attend,  and  those 
not  refunded  must  be  included  in  the  judgment  as  part 
of  the  costs,  in  case  the  party  calling  the  jury  recover 
judgment 


^  I 
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§  1111.  No  adjonrnmeut  can  be  granted  after  the  re- 
turn of  the  jury,  unless  the  party  requiring  the  same, 
in  addition  to  the  other  conditions  imposed  on  him, 
deposit  with  ttie  justice,  to  be  immediately  paid  to  the 
jurors  attending,  the  sum  of  twenty-five  cents  each, 
which  amount  is  in  no  case  to  be  included  as  part  df 
the  costs  in  the  judgment.  After  the  adjournment  the 
jurors  must  attend  at  the  time  and  place  appointed, 
without  farther  notice,  and  the  fees  deposited  when  the 
jury  was  demanded,  with  the  justice,  may  remain  in 
his  hands  until  the  jury  arc  impanelled,  and  must  be 
then  paid  over  to  them. 

§  1112.  If  either  party  object  to  the  competency  of  a 
juror  the  question  thereon  must  be  tried  in  a  summary 
manner  by  the  justice,  who  may  examine  the  juror  or 
other  witnesses  on  oath. 

§  1113.  The  verdict  of  the  jury  must  be  general,  for 
the  plaintiff,  for  a  specified  sum,  or  for  the  defendant ; 
or  when  there  is  a  counter-claim  proved,  exceeding  tl:c 
demand  of  the  plaintiff  as  proved,  for  the  defendant  fir 
a  specified  sum.  But  where  there  are  several  plaihtifis 
or  defendants,  the  verdict  may  be  for,  or  againirt  oi-c^ 
or  more,  of  them- 
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ARTICLE  III. 

JUDGMENT   AND   EXECUTION. 

Section  1114.  When  action  maybe  dismissed. 

1115.  When  defendant  fails  to  appear,  Judgment  to  be  given. 

1116.  When  jary  not  demanded  trial  must  be  by  justice. 

1117.  When  Judgment  must  be  given. 

1118.  Party  may  remit  excess  over  Jurisdiotion. 

1119.  No  costs  allowed  plaintiff  in  certain  cases. 

1120.  Offer  of  defendant  to  allow  a  certain  recovery,  and  its  effects. 

1121.  Judgment,  when  defendant  is  subject  to  arrest. 

1 122.  Transcript  of  Judgment  filed  and'  docketed. 
1023.  Execution  allowed  within  five  years. 

1124.  Contents  of  execution. 

1125.  Execution  against  Joint  debtors. 

1126.  When  a  constable  may  omit  to  arrest. 

1127.  When  constable  may  arrest. 

1128.  Extent  of  imprisonment. 

1129.  When  and  how  discharged. 

1130.  Execution  may  be  renewed. 

1131.  Execution  cannot  be  executed  after  sixty  days. 

1132.  Constable's  liability. 

1133.  Execution  by  county  clerk  on  Judgment  docketed. 

§  1114.  Judgment  that  the  action  be  dismissed,  with- 
out prejudice  to  a  new  action,  may  be  entered  with 
costs,  in  the  following  cases : 

1.  When  the  plaintiflF  voluntarily  dismisses  the  ac- 
tion, before  it  is  finally  submitted : 

2.  When  he  fails  to  appear  at  the  time  specified  in 
the  summons,  or  upon  adjournment,  or  within  one  hour 
thereafter : 

3.  When  it  is  objected  at  the  trial,  and  appears  by 
the  evidence,  that  the  action  is  brought  in  the  wrong 
county  or  town  or  by  a  plaintiff  not  a  resident  of  the 
county,  without  giving  security,  as  provided  in  section 
1082 ;  but  if  the  objection  be  taken  and  overruled,  it  is 
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cause  only  of  reversal  on  appeal,  and  does  not  other* 
wise  invalidate  the  judgment,  if  not  taken,  at  the  trial, 
it  is  waived,  and  is  no  cause  of  reversal. 

By  this  section,  the  cases  are  defined  where  the  action  may 
he  dismissed.  The  plaintiff  cannot  be  non-suited  nor  can  the 
action  be  dismissed  without  his  own  consent.  If  he  insist  ob 
having  his  case  decided  finally  in  the  action,  it  is  his  right  to 
do  so.  If  he  finds  his  proof  defectiTe,  or  fof  any  other  cause 
chooses  to  dismiss  his  own  action  before  it  is  finally  submit- 
ted, he  reserves  hie  right  of  action  |  but  if  he  submits  it  to 
either  court  or  jury,  It  is  at  his  peril,  and  conclusive. 

§  1115.  When  the  defendant  fails  to  appear  and 
answer,  judgment  must  be  given  for  the  plaintiff,  as 
follows: 

1.  Where  a  copy  of  the  complaint  and  account,  or 
instrument,  has  been  served  personally  with  the  sum- 
mons, as  prescribed  in  section  1069,  judgment  must  be 
given  without  further  evidence  for  the  sum  specified  in 
the  summons: 

2.  In  other  cases  the  justice  must  hear  the  evidence 
of  the  plaintiff,  and  render  judgment  for  such  sum  only 
as  shall  appear  by  the  evidence  to  be  just ;  but  in  no 
case  to  exceed  the  amouiit  specified  in  the  summons. 

§  1116.  Upon  issue  joined,  if  a  jury  trial  be  not  de* 
manded,  the  justice  must  hear  the  evidence,  and  decide 
all  questions  of  fact  and  of  law,  and  render  judgment 
accordingly. 

§  11 17.  Upon  a  verdict,  the  justice  mvst  immediately 
Deader  judgmesit  accttdingly.    When  tbo  trial  is  hf 
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the  justice,  judgment  must  be  entered  immediately 
after  the  close  of  the  trial,  if  the  defendant  has  been  ar- 
rested, or  his  property  attached;  in  other  cases,  it  must 
be  entered  either  at  the  close  of  the  trial,  or,  if  the 
justice  then  desire  further  time  to  consider,  ou  the 
fourth  day  thereafter,  both  days  inclusive, 

§  1118.  When  the  amount  found  due  to  either  party 
exceeds  the  sum,  for  which  the  justice  is  authorized  to 
enter  judgment,  such  party  may  remit  the  excess,  and 
judgment  may  be  entered  for  the  residue. 

§  1119.  In  an  action  arising  on  contract,  when  there 
is  no  counter-claim,  if  the  plaintiff  fail  to  recover  judg- 
ment for  an  amount  equal  to  that  sta:ed  in  his  sum- 
DAons,  he  cannot  recover  costs. 

This  section  is  introduced  to  prevent  plaintiffs  from  setting 
up  claims  for  a  larger  amount  than  is  really  due  where  a  cause 
of  action  exists.     It  sometimes  happens  that  a  plaintiff  (wish- 
ing to  try  a  doubtful  claim  at  the  expense  of  hts  adrersary,) 
buys  a  small  note,  commences  an  action,  and  litigates  his  other 
claim,  in  the  consciousntss  that  the  costs  must  at  all  events  fall 
upon  the  defendant.     This  section  also  affords  security  to  a  de* 
fendant  who  is  sued  for  a  d^bt  which  he  is  not  disposed  to 
contiOTert.     He  is  enabled  to  know,  from  t&e  copy  of  sum- 
mons in  his  possession,  the  extent  of  the  judgment  that  can  be 
taken  against  him.      Instances  of  fraud  upon  a  defendant 
have  occurred  under  the  pres  nt  system,  where  the  summons 
in  all  cares  lays  the  plaintiff's  damage  at  fifty  dollars  or  under^ 
as  expressed  in  the  printef  I  blank  forms.     When  the  defendant 
failed  to  appear,  the  plaintiff,  instead  of  declaring  on  thedebt, 
which  the  defendant  expected,  has  taken  advantage  of  his  ab- 
sence, and  produced  perhaps  some  purchased  note, barred  by  the 
statute  of  ixmitations,  or  to  which  the  defendant  had  some 
other  good  defence. 
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§  1120.  If  the  defendant,  at  any  time  before  the  trial, 
oflfer  in  writing  to  allow  judgment  to  be  taken  against 
him  for  a  specified  sum,  the  plaintiff  may  immediately 
have  judgment  therefor,  with  the  costs  then  accrued. 
But  if  he  do  not  accept  such  offer  before  the  trial,  and 
fail  to  recover  in  the  action  a  sum  equal  to  the  offer, 
he  cannot  recover  costs  accrued  after  the  offer;  but 
costs  must  be  adjudged  against  him,  and  if  he  recover, 
deducted  from  his  recovery.  But  the  offer,  and  failure 
to  accept  it,  cannot  be  give  n  in  evidence,  to  affect  the 
recovery,  otherwise  than  as  to  cos»s,  as  above  provided. 

This  section  iDtroduces  a  practice  aoalagous  to  that  under 
the  Code  in  the  supreme  court,  and  is  calculated  to  preyent 
unreasonable  claims  being  set  up,  and  to  induce  fair  offers  and 
liberal  compromises.  Of  its  useful  eJSfects  the  Commissioiiers 
entertain  no  doubt. 

§  112  L.  When  a  judgment  is  rendered,  in  a  case 
where  the  defendant  is  subject  to  arrest  and  imprison- 
ment thereon,  it  must  be  so  stated  in  the  judgment,  and 
entered  in  his  docket. 

§  1122.  The  justice,  on  the  demand  of  a  party  in 
whose  favor  judgment  is  rendered,  must  give  him  a 
transcript  thereof,  which  may  be  filed  and  docketed  in 
the  office  of  the  clork  of  the  county  where  the  judgment 
was  rendered.  The  time  of  the  receipt  of  the  trans- 
cript by  the  county  clerk,  must  be  noted  by  him  there- 
on, and  entered  in  the  docket ;  and  from  that  time,  the 
judgment  creates  a  lien  in  the  same  manner,  as  a  judg- 
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meat  of  the  supreme  court.  Upon  a  transcript  of  such 
docket,  certified  by  the  clerk  of  the  county,  and  filed  in 
any  other  county,  the  judgment  may  be  there  docketed 
with  the  same  effect,  from  the  time  of  filing  and  dock- 
eting in  that  county.  The  judgment  so  docketed,  and 
the  enforcement  thereof,  are  subject  to  the  control  of 
the  county  court  of  the  county  where  it  was  first  doc- 
keted, as  a  judgment  of  that  court.  But  a  judgment 
for  less  than  twenty-five  dollars,  so  docketed,  is  not  a 

lien  upon,  and  cannot  be  enforced  against  real  property. 

§  1123.  Execution  for  the  enforcement  of  a  judgment 
in  a  justice's  court,  except  when  it  has  been  docketed 
in  the  county  clerk's  office,  may  be  issued  by  the  justice 
before  whom  the  judgment  was  rendered,  or  by  his  suc- 
cessor in  office,  on  the  application  of  the  party  entitled 
thereto,  at  any  time  within  five  years  from  the  entry  of 
judgment. 

The  existing  law  changed  so  as  to  allow  execution  to  be 
issued  immediately  after  judgment  according  to  the  practice 
in  the  higher  courts.  When  a  debt  is  justly  due,  and  has  been 
so  adjudged  by  a  court,  it  seems  a  perversion  of  right  still  to 
extend  the  time  for  its  collection.  The  delay  is  less  neces* 
sary  since  the  exemption  of  property  has  been  extended. 

§  1124.  The  execution  must  be  directed  to  a  consta- 
ble of  the  county,  and  subscribed  by  the  justice  by  whom 
the  judgment  was  rendered,  or  by  his  successor  in  of- 
fice, and  must  bear  date  the  day  of  its  delivery  to  the  offi- 
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fser  to  be  executed*  It  must  intelligibly  refer  to  the  JU/C^ 
ment,  by  stating  the  names  of  the  parties,  and  the  name 
of  the  justice  before  whom,  and  of  the  county  and 
town  where,  and  the  time  when,  it  was  rendered ;  the 
amount  of  the  judgment ;  and,  if  less  than  the  whole 
is  due,  the  true  amount  due  thereon.  It  must  re  xe» 
quire  the  constable  substantially  as  follows : 

1»  If  it  be  a  case  where  the  defendant  cannot  be 
arrested,  it  must  direct  the  officer  to  collect  the  amount 
of  the  judgment  out  of  the  personal  property  of  the  debt- 
or, and  to  pay  the  same  to  the  party  entitled  thereto ; 

2.  If  it  be  a  case  where  the  defendant  may  be  ar* 
rested,  in  addition  to  the  foregoing,  it  must  direct  the 
officer,  if  sufficient  property  of  the  defendant,  liable  to 
the  execution,  cannot  be  found  to  s^itisfy  the  judgment, 
that  he  p.rrest  the  debtor,  and  commit  him  to  the  jail 
of  the  county,  until  he  pay  the  judgment,  or  be  dis- 
charged according  to  law : 

3*  It  must  further,  in  all  cases,  direct  the  officer  to 
make  return  of  the  execution,  and  a  certificate  thereon, 
showing  the  manner  in  which  he  has  executed  the 
same,  in  sixty  days  from  the  time  of  his  receipt  thereof. 

§  1125*  Upon  an  execution  on  a  judgment  against 
joint  debtors,  upon  one  or  more  of  whom  the  summons 
was  not  served,  the  execution  must  contain  a  direction 
to  collect  the  amount  out  of  the  joint  property  of  all  the 
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defendants^  or  the  separate  property  of  the  persons  up- 
on whom  the  summons  was  served,  to  he  sfpecified  hy 
name.  If  such  judgment  he  also  such  that  the 
defendants  are  suhject  to  arrest  thereon,  the  justice  must 
further  specify  the  names  of  those  defendants,  served 
with  the  summons,  who  may  he  arrested  for  want  of 
property. 

§  1126.  A  constahle  may  at  his  peril,  omit  to  arrest  a 

dehtor;  or  after  arrest,  suJQfer  him  to  go  at  large  he- 
fbre  the  return  day ;  suhject  only  to  his  liability  for 
an  escape,  or  for  omitting  to  arrest,  if  he  fail  to  have  ei- 
ther the  money  or  the  person  of  the  debtor  in  custody 
at  the  expiration  of  the  sixty  days. 

§  1127.  When  an  execution  directs  the  arrest  of  the  , 
debtor  for  want  of  sufficient  personal  chattels,  if  there 
be  not  su£Bcient  subject  to  levy,  known  to  the  officer,  or 
if  upon  demand  by  the  officer  of  the  debtor,  he  fail  to 
produce  sufficient  property,  the  officer  may  without  fur- 
ther delay  arrest  the  defendant.  When  arrested,  the 
defendant  must  be  conveyed  to  the  common  jail  of  the 
county,  and  there  be  kept  in  custody  until  the  execu- 
tion with  costs  be  paid,  or  he  be  discharged  by  due 
course  of  law. 

§  1128.  The  debtor  committed  as  provided  in  the  last 
9ection»  may  be  held  in  prison  ten  days ;  and  if  he  be 
a  person  without  a  family,  for  which  he  provides,  one 
day  in  addition,  for  bvery  dollar  over  ten  due  on  the 
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execution :  or,  if  he  have  a  family  for  which  he  pro- 
vides, one  day  in  addition,  for  every  two  dollars  over 
twenty  due  on  the  execution. 

§  1129.  The  affidavit  of  an  imprisoned  debtor,  that 
he  has  a  family  for  which  he  provides,  specifying  by 
name  one  or  more  persons,  members  of  such  family, 
and  the  place  of  their  residence,  is  sufficient  evidence 

ft 

thereof,  to  authorise  his  discharge  by  the  jailor. 

The  last  four  sections  contain  some  new  provisions,  ralcu- 
lated  to  soften  the  harshness  of  ju(1icial  arrests,  when  allowed, 
and  yet  to  secure  all  the  benefits  to  be  expected  from  them. 

§  1130.  An  execution  may  at  the  request  of  the  plain- 
tiff be  renewed  before  the  expiration  of  sixty  days  from 
the  time  of  its  issue,  by  the  word  ** renewed*'  written 
thereon,  with  the  date  thereof,  and  subscribed  by  the 
justice.  Such  renewal  has  the  effect  of  an  original 
issue ;  and  may  be  repeated  as  often  as  may  be  neces- 
sary. If  an  execution  be  returned  unsatisfied,  another 
may  be  afterwards  issued. 

§  1131.  A  debtor  cannot  be  arrested,  nor  his  property 
sold  on  execution,  after  sixty  days  from  its  issue  or  re- 
newal ;  but  property  levied  on  within  the  sixty  days, 

may  be  sold  after  a  renewal. 

§  1132.  A  constable  is  liable  to  the  party  in  whose 
favor  an  execution  is  issued  to  him,  for  the  amount 
thereof^  in  the  following  cases : 
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1.  When  he  suffers  sixty  days  to  elapse,  without 
making  a  true  return  thereof  to  the  justice,  and  paying 
to  him  or  to  the  party  entitled,  the  money  collected 
thereon  hy  him : 

2.  When  he  wilfully  or  carelessly  omits  to  levy  upon 
property ;  or  if  the  debtor  be  liable  to  arrest,  to  arrest 
and  imprison  him,  within  sixty  days ;  or  having  arrest- 
ed the  debtor,  fails  to  commit  him  to  the  county  jail, 
within  the  sixty  days. 

§  1133  Upon  a  justice's  judgment  docketed  in  a 
county  clerk's  office,  execution  can  only  be  issued  by 
the  clerk,  with  whom  the  transcript  is  filed,  or  by  the 
plaintiff  in  person :  and  it  may  be  sent  to  one  or  more 
counties  where  the  judgment  is  docketed.  It  must 
conform  substantially  to  the  execution  issued  by  a  jus- 
tice, except  that  it  must  state  the  time  when  the  judg- 
ment was  docketed  in  the  county  from  which  it  is  is- 
sued, and  must  be  directed  to  the  sheriff;  and  may  di- 
rect, that  for  want  of  suflScient  personal  property,  the 
debt  be  made  out  of  the  real  property  of  the  debtor. 

Until  tbe  adoption  of  the  code  in  ]848,  the  county  clerk 
alone  could  issue  executions  in  these  cases.  The  practice 
since  then  of  issuing  them  by  the  paity  does  not  seem  x^eW 
adapted  to  this  class  of  judgments,  vhen  the  parties  generally 
act  in  person,  and  are  not  conversant  'with  the  forms  of  pro- 
cess. 
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ARTICLE  IV. 

GENERAL   FmOVISIOKS. 

SsCTioir  1134.  PioeMcUoff  in  JotticM'  oowtt  la  mim  boC  prarldtd  for  la  this  ar- 
ticle. 

l|3ft.  Jnttieet'  dceket,  eontanlc 

1196.  Entries  when  to  be  eridenee. 

1137.  Index  t«  doeket  required. 

1138.  Doelretf  to  be  delivered  to  sueeeMor  in  offlee. 

1139.  fluoeeMor  in  oAee  maj  lerae  execution. 

1140.  Who  deemed  the  saecesior. 

1141.  When  two  are  equalij  entitled,  snperrisor  to  detignate  one. 

1142.  Blanic  proceM  not  allowed. 

114a.  Erery  justice  to  have  «  weeklj  return  dny. 

1144.  Not  to  be  the  aame  day  with  another  Justice  of  same  town. 

114ft.  Aaother  juitioe  may  be  subetlloted  in  case  of  inability  or  abMnoe. 

1146.  Justice  may  depute  a  person  to  serve  process. 

1147.  i^uthority  of  speeinl  deputy. 

1148.  Constable's  sureties  may  require  new  sureties. 

1149.  Constable  nay  complete  exeoution  after  expiration  of  aAce. 
IIAO.  Justice  may  punish  for  contempt. 

llftl.  Warrant  of  arrest  for  that  pnrpoee. 

1152.  Conviction  and  commitment. 

1103.  Juror  or  witness  failing  to  attend  may  be  arrested. 

1 154.  Proceedings  against  delinquent  Juror  or  witness. 

1155.  Terms  used  in  this  chapter  defined. 

1156.  Jttstiee'e  fees. 

1157.  CotsUble*8  fees. 
1158L  Witnesses' fees. 
1159.  Jurors*  fees. 

llflO.    Fees  on  execution  flrem  county  elerlM*  oaee. 
1161.    OAcers  receiving  too  much  liable  to  action. 

§  1134.  Justices'  courts  being  courts  of  peculiar  and 
limited  jurisdiction,  only  those  provisions  of  this  code, 

which  are  in  their  nature  applicable  to  the  organization, 
powers  and  course  of  proceeding  in  justices*  courts, 


CIYIL  raOCEDURS.  48 1 

and  in  respect  to  which  no  special  provision  is  made 
in  this  chapter,  are  applicable  to  justices'  courts  and 
the  proceedings  therein. 

With  a  view  to  promote  as  far  as  practicable,  a  uniform 
course  of  proceeding  in  all  courtS|  it  has  been  deemed  best  to 
make  the  provisions  of  the  code  generally  applicable  to  jus- 
tices' courts  as  far  as  the  nature  of  the  case  and  their  peculiar 
jurisdiction  and  organizations  admit.  This  chapter  contains 
all  that  is  peculiar  to  the  court,  and  a  few  rules  that  are  com- 
mon to  all ;  but  these  for  the  most  part  are  contained  in 
other  parts  of  the  code. 

§  1135.  Every  justice  must  keep  a  book,  denominat- 
ed a  docket,  in  which  must  be  entered  by  him, 

1.  The  title  of  every  action  in  which  the  summons 
is  returned  served,  or  when  the  parties  voluntairily  ap- 
pear: 

2.  The  date  of  the  summons,  and  the  time  of  its  re- 
turn ;  and  if  an  order  to  arrest  the  defendant  or  attach 
property  was  made,  such  fact  must  also  be  stated : 

3.  The  time  when  the  parties,  or  either  of  them,  ap- 
peared; a  minute  of  the  pleadings;  if  in  writingg 
referring.to  them;  if  not  in  writing,  a  concise  statement 
of  the  material  parts  of  the  pleadings : 

4.  Every  adjournment ;  stating  on  whose  application, 
whether  on  oath,  evidence,  or  consent,  and  to  what  time : 

5.  When  a  trial  by  jury  is  demanded,  the  demand 
must  be  stated,  and  by  whom  made,  the  names  of  the 
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jury  drawn,  and  the  time  appointed  for  the  trial  and  re« 
turn  of  the  jury : 

6.  The  names  of  the  jury  who  appear,  and  of  those 
sworn ;  the  names  of  all  witnesses  sworn,  and  at  whose 
request;  the  objection,  if  any,  made  to  testimony, 
and  the  decision  tliereon : 

7.  The  verdict  of  the  jury,  and  when  received ;  if  the 
jury  disagree,  and  are  dischai^ed,  that  fact  must  be 
stated : 

8.  The  judgment  of  the  court ;  specifying  the  items 
of  costs  included,  and  the  time  when  rendered : 

9.  The  issuing  of  execution ;  when  issued,  and  to 
whom ;  the  renewals  thereof,  if  any,  and  when  made  > 
the  return,  and  when  made ;  and  a  statement  of  any 
money  paid  to  the  justice,  and  when,  and  by  whom: 

10.  The  giving  of  a  transcript  to  be  filed  in  the 
county  clerk's  office,  and  when  given : 

11.  The  receipt  of  a  notice  of  appeal,  or  order  to 
make  or  amend  a  return,  stating  the  time  of  the  re- 
ceipt, and  the  fees  therefor. 

§  1136.  The  several  particulars  in  the  last  sec« 
tion  specified,  must  be  entered  under  the  title  of  the 
action  to  which  they  relate,  and  at  the  time  when  they 
occur.  Such  entries  in  a  justice's  docket,  or  a  trans- 
cript thereof)  certified  by  the  justice,  or  his  successor 
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in  office,  rre  primary  evidence  to  prove  the  facts  so 
stated  therein. 

§  1137.  A  justice  mast  keep  an  alphabetical  index 
to  his  docket,  in  which  must  be  entered  the  names  of 
the  parties  to  each  judgment,  with  a  reference  to  the 
page  of  the  entry.  The  names  of  the  plaintiff:^  must 
be  entered  in  the  index,  in  the  alphabetical  order  of 
the  first  letter  of  the  family  names. 

$  1 138.  It  is  the  duty  of  every  justice,  upon  the  ex- 
piration of  his  term  of  office,  to  deposit  with  his  suc- 
cessor his  official  dockets,  as  well  his  own  as  those  of 
his  predecessors,  which  may  be  in  his  custody ;  there 
to  be  kept  as  public  records.  If  the  office  of  a  justice 
become  vacant,  by  his  death,  or  removal  from  the 
town,  or  otherwise,  before  his  successor  is  elected  and 
qualified,  the  dockets,  in  possession  of  such  justice, 
must  be  deposited  with  the  supervisor  of  the  town,  to 
be  by  him  delivered  to  the  successor  in  office  of  the  jus- 
tice. 

§  1139.  Any  justice,  with  whom  the  docket  of  his 
predecessor  is  deposited,  may  issue  execution  on  a 
judgment  there  entered  and  unsatisfied,  and  not  dock- 
eted in  the  county  clerk's  office,  in  the  same  manner 
and  with  the  same  effect,  as  the  justice,  by  whom  the 
judgment  was  rendered,  might  have  done. 

§  1140.  The  justice  elected  to  fill  a  vacancy,  or  when 
elected,  chosen  by  lot  to  fill  a  vacancy  for  less  than  a  full 

term,  is  deemed  the  successor  of  the  justice  whose  of- 
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fice  became  vacant  before  the  expiration  of  a  full  term. 
When  a  full  term  expires,  the  same  or  another  person 
elected  to  take  office  in  the  same  town,  from  that  time 
is  deemed  the  successor. 

^  1111.  When  two  or  more  justices  are  equally  en- 
titled, under  the  last  section,  to  be  deemed  the  succes- 
sors in  office  of  a  justice,  the  supervisor  of  the  town 
must  by  a  certificate  subscribed  by  him,  and  filed  in 
the  office  of  the  town  clerk,  with  a  duplicate  attached 
to  the  last  docket,  designate  which  justice  is  to  be 
deemed  the  successor  of  a  justice  going  out  of  office  or 
whose  office  has  become  vacant. 

The  provisions  of  the  last  five  sections  are  nev7,but  it  is  be- 
lieved that  their  propriety  will  be  at  once  generally  concurred 
in.  A  justice's  docket,  containing  the  records  of  many  hun- 
dred judgments,  and  perhaps  proof  of  their  satisfaction,  ought 
surely  to  be  provided  by  law  with  a  place  of  deposite,  where 
it  may  be  found. 

§  1142.  The  summons,  execution,  and  every  other 
paper  made  or  issued  by  a  justice,  must  be  filled  up, 
without  a  blank  left  to  be  filled  by  another ;  otherwise 
it  is  void. 

§  1143.  Every  justice  now  in  office  and  every  justice 

hereafter  elected,  before  entering  upon  the  duties  of  his 
office,  must,  by  appointment  in  writing,  filed  with  the 

town  clerk,  assign  a  day  of  the  week,  and  a  place 
at  which,  a  summons,  issued  by  a  plaintiff  himself,  may 
be  made  returnable  before  him.  It  is  the  duty  of  the  jus- 
tice to  attend  at  his  office,  thus  designated,  on  the  day 
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assigned  for  returns,  from  nine  o'clock  in  the  morning 
until  four  o'clock  in  the  afternoon. 

§  1144.  The  day  so  appointed  must  not  be  the  same, 
specified  in  the  appointment  of  another  justice  of  the 
same  town  previously  filed.  The  place  so  designated 
may  be  known  as  the  justice's  office  and  may  be  after- 
wards changed  by  him,  on  filing  a  new  appointment,  and 
posting  notices  thereof  in  three  public  places  of  the 
town. 

^  1145.  In  case  of  the  sickness,  other  disability,  or 
necessary  absence  of  a  justice,  at  the  time  appointed, 
another  justice  of  the  same  town  may,  at  his  request, 
attend  in  his  behalf,  and  shall  thereupon  become  vest- 
ed with  the  power,  for  the  time  being,  of  the  justice 
before  whom  the  summons  was  returnable.  In  that 
case  the  proper  entry  of  the  proceeding  before  the  at- 
tending justice,  subscribed  by  him,  must  be  made  in 
the  docket  of  the  justice  before  whom  the  summons 
was  returnable.  If  the  case  be  adjourned,  the  justice 
before  whom  the  summons  was  returnable,  must  re- 
sume jurisdiction. 

The  last  four  sections  provide  for  a  systematic  arrange- 
ment of  the  time  at  xi-hich  a  summons  may  be  made  returna- 
ble before  a  justice  when  issii^d  by  a  party.  The  Commis* 
sioners  are  satisfied  that  it  will  be  found  convenient  and  bene- 
ficial both  to  the  justices'  themselves,  and  to  those  who  do 
business  in  their  courts.  It  is  not  designed  to  prevent  a  jus- 
tice from  issuing  a  summons  returnable  before  himself  on  an- 
other day  if  he  sees  fit. 
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§  1146.  A  jastice  may  at  the  request  of  a  party,  and 
on  being  satisfied  that  it  is  expedient,  specially  depute 
any  discreet  person,  of  suitable  age,  and  not  interested 
in  the  action,  to  serve  a  summons  or  execution,  with  or 
without  an  order  to  arrest  the  defendant,  or  to  attach 
property.    Such  deputation  must  be  in  writing  on  the 

process. 

§  1147.  The  person  so  deputed  has  the  authority  of 
a  constable  in  relation  to  the  service,  execution  and  re- 
turn of  such  process,  and  is  subject  to  the  same  obli- 
gations, but  can  not  receive  a  fee  for  the  service. 

§  1148.  When  the  sureties  of  a  constable  make  com- 
plaint  to  a  county  judge,  that  such  constable  has  un- 
lawfully converted  to  his  own  use,  or  misapplied, 
money  collected  by  him  as  constable,  for  which  they 
have  been  sued,  or  arc  liable  to  be  sued,  such  applica- 
tion being  verified  by  oath  that  they  believe  it  to  be 
true,  the  county  judge  must  immediately  make  an 
order,  suspending  such  constable  from  the  further  ex- 
ercise of  his  ofllcial  powers,  until  he  give  new  security. 
Such  order  must  be  served  on  the  constable,  and  filed 
in  the  ofTce  of  the  town  clerk. 

§  1149.  When  an  execution  is  delivered  to  a  consta- 
ble, within  the  last  sixty*days  of  his  term  of  office,  he 
may,  notwithstanding  the  expiration  of  his  term,  pro- 
ceed thereon,  in  the  same  manner  as  if  he  still  contin- 
ued in  office,  and  his  sureties  shall  be  liable  to  the  same 
extent. 
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4  1150.  A  justice  may  punish,  as  for  a  criminal  con- 
tempt, persons  guilty  of  the  following  acts,  and  no 
others : 

1.  Disorderly,  contemptuous  or  insolent  behaviour 
toward  the  justice  while  holding  the  court,  tending  to 
interrupt  the  due  course  of  a  trial,  or  other  judicial  pro- 
ceeding : 

2.  A  breach  of  the  peace,  boisterous  conduct,  or  vio- 
lent disturbance,  tending  to  interrupt  the  due  course  of 
a  trial  or  other  judicial  proceeding : 

3.  Wilful  resistance,  in  the  presence  of  the  justi  e, 
to  the  execution  of  a  lawful  order  or  process  made  or 
issued  by  him. 

§  1151.  A  warrant  of  arrest  may  be  issued  by  such 

justice,  on  which  the  person  so  guilty  may  be  arrested, 
and  brought  before  the  justice,  on  the  same  day,  or  the 
next  judicial  day,  when  an  opportunity  to  be  heard  in 
his  defence  or  excuse  must  be  given.  The  justice 
may  thereupon  discharge  him,  or  may  convict  him 
of  the  offence,  and  adjudge  a  punishment  by  fine  or 
imprisonment,  or  both ;  such  fine  not  to  exceed  twenty 
dollars,  and  such  imprisonment,  ten  days. 

§  1152.  The  conviction,  specifying  particularly  the 
oflfence  and  the  judgment  thereon,  must  be  entered  by 
the  justice  in  his  docket.  A  warrant  of  commitment 
to  the  jail  of  the  county  until  the  fine  be  paid,  or  for 
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the  term  of  the  imprisonment,  may  then  be  issued. 
Buch  warrant  must  contain  a  transcript  of  the  entry  in 
the  docket ;  and  the  same  must  be  executed  by  any 
constable  to  whom  it  may  be  given,  and  by  the  jailer 
of  the  county, 

§  1153.  If  a  person  summoned  as  a  juror  or  witness 
fail  to  attend,  the  justice  may  issue  a  warrant  to  arrest 
the  delinquent  for  the  purpose  of  compelling  his  attend- 
ance and  punishing  his  disobedience. 

§  1154.  When  the  person  arrested  is  brought  before 
the  justice,  or  when  a  person  in  attendance  refuses  to 
serve  as  a  juror  or  to  testify  as  a  witness,  and  no  valid 
excuse  be  show  the  justice  may  impose  a  fine  upon 
him,  not  exceeding  five  dollars.  An  entry  of  such  fine, 
stating  the  reason  thereof,  must  be  made  by  the  justice 
in  his  docket,  and  thereupon  shall  have  the  efiect  of  a 
judgment,  in  favor  of  the  overseers  of  the  poor  of  the 
town  against  the  delinquent,  and  may  be  enforced  as 
well  against  his  person  as  his  property. 

§  1155.  The  term  "justice,"  as  used  in  this  chapter, 
includes  justice  of  the  peace  and  justices  of  justice's 
courts  in  cities ;  the  term  "  town,"   includes  ward  or 

district,  in  reference  to  justice's  courts  in  cities;  and 
whenever  other  sections  of  the  code  are  made  applicable 
to  justice's  courts,  the  terms  "judge"  and  "  court"  there- 
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in,  are  to  be  deemed  to  include  justice  and  justices^ 
courts;  and  the  tenn  "sheriff,"  to  include  consta- 
ble. 

§  1156.  For  services  rendered  pursuant  to  the  provi- 
sions of  this  chapter,  fees  may  be  charged,  and  included 
in  the  judgment,  as  follows : 

For  Justices  Fees> 

1.  For  all  proceedings  when  the  defendant  does  not 
answer,  including  judgment,  transcript  and  execution, 
one  dollar : 

2.  For  all  proceedings  to,  and  including  the  issue,  if 
an  order  to  arrest  a  defendant,  or  to  attach  property,  be 
made,  one  dollar ;  if  there  be  no  order  to  arrest,  or  to 
attach  property,  fifty  cents : 

3.  For  all  proceedings  after  issue,  to  and  including 
trial  by  jury,  if  there  be  one,  one  dollar  and  fifty  cents. 
If  there  be  no  jury,  one  dollar : 

4.  For  judgment  upon  the  issue  and  any  proceed- 
ings afterwards,  including  transcript,  executions,  re- 
turns, and  all  other  proceedings  and  entries,  fifty  cents: 

5.  Postage  actually  paid,  on  sending  or  receiving  a 
commission  to  take  testimony. 

4  1157.  Constables  are  entitled  to  receive,  from  the 
party  in  whose  favor  the  services  are  rendered,  the  fol- 
lowing fees ;  of  which  those  rendered  before  judgment 
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may  be  included  therein,  when  it  is  in  favor  of  the  par- 
ty liable  therefor : 

1.  For  serving  a  summons  or  execution,  and  making 
return,  including  a  copy,  when  there  is  no  arrest  or 
attachment  of  property,  for  each  defendant  served, 
twenty  cents : 

2.  When  the  defendant  is  arrested ;  for  serving  the 
summons,  making  the  arrest,  and  giving  notice  to  the 
plaintiff,  including  copies  and  return,  forty  cents  for 
one  defendant,  and  twenty  cents  for  each  defendant, 
more  than  one,  arrested : 

3.  When  property  is  attached ;  for  serving  summons, 
attaching  property,  including  copies,  inventories  and  re- 
turn, fifty  cents  for  one  defendant,  and  ten  cents  for 
each  defendant  more  than  one : 

4.  For  travel ;  going  to  serve  a  summons,  or  give  no- 
tice to  the  plaintiff,  or  to  arrest  a  debtor  on  execution, 
or  to  summon  a  jury,  six  cents  for  each  mile  more  than 
one ;  to  be  computed  for  one  person  only,  from  the  jus- 
tice's office  to  the  place  where  the  service  is  made ;  but 
when  there  is  more  than  one  defendant  included  in  the 
same  summons  or  execution,  and  in  the  case  of  sum- 
moning a  jury,  the  constable  must  certify  in  his  return 
the  number  of  miles  actually  and  necessarily  travelled 
to  make  the  service  on  all  the  persons  served,  and  his 
fees  shall  be  accordingly;  when  a  debtor  is  arrested  on 
execution  and  committed  to  jail,  ten  cents  for  each 
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mile,  from  the  place  where  the  arrest  is  made,  to  the 
jail : 

5.  For  collecting  money  on  execution,  and  paying  it 
over  where  property  is  not  sold :  four  cents  for  every 
dollar  collected  to  fifty  dollars,  and  two  cents  for  every 
dollar  above  fifty.  For  advertising  property,  twenty- 
five  cents ;  for  selling  property,  fifty  cents : 

6.  When  an  execution  is  settled  by  the  parties  while 
in  the  constable's  hands,  he  is  entitled  to  receive  from 
the  party  in  whose  favor  it  was  issued,  his  fees  for  tray- 
el,  and  service  actually  performed,  and  one  half  the  fees 
he  would  have  been  entitled  to  for  collecting  and  paying 
over. 

§  1158.  A  witness,  is  entitled  to  receive  from  the 
party  in  whose  behalf  he  attends,  to  be  included  in  a 
judgment  in  favor  of  the  party  liable  therefor,  as  fol- 
lows: 

If  a  resident  of  the  city,  village  or  town  where  the 
trial  is  had,  twelve  and  a  half  cents ;  in  other  cases, 
twenty-five  cents;  also,  four  cents  for  each  mile's  ac- 
tual travel,  going  from  his  residence  to  the  place  of 
trial  and  returning. 

§  1159.  Jurors  are  entitled  to  receive  fees  from  the 
party  who  demands  a  jury  trial,  to  be  included  in  a 
judgment  in  his  favor,  twenty*five  cents  for  attending, 
whether  sworn  or  not,  and  the  same  fee  for  another  at- 
tendance pursuant  to  adjournment,  from  the  party  ap- 
plying therefor. 
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§  1160.  Upon  an  execution  issued  on  a  justice's  judg- 
ment docketed  in  a  county  clerk's  office,  the  same  fees 
are  allowed  as  on  executions  issued  by  a  justice ;  ex- 
cept that  when  real  property  is  sold,  the  printer's  fees 
for  advertising  may  be  charged  in  addition,  and  also, 
the  same  fees  for  a  certificate  of  sale,  and  for  a  sheriff's 
deed,  as  are  allowed  in  the  supreme  court. 

§  1161.  If  a  justice,  constable,  witness  or  juror  re- 
ceive greater  fees  than  are  allowed  by  law,  the  excess 
may  be  recovered  back,  even  though  they  may  not  be 
included  in  the  judgment. 

The  changes  made  in  the  fees  are  considerable,  and  are  ad- 
justed like  those  in  the  higher  courts  by  the  result  attained, 
and  the  state  of  the  action  rather  than  by  the  numbers  of  steps 
taken  to  arrive  at  any  particular  stage.  The  items  are 
few  in  number,  but  respectable  in  the  amount  of  compensa- 
tion for  the  average  services  required.  Whether  they  are 
too  large  or  too  small,  the  legislature  can  determine  quite  as 
well  or  better  than  the  Commissioners.  But  recollecting  a 
resolution  of  the  assembly  in  1848,  in  relation  to  filling  the 
blanks  in  sections  regulating  costs  in  the  higher  courts,  the 
Commissioners  have  deemed  it  their  duty  to  specify  sums 
here  leaving  it  to  the  legislature  to  adopt  or  change  them 
as  it  may  seem  fit. 


• 
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TITLE  III. 


OF  APPEALS   IN   CIVIL  ACTIONS. 

CHArTEA  I.  Appeals  in  general. 

II.  Appeals  to  the  court  of  appeals. 

III.  Appeals  to  the  supreme  court  from  an  inferior  court. 

IV.  Appeals  in  the  supreme  court,  and  the  superior  court,  and  the  court 

of  common  pleas  of  the  city  of  New-York,  from  a  single  Judge  to 
tha  general  term. 

y.    Appeal  to  the  court  of  common  pleas  of  the  city  of  New-York,  or  to 
a  county  court,  from  an  inferior  court. 


CHAPTER  I. 

APPEALS  IN  GENERAL. 

8BCTI0N  1162.  Judgments  and  orders  reviewed  as  prescribed  in  this  title.         I—^ 

1163.  Orders  made  out  of  court,  how  reyiewed. 

1164.  Any  party  aggrieved  may  appeal. 
1166.  Parties  how  designated  on  appeal. 

1166.  Appeals  made  by  serving  and  filing  notice  with  clerk. 

1167.  Clerk  to  transmit  papers  to  appellate  court. 

1168.  Intermediat  orders  affecting  the  judgment,  reviewed  on  appeal. 
1169*  What  Judgment  may  be  given  on  i4>peal. 

1170.  Certain  appeals  to  be  within  one  year. 

1171.  Other  appeals  within  sixty  days. 

1172.  Appellant  to  furnish  papers  to  the  court. 

§  1162.  A  judgment,  or  order,  in  a  civil  action,  may- 
be reviewed  as  prescribed  by  this  title,  and  not  other- 
wise. 

Amended  Code^  %  323. 

§  1163.  An  order,  made  out  of  court,  without  notice 
to  the  adverse  party,  may  be  vacated  or  modified,  with- 
out notice,  by  the  judge  who  made  it,  or  maybe  vacated 
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or  modified  on  notice,  in  the  manner  in  which  other 
motions  are  made. 

Amended  Codcy  §  324. 

§  1164.  Any  party  aggrieved  may  appeal  in  the  cases 
prescribed  in  this  title. 

Jlmended  Codcy  §326. 

1165.  The  party  appealing,  is  known  as  the  appellant, 
and  the  adverse  party  as  the  respondent.  Bat  the  title 
of  the  action  is  not  to  be  changed,  in  consequence  of 
the  appeal. 

Amended  Code^  §  326. 

§  1166.  An  appeal  must  be  made  by  the  service  of  a 
notice  in  writing,  on  the  adverse  party,  and  on  the  clerk 
with  whom  the  judgment  or  order  appealed  from  is  en- 
tered, stating  the  appeal  from  the  same,  or  some  speci- 
fied part  thereof  When  a  party  gives,  in  good  faith, 
notice  of  appeal  from  a  judgment  or  order,  and  omits, 
through  mistake,  to  do  any  other  act  necessary  to  per- 
fect the  appeal  or  to  stay  proceedings,  the  court  may 
permit  an  amendment  on  such  terms  as  may  be  just. 

Amended  Code^  §  327. 

§  1167.  Upon  the  appeal,  allowed  by  the  second  and 
third  chapters  of  this  title,  being  perfected,  the  clerk 
with  whom  the  notice  of  appeal  is  filed,  must,  at  the 
expense  of  the  appellant,  forthwith  transmit  to  the  ap- 
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pellate  court  a  certified  copy  of  the  notice  of  appeal 
and  of  the  judgment  roll. 

Amended  Code,  §  328. 

§  1168.  Upon  an  appeal  from  a  judgment,  the  court 
may  review  any  intermediate  order,  involving  the  mer- 
its, and  necessarily  affecting  the  judgment. 

Amended  Code,  ^  3S9. 

§  1169.  Upon  an  appeal  from  a  judgment  or  order, 
the  appellate  court  may  reverse,  affirm  or  modify  the 
judgment  or  order  appealed  from,  in  the  respect  men- 
tioned in  the  notice  of  appeal,  and  as  to  any  or  all  of 
the  parties,  and  may,  if  necessary  or  proper,  order  a 
new  trial.     When  the  judgment  is  reversed  or  hiodifi- 

ft 

ed,  the  appellate  court  may  make  complete  restitution 
of  all  property  and  rights  lost  hy  the  erroneous  judg- 
ment. 

Amended  Code,  ^  330. 

§  1170.  The  appeal  allowed  hy  the  second  and  third 
chapters  of  this  title,  must  he  taken  within  two  years 
after  the  judgment,  if  heretofore  rendered,  and  within 
one  year  after  a  judgment  hereafter  rendered. 

Amended  Code,  §  331,  changed  so  as  to  red  ace  the  time  for 
appealing  from  judgments  rendered  hereafter,  see  next  note. 

1171.  The  appeal  allowed  hy  the  fourth  chapter  of 
this  title,  must  he  taken,  within  sixty  days  after  written 
notice  of  the  judgment  or  order  shall  have  heen  given 
to  the  party  appealing. 

Amended  Coie,  §  332,  changed  so  as  to  extend  the  time  from 
thirty  to  sixty  day?. 
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Two  years  after  judgment  are  deemed  too  long  a  time,  pro* 
ducing  unnecessary  delay  in  the  final  settlement  of  the  rights  of 
parties.  On  the  other  hand,  thirty  days  are  too  short  a  limitation 
for  appeals,  requiring  the  same  security  and  the  same  delibe- 
liberation. 

§  1172.  The  appellant  must  furnish  the  court  with 
copies  of  the  notice  of  appeal,  and  of  the  order  or  judg- 
ment roll.  If  he  fail  to  do  so,  the  appeal  may  be  dis- 
missed. 

Original  Code,  ^  281. 

CHAPTER  n. 

APPEALS  TO  THE  COURT  OF  APPEALS. 

Skctxon  1173.  Appeal  in  what  cases  taken. 

1174.  Security  must  be  given  to  pay  damages,  costs  and  charges. 

1176.  If  Judgment  for  money,  security  to  stay  execution. 

1176.  If  to  deliyer  documents,  they  must  be  deposited. 

1177.  If  to  execute  conyeyance,  it  must  be  deposited. 

1178.  If  to  deliver  property,  security  for,  also  on  mortgage  sale. 

1179.  Security  given*  proceedings  stayed. 

1180.  Respondent  may  enforce  judgment  in  certain  cases,  on  giving  secu- 

rity, notwithstanding  appeal. 

1181.  Undertakings  in  one  instrument  or  several. 

1182.  Security  to  be  approved,  and  to  justify. 

1183.  Perishable  property  may  be  sold. 

§  1173.  An  appeal  may  be  taken  to  the  court  of  ap- 
peals, in  the  cases  mentioned  in  section  28. 

Amended  Code,  §  333. 

§  1174.  To  render  an  appeal  effectual  for  any  purpose, 
a  written  undertaking  must  be  executed,  on  the  part  of 
the  appellant,  by  at  least  two  sureties,  to  the  effect  that 

the  appellant  will  pay  all  damages,  costs  and  charges, 
which  may  be  awarded  against  him  on  the  appeal,  not 

exceeding  two  hundred  and  fifVy  dollars ;  or  that  sum 
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must  be  deposited  with  the  clerk,  with  whom  the  judg- 
ment or  order  was  entered,  to  abide  the  event  of  the 
appeal.  But  such  undertaking  or  deposit  may  be  waiv- 
ed by  a  written  consent  on  the  part  of  the  respondent. 
Amended  Code,  ^  334. 

§  1175.  If  the  appeal  be  from  a  judgment  directing 
the  payment  of  money,  it  does  not  stay  the  execution 
of  the  judgment,  unless  a  written  undertaking  be  exe- 
cuted on  the  part  ef  the  appellant,  by  at  least  two  sure- 
ties, to  the  effect  that  if  the  judgment  appealed  from, 
or  any  part  thereof,  be  aJOSbrmed,  the  appellant  will  pay 
the  amount  directed  to  be  paid  by  the  judgment,  or  the 
part  of  such  amount  as  to  which  the  judgment  shall  be 
affirmed,  if  it  be  affirmed  only  in  part,  and  all  damages 
which  shall  be  awarded  against  the  appellant,  upon  the 

appeal. 

Amended  Code^  $ec.  335. 

§  1176.  If  the  judgment  appealed  from,  direct  the 
assignment  or  delivery  of  documents,  or  personal  pro^ 
perty,  the  execution  of  the  judgment  is  not  stayed  by 

appeal  unit  ss  the  things  required  to  be  assigned  or  de- 
livered, be  brought  into  court,  or  placed  in  the  custody 

of  such  officer  or  receiver  as  the  court  may  appoint,  or 
unless  an  undertaking  be  entered  into,  on  the  part  of 
the  appellant,  by  at  least  two  sureties,  and  in  such 
amount  as  the  court  or  a  judge  thereof,  or  county  judge 
may  direct,  to  the  effect  that  the  appellant  will  obey 
the  order  of  the  appellate  court,  upon  the  appeal. 

Amended  Code^  ^  336. 
I  CIVIL,  code]  32 
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§  1177.  If  the  judgment  appealed  from,  direct  the 
execution  of  a  conveyance,  or  other  instrument,  the 
execution  of  the  judgment  is  not  stayed  by  the  appeal, 
until  the  instrument  is  executed  and  deposited  with  the 
clerk  with  whom  the  judgment  is  entered,  to  abide  the 
judgment  of  the  appellate  court. 

AfMndtd  Code,  ^  337. 

§  1178.  If  the  judgment  appealed  from,  direct  the 
sale  or  delivery  of  possession  of  real  property,  the  exe- 
cution of  the  same  is  not  stayed,  unless  a  written  un- 
dertaking be  executed  on  the  part  of  the  appellant, 
with  two  sureties,  to  the  effect,  that  during  the  posses- 
sion of  such  property  by  the  appellant,  he  'w  ill  not 
commit,  or  suffer  to  be  committed,  any  waste  thereon, 
and  that  if  the  judgment  be  affirmed,  he  will  pay  the 

value  of  the  use  and  occupation  of  the  properly,  from 
the  time  of  the  appeal  until  the  delivery  of  possession 
thereof,  pursuant  to  the  judgment,  not  exceeding  a  sum 
to  be  fixed  by  a  judge  of  the  court  by  which  the  judg- 
ment was  rendered,  and  which  must  be  specified  in 
the  undertaking.  When  the  judgment  is  for  the  sale 
of  mortgaged  premises,  and  the  payment  of  a  deficien- 
cy arising  upon  the  sale,  the  undertaking  must  also 
provide  for  the  payment  of  such  deficiency. 

Amended  Code^  ^  338. 

§  1179,  Whenever  an  appeal  is  perfected,  as  provided 
by  sections  1175, 1176, 1177,  and  1178,  it  stays  all  further 
proceedings  in  the  court  below,  upon  the  judgment  ap- 
pealed firom,  or  upon  the  matter  embraced  therein ;  but 


CIVIL    PROCEDURE.  4S9 

the  court  below  may  proceed,  upon  any  other  matter 
included  in  the  action,  and  not  affected  by  the  judg- 
ment appealed  from.  And  the  court  below  may,  in  its 
discretion,  dispense  with,  or  limit,  the  security  required 
by  sections  1176,  1176,  and  1178,  wh  m  the  appellant 
is  an  executor,  administrator,  trustee,  or  other  person 
acting  in  another's  right ;  and  may  also  in  all  cases 
limit  such  security  to  an  amount  not  less  than  fifty 
thousand  dollars. 

Jlmended  Code^  §  339,  modified  by  the  addition  of  the  last 
sentence. 

§  1180.  In  an  action  arising  on  contract,  notwith- 
standing an  appeal  and  security  given  for  a  stay  of  pro- 
ceedings thereon,  if  the  respondent  give  adequate  se- 
curity to  make  restitution,  in  case  the  judgment  is  re-- 
versed  or  modified,  he  may,  upon  leave  obtained  fi-om 
the  court  below,  proceed  to  enforce  the  judgment* 
Such  security  must  be  an  undertaking,  executc^ti  to 
the  appellant,  by  at  least  two  suflicient  sureties,  to 
the  effect,  that  if  the  judgment  be  reversed  or  modi- 
fied, the  respondent  will  make  such  restitution  as  the 
appellate  court  may  direct. 

The  object  of  this  section  is  to  seciire  to  a  party,  who  has 
obtained  a  judgment,  the  benefit  of  it,  notwithstanding  an 
appeal,  if  he  will  give  adequate  security  to  make  restitution, 
in  case  the  judgment  is  reversed.  This  appears  to  be  reason- 
able, inasmuch  as  the  recovery  of  the  judgment  creates  a 
strong  presumption,  that  the  amount  of  it  is  due  to  the  credi- 
tor. If  parties  are  equally  willing  to  give  security  to  abide 
by  the  judgment  of  an  appellate  court,  he,  whose  right  to  the 
subject  of  the  litigation  has  been  affirmed  by  the  decision  of  a- 
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competent  court,  has  the  better  claim  to  the  benefit  of  it,  da- 
ring the  appeal.  The  adoption  of  the  section  will  do  much 
to  discourage  unfounded  appeals,  which  are  now  not  unfre- 
qoently  brought  for  delay. 

*  §  1181,  The  undertakings  prescribed  by  sections  1174, 
1175,  1176  and  1178,  may  be  in  one  instrument  or  sever- 
al, at  the  option  of  the  appellant ;  and  a  copy,  including 
the  names  and  residence  of  the  sureties,  must  be  served 
on  the  adverse  party,  with  the  notice  of  appeal,  unless 
a  deposit  is  made  as  provided  in  section  1174  and  notice 
thereof  given. 

Jlmended  Code^  ^  ^0. 

§  1182.  An  undertaking  upon  an  appeal  is  of  no  ef- 
feet,  unless  it  be  accompanied  by  the  affidavit  of  the 
soieties,  that  they  are  each  worth  double  the  amount 
specified  therein.  The  adverse  party  may,  howerer, 
except  to  the  sufficiency  of  the  sureties,  within  ten 
days^after  notice  of  the  appeal ;  and  unless  they  or  other 
sureties  justify  before  a  judge  of  the  court  below,  or  a 
county  judge,  as  prescribed  by  sections  691  and  692,  with- 
in ten  days  thereafter,  the  appeal  must  be  regarded  as  if 
no  such  undertaking  had  been  given.  The  justification 
must  be  upon  a  notice  of  not  less  than  five  days. 

Amended  Codtj  ^  341. 

§  1183.  In  the  cases  not  provided  for  in  sections  1175, 
1176, 1177, 1178  and  1179,  the  perfecting  of  an  appeal,  by 
giving  the  undertaking  mentioned  in  section  1174,  stays 
proceedings  in  the  court  below,  upon  the  judgment  ap- 
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pealed  from,  except,  that  where  it  directs  the  sale  of  per- 
ishable property,  the  court  below  may  order  the  proper*- 
ty  to  be  sold,  and  the  proceeds  thereof  to  be  deposited 
or  invested,  to  abide  the  judgment  of  the  appellate  court. 

Jlmended  Code,  §  342. 

CHAPTER  UI. 

AVPEJLhS  TO  THE  SUPREME  COURT  FROM  AN  INFERIOR  COURT. 

SBCTioir  1184.  Appeal,  in  what  eaaea. 

1185.  Security  to  be  {^Iven  ai  on  appeal  to  court  of  appeals. 

1186.  Where  heanl. 

1187.  PaperSy  by  whom  fomithecl. 

§  1184.  An  appeal  may  be  taken  to  the  supreme  court, 
from  the  judgment  rendered  by  a  county  court,  or  by 
a  city  court. 

Amended  Code^  ^  344.    The  amendment  restricting  the 
right  omitted. 

1185.  Security  must  be  given  upon  such  appeal,  in 
the  same  manner,  and  to  the  same  extent,  as  upon  an 
appeal  to  the  court  of  appeals. 

Amended  Code^  §  345. 

1186.  Appeals  in  the  supreme  court  must  be  heard  at 
a  general  term,  either  in  the  district  embracing  the 
county  where  the  judgment  or.  order  appealed  from  w^b 
entered,  or  in  a  county  adjoining  that  county,  except 
that  where  the  judgment  or  order  was  entered  in  the 
city  and  county  of  New*York,  the  appeal  must  be  heard 
in  the  first  district. 

Amended  Code^  §  346. 


502  THE  CODE  OF 

§  1187.  Judgment  upon  the  appeal  must  be  entered 
and  docketed  with  the  clerk  in  whose  office  the  judg- 
ment roll  is  filed.    When  the  appeal  is  heard  in  a 

county  other  than  that  where  the  judgment  roll  is  filed, 
the  judgment  upon  the  appeal  must  be  certified  to  the 
clerk  with  whom  the  roll  is  filed,  to  be  there  entered  and 
docketed. 

Amended  Code^  §  347. 

CHAPTER  IV. 

APPEALS  IN  THE  SUPREME  COURT,  AND  IM  THE  SUPERIOR  COURT  AND 
COURT  OF  COMMON  PLEAS  OF  THE  CITY  OF  NEW- YORK,  FROM  A  SIN- 
OLE  JUP6E,  TO  THE  GENERAL  TERM. 

Section  1188.    Appeals  allowed  from  eireuiti  and  speeial  terms  to  tame  court  in 

general  term;  where Jieard,  and  security  required. 

1189.  Orders  in  certain  cases  may  be  appealed  from. 

1190.  Orders  at  chambers  to  be  entered  before  appeal. 

1188.  In  the  supreme  court,  the  superior  court  of  the 
city  of  New- York,  and  the  court  of  common  pleas  of 
the  city  of  New- York,  an  appeal,  upon  either  the  law 
or  the  fact,  may  he  taken  to  the  general  term,  from  a 
judgment  entered  upon  the  report  of  referees  or  the  di- 
rection of  a  single  judge  of  the  same  court.  Security 
must  he  given  upon  such  appeal,  in  the  same  manner 
as  upcn  an  appeal  to  the  court  of  appeals.  In  the  su- 
preme court,  the  appeal  must  be  heard  in  the  same 
manner  as  if  it  were  an  appeal  from  an  inferior  court ; 
but  the  decision  at  the  general  term  upon  the  &cts 
separately  from  the  law,  is  final. 

Amended  Code,  §348. 
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Under  the  former  practice,  all  questions,  whether  of  fact  or 
law,  in  equity  suits,  were  the  subjects  of  appeal,  even  to  the 
court  of  last  resort.  The  amendment  made  in  1849  by  the 
legislature  to  section  348,  confined  an  appeal  to  questions  of 
law  only,  and  in  effect  made  the  decision  of  a  single  judge 
on  the  first  trial  conclusive.  There  is  a  propriety  in  not  sub- 
jecting the  verdict  of  a  jury  on  the  facts,  to  the  review  of  a 
court ;  to  allow  which  would  much  impair  the  value  of  a  jury 
trial.  Not  so,  however,  with  respect  to  the  decision  of  a  sin- 
gle judge,  where  a  due  regard  to  the  rights  of  parties  seems  to  us 
to  require,  that  at  least  one  opportunity  should  be  afforded  to 
review  such  a  decision  more  especially  when  we  consider  that 
in  the  class  of  cases,  where  the  trial  of  facts  is  by  the  court, 
it  is  sometimes  difficult  to  separate  the  law  and  fact.  To 
meet  this  view,  we  propose  to  modify  the  amendment  of  last 
ye&r  as  provided  in  this  section. 

§  1189.  An  appeal  may  in  like  manner,  and  within 
the  same  time,  be  taken  from  an  order  made  by  a  sin- 

■        * 

gle  judge  of  the  same  court,  and  may  be  thereupon  re- 
viewed in  the  following  cases : 

!•  When  the  order  grants  or  refuses  a  provisional 
remedy : 

2.  When  it  grants  or. refuses  a  new  trial: 

3.  When  it  involves  the  merits  of  the  action,  or  some 
part  thereof: 

4.  When  the  order  afiects  a  substantial  right,  and 
involves  the  construction,  of  the  constitution  or  of  a 
provision  of  this  code: 

5.  When  the  order  is  made,  upon  a  summary  appli^ 
cation  in  an  action  after  judgment,  and  affects  a  aab** 
stantial  right. 

Amended  Code,  §  349. 
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§  1190.  The  last  sectioa  iacludes  an  order  made  out 
of  court  upon  notice ;  but  in  such  case,  the  order  must 
be  first  entered  with  the  clerk.  And  for  the  purpose  of 
an  appeal,  any  party,  affected  by  such  order,  may  re* 
quire  it  to  be  entered  with  the  clerk,  and  it  must  be 
entered  accordingly. 

Amended  Code,  §  360. 


CHAPTER  V. 

▲PFEAL  TO  THE  OOUKT   OF  OOMMON  PLEAS  OF  THE  CITT  OF  NEIV-TORX^ 
OR  TO  A  COUNTY  COURT,  FROM  AK  INFERIOR  COURT. 

SscTiox  1191.  Mannar  of  reriawlnf  JadfU«nto. 

1192.  Judgment!  to  be  reviewed  by  common  pleu,  and  by  eoiinty  eo«tn» 

1199.  Appellajnt  to  make  afldaTit. 

1194.  Copy  affidavit  and  notice  of  appeal  to  be  terred. 

1190.  Security  to  itay  execnlion. 

1196.  To  be  approved  by  judge  or  court  below. 

1197.  Security  served  stays  ezeMtion. 
1196.  In  case  of  death  of  justice,  to  be  filed, 

1199.  Counter  affidavits  allowed. 

1200.  Appeal  may  be  heard  on  affidavits. 

1201.  Return  when  and  how  made,  and  compelled. 

1202.  In  case  justice  be  out  of  office. 

1203.  Amended  return  may  be  required. 

1204.  If  justice  be  dead,  witness  to  be  examined. 

1205.  Hearing,  upon  return. 

1206.  Copiesofpapeis  not  required  on  hearing. 

1207.  Judgment  how  given. 

1208.  Judgment  roll. 

1209.  Conclusive,  unless  another  action  is  allowed. 

1210.  Restitution  may  be  ordered. 

1211.  Costs  set  off  In  certain  cases. 

1212.  V/hat  costs  allowed. 

§  1191.  Judgments  in  civil  cases,  rendered  by  justices*^ 
eomts,  and  by  the  marine  court  of  the  city  of  New-Yoik, 
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xiuiy  be  reviewed,  as  prescribed  by  this  chapter,  and 
not  otherwise, 

Amended  Codtj  §  351. 

§  1192.  When  the  judgment  has  been  rendered  by 
the  marine  court  of  the  city  of  New-York,  or  by  a  jus- 
tice's court  in  that  city,  the  appeal  must  be  to  the  court 
of  common  pleas  of  the  city  of  New- York ;  and  when 
rendered  by  any  of  the  other  courts  mentioned  in  the 
last  section,  to  the  county  court  of  the  county  where 
the  judgment  was  rendered. 

Amended  Code^  §  352. 

§  1193.  The  appellant  must,  within  twenty  days  after 
the  judgment,  make,  or  cause  to  be  made,  an  affidavit, 
stating  the  substance  of  the  testimony  and  proceedings 
before  the  court  below,  and  the  grounds  upon  which 
the  appeal  is  founded. 

Amended  Code^  ^  353. 

§  1194.  A  copy  of  the  affidavit  must,  within  the  same 
time,  be  served  on  the  respondent,  if  he  be  a  resident 
of  the  city  or  county,  or  can  be  found  therein,  personally, 
or  by  leaving  it  at  his  residence  with  some  person  of 
suitable  age  and  discretion,  or  if  he  be  not  a  resident, 
on  the  attorney  or  agent,  if  any,  who  appeared  for  him 
on  the  trial,  and  is  a  resident  of  such  city  or  county, 
with  a  notice,  stating  that  the  appellant  appeals  from 
the  judgment,  and  that  the  appeal  will  be  heard  by 
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the  appellate  court,  at  a  time  and  place  therein  desig- 
nated, not  less  than  six  nor  more  than  twenty  d9.y8 
thereafter;  which  time  may  be  in  or  out  of  term. 
When  the  notice  cannot  be  thus  served,  the  service 
may  be  made  on  the  justice. 

Amended  Codej  §  354. 

§  1195.  If  the  appellant  desire  a  stay  of  execution  of 
the  judgment,  he  must  give  security  as  provided  in  the 
next  section. 

Amended  Code,  §  355. 

§  1196.  The  security  must  be  a  written  undertaking, 
executed  by  one  or  more  sufficient  sureties,  approved 
by  the  county  judge,  or  by  the  court  below,  to  the  effect, 
that  if  judgment  be  rendered  against  the  appellant,  and 
execution  thereon  be  returned  unsatisfied,  in  whole  or 
in  part,  the  sureties  will  pay  the  amount  unsatisfied. 

_  » 

Amended  Code,  ^  356. 

§  1197.  The  delivery  of  the  undertaking  to  the  court 
below  stays  the  issuing  of  execution ;  or  if  it  have  been 
issued,  the  service  of  a  copy  of  the  imdertaking>  certi- 
fied by  the  court  below,  upon  the  officer  holding  the 
execution,  stays  further  proceedings  thereon. 

Amended  Code,  §  357. 

.  4  1198.  Where,  by  reason  of  the  death  of  a  justice,  or 
his  removal  from  the  county,  or  any  other  cause,  the 
undertaking  on  the  appeal  cannot  be  delivered  to  him» 
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it  must  be  filed  with  the  clerk  of  the  appellate  court, 
and  notice  thereof  given  to  the  respondent,  or  his  att<Hr- 
ney  or  agent,  as  provided  in  section  1194,  and  it  shall, 
thereupon,  have  the  same  effect  as  if  delivered  to  the 
justice. 

Amended  Code^  ^  358. 

§  1199.  When  the  affidavit  and  notice  of  appeal  have 
been  served,  the  respondent  may  supply  or  correct  ma- 
terial omissions  or  mis-statements  therein  by  an  affida- 
vit on  his  part,  a  copy  of  which  must  be  served  on  the 
attorney,  if  any,  who  prosecutes  the  appeal,  or  if  there 
be  hone,  on  the  appellant,  if  to  be  found  in  the  coim- 
ty,  at  least  one  day  before  the  time  for  hearing  the  ap- 
peal. 

.^mended  Codej  ^  359. 

§  1800.  The  appellate  court  must  proceed  to  hear  the 
appeal,  at  the  time  and  place  mentioned  in  the  notice, 
or  at  such  other  time  as  the  court  may  appoint,  and 
may  decide  the  same  upon  the  affidavits ;  or  if  they  be 
contradictory  or  defective  in  material  points,  may  order 
the  court  below  to  make  a  return  of  the  testimony  and 
proceedings  before  it,  within  ten  days  after  the  service 
of  the  order  and  affidavits,  or  of  copies  thereof. 

Original  Codtj  §  310. 

§  1201.  The  court  below  must  thereupon,  within  the 
ten  days,  make  a  return  to  the  appellate  court  of  the 
testimony,  proceedings  and  judgment,  and  file  the  same, 
with  the  order  and  affidavits,  in  the  appellate  court,  and 
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may  be  compelled  to  do  so  by  the  appellate  court.  Bnt 
a  justice  is  not  bound  to  make  a  return,  unless  the  fee 
prescribed  by  the  last  section  of  this  chapter  be  paid 
on  service  of  the  order. 

Original  Code^  3)1.     Amended  Code^  ^  360. 

§  1202.  If  the  return  be  defective,  the  appellate  court 
may  direct  a  further  or  amended  return,  as  often  as 
may  be  necessary,  and  may  compel  a  compliance  with 
its  order. 

Amended  Code^  §  362. 

§  1203.  When  a  justice  of  the  peace,  by  whom  a 
judgment  appealed  from  was  rendered,  shall  have  gone 
out  of  office,  or  removed  to  another  county,  before  a 
return  is  made,  he  must,  nevertheless,  make  a  return, 
in  the  same  manner,  and  with  the  same  effect,  as  if 

he  were  still  in  office,  and  may  in  the  same  manner  be 
<iompel!ed  lo  do  so. 

Amended  Code,  §  361. 

§  1204.  If  a  justice  of  the  peace,  whose  judgment  is 
appealed  from,  die,  become  insane,  or  remove  from  the 
state,  the  appellate  court  may  examine  witnesses  on 
oath,  respecting  the  facts  of  the  trial  or  judgment,  and 
determine  the  appeal,  as  if  the  facts  had  been  returned 
by  the  justice. 

Amended  Code,  §  363. 
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^  1205.  If  a  return  be  made,  the  appeal  luay  be 
l»rought  to  a  hearing  at  a  general  term  of  the  appellate 

court,  upon  a  notice  by  either  party,  of  not  less  than 
eight  days.  It  must  be  placed  upon  the  calendar  and 
continue  thereon  without  further  notice,  until  finally 
disposed  of;  but  if  neither  party  bring  it  to  a  hearing 
before  the  end  of  the  second  term,  the  court  must  dis- 
miss the  appeal,  unless  it  continue  the  same,  by  spe- 
cial order,  for  cause  shown. 

Amended  Code^  ^  364. 

§  1206.  The  appeal  whether  heard  on  the  affidavits 
or  return,  must  be  heard  on  the  original  papers ;  and 
no  copy  thereof  need  be  furnished  for  the  use  of  the 
court. 

Original  Cadey  ^  316.    Amended  Code^  \  366. 

§  1207.  Upon  the  hearing  of  the  appeal,  the  appellate 
court  must  give  judgment  upon  the  law  and  the  facts, 
according  to  the  justice  of  the  case,  without  regard  to 
technical  errors  or  defects,  which  do  not  affeet  the  mer- 
its. In  case  of  a  reversal,  the  court  may  allow  anoth- 
er action  for  the  same  cause. 

Amended  Code,  §  366,  modified  at  the  end. 

§  1203.  To  every  judgment  upon  an  appeal  there 
must  be  annexed  the  affidavits  or  return  on  which  it 
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was  heard,  which  must  he  filed  with  the  clerk  of  the 
court,  and  constitute  the  judgment  roll. 

Amended  Code^  §  367. 

§  1209.  When  upon  a  reversal,  another  action  is  allow- 
ed the  rights  of  the  parties  stand  unaffected  hy  the  for- 
mer action.  If  another  action  be  allowed,  a  concise 
statement  of  the  reasons  therefor  must  be  filed  with  the 
clerk. 

The  first  part  of  this  section  is  new;  the  last  is  the  same  as 
in  original  code,  §  319. 

§  1210.  If  the  judgment  below,  or  any  part  thereof, 
be  collected,  and  be  afterwards  reversed,  the  appellate 

court  must  order  the  amount  collected  to  be  restored 
with  interest  from  the  time  of  collection.  The  order 
may  be  obtained  upon  proof  of  the  facts  made  at  or 
after  the  hearing,  upon  a  previous  notice  of  six  days. 

Amended  Code^  §  369. 

^  1211.  If,  upon  an  appeal,  a  recovery  be  had  by  one 
party,  and  costs  be  awarded  to  the  other,  the  appellate 
court  must  set  off  the  one  against  the  other,  and  render 
judgment  for  the  balance. 

Amended  Chdey  ^  370. 

§  1212.  The  following  fees  and  costs,  and  no  other^ 
accept  fees  of  officers,  are  allowed  on  appeals ; 
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To  the  appellant,  on  reversal,  if  upon  affidavits,  ten 
dollars,  if  upon  a  return,  fifteen  dollars. 

To  the  respondent,  on  affirmance,  if  upon  affidavits, 
seven  dollars,  if  upon  a  return,  twelve  dollars. 

To  a  justice  of  the  peace,  for  his  return,  one  dollar. 

If  the  judgment  appealed  from  be  reversed  in  part, 
and  affirmed  as  to  the  residue,  the  amount  of  costs  al- 
lowed to  either  party,  is  such  as  the  appellate  court 
may  award,  not  exceeding  ten  dollars. 

If  the  appeal  be  dismissed  for  want  of  prosecution, 

as  provided  by  section  1205,  no  costs  are  allowed  to  ei- 
ther party. 

Amended  Code^  §  371. 
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TITLE  XIII 

OF  THE   MISCELLANEOUS   PROCEEDINGS,    IN   CIVIL   ACTIONS,  AND 

GENERAL    PROVISIONS. 

CHAPTcm  L    Proeeediagt  against  joint  debtorty  hein,  legataat,  UaTiBeat  umI  ten- 

ante  holding  under  a  judgment  debtor. 
II.    OAr  of  the  defendant,  to  eompromiie  the  whole  or  part  of  the  ae- 
tion. 

III.  Admiaeion  or  inspeelion  of  writings. 

IV.  Motions  and  orders. 

V.    Notices,  and  filing  and  serriee  of  pi^rs. 
VI.    General  proTisions. 

CHAPTER  11. 

PROCECDIN68   AGAINST  JOINT    DEBTORS,    HEIRS,    DEV18BE8,   LBGATOtt 
AND  TENANTS   HOLDING   UNDEE  A  JUDGMENT   DEBTOR. 

SccTioir  1213.  Parties  not  summoned  in  an  aetion  on  joint  obligation,  ma^  be  sua- 

moned  after  judgment. 

1214.  If  judgment  debtor  die,  his  representatires  ma^  be  summoned. 

1215.  Contents  of  summons. 

1216.  AfflilaTit  of  amount  due  required. 

1217.  Part7  summoned  ma^  defend  by  answer. 

1218.  Reply  and  trial  as  in  other  actions. 

1219.  Reply  and  answer  to  be  rerified. 

« 

§  1213.  When  a  jadgment  is  recovered  against  one 
or  more  of  several  persons,  jointly  indebted  upon  an  obli- 
gation, by  proceeding  as  provided  in  section  632,  those 
who  were  not  originally  summoned  to  answer  the  com- 
plaint, may  be  summoned  to  show  cause  why  they 
should  not  be  bound  by  the  judgment,  in  the  same 
manner  as  if  they  had  been  originally  summoned. 

Amended  CodCj  ^  375. 

§  12 14.  In  case  of  the  death  of  a  judgment  debtor 
after  judgment,  the  heirs,  devisees,  legatees  or  personal 
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representatives  of  the  judgment  debtor,  or  the  tenants 
of  real  property,  owned  by  hitn  and  affected  by  the  judg- 
ment, may  be  summoned  to  show  cause  why  the  judg- 
ment should  not  be  enforced,  against  the  estate  of  the 
judgment  debtor  in  their  hands  respectively.  The  pro- 
ceedings  thereon  are  subject  to  the  provisions  of  the 
chapter  upon  actions  by  or  against  executors,  admii)is- 
trators,  legatees,  heirs  and  devisees. 

Amended  Code^  ^  376. 

§  1215.  The  summons  provided  in  the  last  two  sec- 
tions, must  be  siibflfcribed  by  the  judgment  creditor,  his 
representatives,  or  attorney,  describe  the  judgment,  and 
require  the  person  summoned,  to  show  cause^  within 
t'A'enfy  days  after  the  service  of  the  summons ;  and 
must  be  served  in  the  same  manner  as  the  original 
summons. 

Amended  Code,  §  377.    . 

§  121^.  The  summons  must  be  accompanied  by  an 
affidavit  of  the  person  subscribing  it,  that  the  judg- 
ment has  not  been  satisfied,  to  his  knowledge,  or  in- 
formation and  belief,  and  must  specify  the  amount  due 
thereon* 

Amended  Code^  §  378. 

§  1217«  Upon  such  summons,  the  party  summoned 
may  answer  within  the  time  specified  therein,  denying 
the  judgment,  or  setting  up  any  defence  which  may 

[civil  code.]  33 
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have  arisen  subsequently ;  and  in  addition  thereto,  if 
he  be  proceeded  against  according  to  section  1213,  he 
may  make  the  same  defence  which  might  hare  been 
originally  made  to  the  action,  except  the  statute  of  lim- 
itations ;  if  he  be  proceeded  against  according  to  sec- 
tion 1214,  he  may  make  the  same  defence,  which  he 
might  have  made  to  an  action  upon  the  judgment. 

Amended  Code,  §  379. 

§  1218.  The  party  issuing  the  summons,  may  reply 
to  the  answer,  if  a  counterclaim  be  set  up  therein,  and 
the  issue  may  be  tried  and  judgment  may  be  given,  in 
the  same  manner  as  in  an  acti<Mi,  and  enforced  by  exe- 
cution, or  the  application  of  property  charged,  to  the 
payment  of  the  judgment,  may,  if  necessary,  be  com- 
pelled by  attachment . 

Jlmended  Code^  §  380. 

§  1219.  The  answer  and  reply  must  be  verified  in  the 
same  manner,  and  are  subject  to  the  same  rules^  as.  the 
answer  and  reply  in  an  action. 

Amended  Cod€y  k  3^1. 
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CHAPTER  II. 

OFFER  OF  THE  DEFENDANT  TO  COMPROMISE  THE  WHOLE  OR  A  PART 

OF  THE  ACTION. 

flxcTioN  122U.    Defendant  may  serTe  offer  to  compromi8e»  and  the  proeeedlngt 

thereon. 

1221.  Defendant  may  offer  to  liquidate  damag^es  conditionally. 

1222.  If  plaintiff  accept  or  refuse,  the  effect  thereof. 

§  1220.  The  defendant  may,  at  any  time  before  the  trial 
or  judgment,  serve  upon  the  plaintiff,  an  offer  to  allow 

judgment  to  be  taken  against  him,  for  the  sum  or  pro- 
perty, or  to  the  effect  therein  specified.  If  the  plaintiff 
accept  the  offer,  and  give  notice  therof,  within  ten  days, 
he  may  file  the  summons,  complaint  and  offer,  with  an 
affidavit  of  notice  of  acceptance,  and  the  clerk  must 
thereupon  enter  judgment  accordingly.  If  the  notice 
of  acceptance  be  not  given,  the  offer  is  to  be  deemed 

withdrawn,  and  can  not  be  given  in  evidence,  and  if  the 
plaintiff  fail  to  obtain  a  more  favorable  judgment,  he 
cannot  recover  costs,  but  must  pay  the  defendanf  s  costs, 
ftom  the  time  of  the  offer. 

JImended  Code^  §  385,  extended  so  as  to  embrace  every  ac- 
tion, instead  of  confining  it  to  an  action  arising  on  contract. 

9 

§  1221.  In  an  action  for  the  recovery  of  money  only, 
the  defendant  may,  with  his  answer,  serve  upon  the 
plaintiff  an  offer  in  writing,  that  if  he  fail  in  his  de- 
fence, the  amount  of  the  recovery  be  assessed  at  a 
specified  sum ;  and  if  the  plaintiff  signify  his  accept- 
ance thereof  in  writing,  with  or  before  the  notice  of 

trial,  ajgid  on  the  trial  have  a  verdict,  the  amount  must 
be  assessed  accordingly. 

JJmended  Codtj  §  386,  extended. 
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§  1222.  If  the  plaintiff  do  not  accept  the  offer,  he 
mnst  prove  the  amount  to  be  recovered,  as  if  the  offer 
had  not  been  made,  and  cannot  be  permitted  to  give  it 
in  evidence.  And  if  the  amount  assessed  in  his  favot 
do  not  exceed  the  sum  mentioned  in  the  offer,  the  de- 
fendant  may  recover  his  expenses,  incurred  in  con- 
sequence of  any  necessary  preparation  or  defence  in 
respect  to  the  question  of  amount.  Such  expense  must 
be  ascertained  at  the  trial. 

Amended  Codej  ^  387 . 

CHAPTER  m. 

ADMISSION  OR  INSPECTION  OF  WRITINflS. 

Section  1223.  A  party  may  be  required  to  admit  a  paper  to  be  ; ennine^  or  paf 

expense  of  pf  OTing  it. 
1224.  A  party  may  demand  inspection  and  copy  of  a  paper. 

§  1223.  Either  party  may  exhibit  to  the  other,  or  to 
his  attorney,  at  any  time  before  the  trial,  any  docnmettt 
or  paper,  material  to  the  action,  and  request  an  admi»* 
sion  in  writing  of  its  genuineness.  If  the  adverse  party 
or  his  atiorney  fail  to  give  the  admission,  within  four 
days  after  the  request,  and  if  the  party  exhibiting  the 
document  or  paper,  be  afterwards  put  to  expense,  in 
order  to  prove  its  genuineness,  and  the  same  be  finally 

proved  or  admitted  on  the  trial,  such  expense  to  be  aii- 
certained  at  the  trial,  must  be  paid  by  the  party  re- 
fusing the  admission ;  unless  it  appear  to  the  satisfac- 
tion of  the  court,  that  there  were  good  reasons  for  th^ 
refusal. 

Amended  Code^  ^  388. 
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^  1224.  The  eourt  before  which  an  action  is  pending, 
or  a  judge  thereof,  or  if  the  action  be  in  the  supreme 

court,  a  county  judge,  may  order  either  party  to  give  to 
the  other,  within  a  specified  time,  an  inspection  and 
copy,  or  permission  to  take  a  copy,  of  any  book,  docu- 
ment or  paper  in  his  possession,  or  under  his  control, 
containing  evidence  relating  to  the  merits  of  the  ac- 
tion, or  the  defence  therein.  If  compliance  with  the 
order  be  refused,  the  court  may  exclude  the  book,  docu- 
ment or  paper  from  being  given  in  evidence,  or  if  want- 
ed as  evidence  by  the  party  applying,  may  direct  the 
jciry  to  presume  it  to  be  such  as  he  alleges  it  to  be; 
and  the  court  may  also  punish  the  party  refusing. 
This  section  is  not  to  be  construed  to  prevent  si  party 
from  compelling  another  to  produce  books,  papers,  4h 
documents,  when  he  is  examined  as  a  witness. 

Jhnmded  Code^  §  388,  modiied. 

CHAPTER  IV. 

MOTIONS    AND  ORDERS. 

Section  12S5.  An  order,  defined. 

1226.  A  motion^  defined. 

1227.  Motionf>  how  made. 

1228.  Motions  to  be  made  in  the  dittriet>  or  adjoining^  county. 

1229.  When  notice  la  necessary,  it  must  be  senred  eig^ht  days  befbre 

hearing. 
1830.    In  actions  in  supreme  court  county  judge  may  act. 

1231.  In  the  absence  of  judge,  motion  may  be  transferred. 

1232.  Order  for  payment  of  money  enforced  by  execution. 

1233.  On  motion,  witness  may  be  examined  orally. 

1234.  When  answer  admits  part  of  claim,  court  may  order  it  satisfied. 

^  1225.  Every  direction  of  a  court  or  judge,  made  or 
entered  in  writing,  and  not  included  in  a  judgment,  is 
denominated  an  order. 

^$nmded  Code,  §400. 
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§  1226.  Aa  application  for  an  order  is  a  motion. 

Amended  Codey  ^  401. 

§  1227.  All  motions  may  be  made  to  the  court  at  a 
special  term,  except  upon  appeals.  Motions  may  like- 
wise be  made  to  a  judge  out  of  court,  as  provided  in 
othe  parts  of  this  code. 

Original  Code^  §  359,  modified. 

§  1228.  Motions  must  be  made  within  the  district  in 
which  the  action  is  triable,  or  in  a  county  adjoining 
that  in  which  it  is  triable,  except  that  where  the  action 
is  triable  in  the  first  judicial  district,  the  motion  must 
be  made  therein.  Orders  made  out  of  court,  without 
notice,  may  be  made  by  any  judge  of  the  court,  in  any 
part  of  the  state ;  and  if  the  action  be  in  the  su* 
preme  court  they  may  also  be  made  by  a  county 
judge  of  the  county  where  the  action  is  triable, 
except  to  stay  proceedings  after  a  verdict.  No  order  to 
stay  proceedings  for  a  longer  time  than  twenty  days 
can  be  granted  by  a  judge  out  of  court,  except  upon 
previous  notice  to  the  adverse  party. 

Original  Codty  §361. 

§  1229.  When  a  notice  of  a  motion  is  necessary,  it 
must  be  served  eight  days  before  the  time  appointed 
for  the  hearing;  but  the  court  or  judge  may,  by  an 
order  to  show  cause,  prescribe  a  shorter  time. 

Amended  Code^  §  402. 

§  1230.  In  an  action  in  the  supreme  court,  a  county 
judge,  in  addition  to  the  powers  conferred  upon  him  by 
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this  code,  may  exercise,  within  his  county,  the  powers 
of  a  judge  of  the  supreme  court  out  of  court  as  provided 
in  section  222.  And  in  all  cases  where  an  order  is  made 
by  a  county  judge,  it  maybe  reviewed  in  the  same  man- 
ner, as  if  it  had  been  made  by  a  judge  of  the  supreme 
court. 

Amended  Codey  §  403. 

§  1231.  When  a  notice  of  a  motion  is  given,  or  an  order 
to  show  cause  provides  for  a  motion,  before  a  judge  out 
of  court,  and  at  the  time  fixed  for  the  motion,  he  is  una- 
ble to  hear  it,  the  same  may  be  transferred,  by  his  order, 
fo  some  other  judge,  before  whom  the  motion  might  ori<- 
^nally  have  been  made. 

Ammded  Code,  ^  404. 

§  1232.  Whenever  an  order  for  the  payment  of  a  sum 
of  money  is  made  by  a  court  pursuant  to  a  provision  of 
this  code,  the  same  may  be  enforced  by  execution,  in 
the  same  manner,  as  if  it  were  a  judgment,  except  that 
the  person  cannot  be  arrested  unless  specially  directed 
in  the  order,  nor  can  real  property  be  sold  thereon,  ex- 
cept in  the  cases  where  the^  same  is  by  law  a  charge 
upon  real  property. 

New. 

§  1233.  Upon  a  motion,  any  person  present  in  court, 
whose  affidavit  or  deposition  would  be  admissable 
thereupon,  may  be  orally  examined. 

New. 
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§  1234.  When  the  answer  of  the  defendant  admife 
part  of  the  plaintiff's  claim  to  be  just,  the  coort,  on 
motion,  may  order  saoh  defendant  to  satisfy  that  part 
of  the  claim»  and  may  enibrce  the  order,  as  it  enforces 
a  provisional  remedy. 

JVei0,    To  preTent  defendants  from  keeping  plaintfb  oat 
of  what  18  admttted  to  be  due,  while  litigating  as  to  the  rest 

CflAPTER  V. 

irOTlC£Sy  AND  FILING  AND  SERVICE  OF  FAPEBS. 

BccTioH   1236, 1236.  Notices  and  other  papers,  how  senred  on  party  or  attMnef « 

1S97, 1238.  When  and  how  aerred  by  malL 

1239.  Defendant  applying^  entitled  to  notice. 

10KI.  Serviee  of  paper*  where  party  reaidea  out  of'Stflle. 

1241.  Bummonf  and  pleadings,  &e.,  to  be  filed. 

1242.  Notice  good,  though  title  ooiitted. 

1S43;)1244.    This  eliapter  not  to  apply  to  summons  or  process,  or  to  pa^ 

pers  to  bring  party  into  contempt. 

§  1235.  Notices  must  be  in  writing ;  and  notices  and 
other  papers  may  be  served  on  the  party  or  attorney, 
in  the  manner  prescribed  in  the  next  three  sections, 
where  not  otherwise  provided  by  this  code. 

Jlnmded  Coie^  ^  40S. 

§  1236.  The  service  may  be  personal,  or  by  delivery 
to  the  party  oratlorneyonwhom  the/ervice  is  required 
to  be  made,  or  it  may  be  as  follows: 

1.  If  upon  an  attorney,  it  may  be  made  during  his 
absence  from  his  office,  by  leaving  the  paper  with  his 

clerk  therein,  or  with  a  persion  having  charge  thereof; 

or  when  there  is  no  person  in  the  office,  by  lea^ng  it, 

between  the  hours  of  six  in  the  morning  and  nine  in 
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the  ereniqg,  in  a  conspicuous  place  in  the  office,  or  if 
lit  be  not  open,  so  as  to  admit  of  such  service,  then  hy 
leaving  it  at  the  attorney's  residence,  with  «ome  p^- 
son  of  suitable  age  and  discretion. 

2.  If  upon  a  party,  it  may  be  made  by  leaving  the 
pap  erat  his  residence,  between  the  hours  of  six  in  the 
/morning  and  nine  in  the  evening,  with  some  person  of 
witable  age  and  discretion. 

* 

Amended  Code^  §  409. 

§  1237.  Service  by  mail  may  be  made,  where  the 
person  making  the  service,  and  the  person  on  whom  it 
is  to  be  made,  reside  in  different  places,  between 
which  there  is  a  regular  communication  by  mail. 

Amended  Code^  ^410. 

§  1238.  In  case  of  service  by  maiU  the  paper  must  be 
deposited  in  the  post  office,  addressed  to  the  person  on 
whom  it  is  to  be  served,  at  his  place  of  residence,  and 
the  postage  paid.  And  in  such  case,  the  time  of  ser- 
vice must  be  increased  one  day  fur  every  fifty  miles  dis- 
tance between  the  place  of  the  deposit  and  the  place 
of  the  address. 

•Amended  Codcj  ^^411  and  412,  modified  so  as  not  to  dis- 
courage service  by  mail. 

§  1239.  A  defendant  appears  in  an  action  when  he 
answers,  demurs,  or  gives  the  plaintiff  written  notice 
of  his  appearance.  After  appearance,  otherwise  than 
by  answer,  a  defendant  is  entitled  to  notice  of  all  subs^ 
quent  proceedings,  in. the  same  manner  aa  if  he  had  an- 
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swered.  But  where  a  defendant  has  not  appeared,  aer* 
vice  of  notice  or  papers,  in  the  ordinary  proceedings  in 
an  action,  need  not  be  made  upon  him,  unless  he  be 
imprisoned  for  want  of  bail. 

Amended  Code^  ^414.    The  first  sentence  is  new. 

§  1240.  Where  a  plaintiff,  or  a  defendant  who  has 
appeared,  resides  out  of  the  state,  and  has  no  attorney 
in  the  action,  the  service  may  be  made  by  mail,  if  his 
residence  be  known,  if  not  known,  on  the  clerk  for 
him.  But  where  a  party  has  an  attorney  in  the  action, 
the  service  of  papers  must  be  upon  the  attorney,  in* 
stead  of  the  party. 

Amended  Codcy  ^415  and  417. 

§  1241.  The  foregoing  provisions  of  this  chapter  do 
not  apply  to  the  service  of  a  summons  or  other  pro- 
cess, or  of  any  paper  to  bring  a  party  into  contempt. 

Jimended  Code^  §418. 

§  1212.  A  notice  or  other  paper  is  valid  and  effectual 
though  the  title  of  the  action  in  which  it  is  made,  be 
omitted,  or  be  defective  either  in  respect  to  the  court 
or  parties,  if  it  intelligibly  refer  to  such  action  or  pro- 
ceeding, and,  in  furthervmce  of  justice,  upon  proper 
terms,  any  other  defect  or  error  in  any  notice,  or  other 
paper  or  proceeding,  may  be  amended  by  the  court, 
and  any  mischance  relieved  within  one  year  thereafter. 

§  1243.  The  various  undertakings  required  to  be 
given  by  this  code  and  the  affidavits  and  other  written 
proceedings  in  an  action,  must  be  filed  or  entered  in 
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courf,  or  with  the  clerk  thereof,  unless  the  court  ex- 
pressly provide  for  a  different  disposition  thereof,  ex- 
cept that  the  undertakings  provided  for  hy  the  chapter 
on  the  claim  and  delivery  of  personal  property,  must 
after  the  justification  of  the  sureties,  be  delivered  by 
the  sheriff  to  the  parties  respectively,  for  whose  benefit 
they  ate  taken.  The  summons,  and  the  several  plead- 
ings in  an  action,  must  be  filed  with  the  clerk  within 
ten  days  after  the  service  thereof,  respectively^  or  the 
adverse  party,  on  proof  of  the  omission,  is  entitled, 
without  notice,  to  an  order  from  a  judge  that  the  same 
be  filed  within  a  time  specified  in  the  order,  or  be 
deemed  abandoned. 

CHAPTER  IX- 

GENERAL  PROVISIONS. 

•jkctiok  1244.  Papers  lost  or  withheld,  how  supplied. 

VlAi,  Snccessiye  actions  on  same  contract. 

1246.  Actions,  when  consolidated. 

1247.  Action*  when  deemed  pending. 

1248.  Action  to  determine  adverse  claim. 

1249.  Jurisdiction  of  court  oyer  persons. 

1250.  Jarisdiction  of  court  over  corporations. 
1261.  Jurisdiction  of  court  over  causes  of  action. 

1252.  Action  barred  by  limitation  in  another  state,  barred  in  this. 

1250.  Register  of  actions,  to  be  Irept  by  cleric. 

]2.~)4.  Authority  conferred  on  several,  majority ^may  act. 

1255.  Time,  how  computed. 

1256.  Legal  notices,  how  published. 

1257.  Counsel  to  speak  only  an  hour,  without  leave. 

1268.    Persons  prosecuting  or  defending,  without  probable  cause,  liable. 
1259.    All  existing  rights  of  action  prosecuted  as  prescribed  in  this  code. 

§  1244.  If  an  original  pleading  or  paper  be  lost  or 
withheld  by  any  person>  the  court  may  authorise]|'a  copy 
thereof  to  be  filed  and  used  instead  of  the  original. 

^mnded  Code^  ^  422. 
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§  12 15.  Successive  acti^ms  may  be  maintained  opoa 

the  same  contract^  or  traosaction,  wheaever  after  the 
former  action,  a  new*caase  of  action  arises  therefrom. 

New. 

§  1246.  Whenever  two  or  more  actions  are  pending 
at  one  time,  between  the  same  parties,  and  in  the  same 
court,  upon  causes  of  action  which  might  have  been 
joined,  the  court  may  order  the  actions  to  be  consoli- 
dated into  one. 

2R.S.  383,  §  36  and  38. 

§  1247.  An  action  is  deemed  to  be  pending,  from  the 
time  of  its  commencement,  until  its  final  determination 
upon  appeal,  or  until  the  time  for  an  appeal  has  passed, 
and  the  judgment  has  been  satisfied. 

New. 

§  1248.  An  action  may  be  brought  by  one  person 
against  another,  for  the  purpose  of  determining  an  ad- 
verse claim,  which  the  latter  makes  against  the  former, 
for  money  or  property,  upon  an  alleged  obligation; 
and  also  against  two  or  more  persons,  for  the  purpose  of 
compelling  one  to  satisfy  a  debt  due  to  the  other,  for 
which  the  plaintiff  is  bound  as  surety. 

New. 

§  1249.  No  natural  person  is  subject  to  the  jurisdic- 
tion of  a  court  of  this  state,  unless  he  appear  in  the 
court,  or  be  found  within  the  state,  or  be  a  resident 
thereof,  or  have  property  therein ;  and  in  the  last  case 
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Only  to  the  extent  of  such  property  at  the  time  the  ju- 
risdiction attached. 

New. 

This  section  and  the  next  two  are  intended  to  define  the 
extent  of  the  jurisdiction  which  our  courts  may  exercise. 
This  seems  the  more  necessary  to  be  done,  since  legal  fictions 
are  abolished. .  It  is  a  curious  fact  in  legal  history,  that  the 
jurisdiction  9  as  well  as  the  practice  of  courts,  has  depended  in 
a  considerable  degree  upon  fictions.  In  the  case  of  Mostyn 
vs.  Fabrigas,  Cowp.  161, it  became  a  question,  whether  the  de- 
fendant was  responsible  in  England  for  a  false  imprisonment 
in  the  island  of  Minorca,  and  Lord  Mansfield,  delivering  the 
judgment  of  the  court,  placed  his  reason  principally  upon  the 
venue  being  laid  in  England,  that  is,  the  plamtiff  had  averred 
that  the  defendant  imprisoned  him  at  Minorca^  to  toit^  at  Lon- 
don aforesaid  in  the  parish  of  St.  Mary  le  Bow  in  the  ward  of 
Cheap,  Upon  such  reasons,  was  the  doctrine  established 
that  trespasses  abroad  might  be  sued  for  in  courts  at  home. 

The  qualification,  in  section  1251,  with  respect  to  actions 
concerning  real  property,  is  proper  in  itself,  and  c-onformable 
to  the  decisions  of  our  courts.  Livingston  vs.  Jefferson,  1 
Brockenb,  203— Watts  vs  Kinney,  6  Hill  82. 

§  1250.  No  corporation  is  subject  to  the  jurisdiction 

of  a  court  of  this  state,  unless  it  appear  in  the  court,  or 
have  been  created  by,  or  under  the  la\is  of  this  state, 
Of  have  an  agency  established  therein  for  the  transac- 
tion of  some  portion  of  its  business^  or  have  property 
therein,  and  in  the  last  case  only  to  the  extent  of  such 
property  at  the  time  the  jurisdiction  attached. 

New. 

§  1251.  When  the  court  has  jurisdictioi:  of  the  parties, 
it  may  exercise  it,  in  respect  to  any  cause  of  action, 
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wherever  arising,  except  for  the  specific  recovery  of  real 
property,  situated  out  of  this  state,  or  an  injury  thereto, 
and  except  also  as  provided  in  section  988. 

New. 

^  1252.  When  a  cause  of  action  has  arieen  in  a  sis- 
ter state,  or  in  a  foreign^country,  and  by  the  law6  there- 
of, an  action  thereon  cannot  there  be  maintained 
against  a  person  by  reason  of  the  lapse  of  time, 
an  action  thereon  cannot  be  maintained  against  him 
in  t!as  state,  except  in  favor  of  a  citizen  thereof,  who 
has  had  the  cause  of  action  from  the  time  it  accrued. 

It  is  p.  general  principle  of  our  jurisprudence,  that  the  law 
of  the  place,  where  a  contract  is  made,  determines  its  vali- 
dity and  construction,  but  that  the  remedy  is  to  be  adminis- 
tered according  to  the  law  of  the  place  where  the  action  is 
brought.  The  prescription  of  actions,  or  the  time  within 
which  they  may  be  brought,  is,  however,  placed  in  the  latter 
category,  13  Peters,  312, — 6  Wend,,  475.  Hence,  it  happens, 
that  a  person  who,  by  the  lapse  of  time,  is  absolved  from  pro- 
secution in  his  own  state,  is  held  liable  the  moment  he  passes 
it,  even  though  the  liability  may  be  to  his  neighbor,  who  fol- 
lows him  for  a  remedy  which  he  has  lost  at  home.  Now, 
as  a  general  principle,  it  appears  most  consonant  with  rights 
that  where,  by  the  law  of  the  domicil  of  the  debtor,  the  debt 
is  barred,  it  should  be  barred  everywhere,  except  in  favor  of 
a  domestic  creditor. 

Take,  for  example,  the  case  of  two  persons  living  in  the 
same  town  in  Georgia.  They  had  transactions  twenty  years 
ago,  and  one  claimed  a  balance  from  the  other,  but  time  gra- 
dually closed  over  the  claim,  without  any  attempt  by  the  cre- 
ditor to  enforce  it  in  his  own  courts.  At  length,  the  debtor 
takes  a  journey  to  this  state,  and  the  creditor  follows  him  and 
sues  in  our  courts.     The  defendant  cannot  defend  lumself 
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upon  our  rule  of  limitations,  because  a  person  absent  from  die 
state  is  excepted  from  its  operation,  and,  thus,  our  courts 
are  compelled  to  investigate  this  ancient  claim.  It  is  to  pro- 
yide^for  such  a  contingency,  that  this  section  is  proposed. 

1253.  The  clerk  must  keep,  among  the  records  of  the 
court,  a  register  of  actions.  He  must  enter  therein  the 
title  of  the  action,  with  brief  notes  under  it,  from  time 
to  time,  of  all  papers  filed,  and  proceedings  had,  therein. 

Jfew,    Necessary  for  many  purposes,  and  especially  for 
procuring  hereafter  full  and  accurate  statistics  of  litigation. 

§  1254.  When  there  are  three  referees,  all  must  meet, 
but  two  of  them  may  do  any  act  which  might  be  done 
by  all ;  and  whenever  any  authority  is  conferred  on 
three  or  more  persons,  it  may  be  exercised  by  a  ma- 
jority, upon  the  meeting  of  all,  unless  expressly  other- 
wise provided  by  this  code  or  by  some  other  statute. 

Conformable  to  the  existing  law. 

§  1255.  The  time  within  which  an  act  is  to  be  done, 
as  herein  provided,  must  be  computed,  by  excluding 
the  first  day  and  including  the  last.  If  the  last  day 
be  Sunday,  it  must  be  excluded. 

Jlmended  Code,  §  407. 

§  1256.  The  publication  of  legal  notices,  required  by 
law,  or  by  an  order  of  a  judge  or  court,  to  be  published 
in  a  newspaper  once  in  each  week,  for  a  specified 
number  of  weeks,  must  be  made  on  the  first  day  of 
each  week,  in  which  such  newspaper  is  published ;  and 

if  required  to  be  published  oflener  than  once  in  each 
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week,  the  second  publication  must  be  made  on  Thurs- 
day of  each  week,  or  if  the  paper  be  not  issued  and 
published  on  Thursday,  then  on  any  other  day  in  the 
week  on  which  such  paper  is  issued.  And  in  all 
eases,  where  a  municipal  corporation  is  required  to  pub- 
lish legal  notices,  and  may  designate  the  papers  in  which 
the  publication  is  to  be  made,  it  must  make  such 
designation  annually,  by  ordinance,  for  one  year,  and 
after  such  designation,  all  such  legal  notices  must  be 
published  in  the  papers  so  designated. 

The  time  for  publication  of  legal  notices  must  be 
computed  so  as  to  exclude  the  first  day  of  publication, 
and  to  include  the  day  on  which  the  act  or  event,  of 
whichlnotice  is  given,  is  to  happen,  or  which  completes 
the  full  period  required  for  publication. 

Amended  Code^  ^  425,  modtfed. 

§  1257.  No  counsel  can  be  permitted  to  speak  on  the 
argument  of  any  case,  nM>re  than  one  hour,  without  the 
special  leave  of  the  court,  granted  before  the  argument 
begins. 

Conformable  to  the  rule  of  the  supreme  court  of  the  Unir 
ted  States,  lately  adopted,  substituting  one  hour  for  two. 

§  1268.  A  person,  who,  without  probable  cause,  pro- 
secutes an  action  or  makes  a  defence,  or  takes  any  le- 
gal proceeding  against  another,  is  guilty  of  a  contempt, 
and  is  also  liable  to  an  action  therefor,  at  the  suit  of 
the  party  aggrieved. 

Intended  to  prevent  or  punish  sham  actions  and  defences. 
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§  1259.  Rights  of  action^  given  or  secured  by  exist- 
ing laws,  may  be  prosecuted  in  the  manner  provided 
by  this  code.  If  a  case  ever  arise,  in  which  an  action 
for  the  enforcement  or  protection  of  a  right,  or  the  re- 
dress or  prevention  of  a  wrong,  cannot  be  had  under 
this  code,  the  practice  heretofore  in  use  may  be  adopt- 
ed, so  far  as  may  be  necessary  to  prevent  a  failure  of  jus- 
tice. 

Amended  Codej  §  468. 

TITLE  HV. 

PROVISIONS    RE8PECTIN0  SUITS  HERETOFORE  COMMENCED. 

§  1260.  The  provisions  of  this  code  apply  to  future 
proceedings  in  actions  or  suits  heretofore  commenced 

and  now  pending,  as  follows,  and  not  otherwise : 

1.  If  there  have  been  no  pleading  therein,  to  the 
pleadings  and  all  subsequent  proceedings : 

2.  When  there  is  an  issue  of  law  or  of  fact,  or  any 
other  question  of  fact  to  be  tried,  to  the  trial  and  all 
subsequent  proceedings : 

3.  After  a  judgment  or  order,  to  the  proceedings  to 
enforce,  vacate,  modify  or  reverse  it,  including  the  costs 
of  an  appeal. 

§  1261.  Whenever  the  judges  of  the  supreme  court, 
in  any  district,  find,  that  the  court,  at  any  term  or  cir- 
cuit, has  not  been  or  will  not  be  able  to  dispose  of  all 

the  cases  upon  the  calendar,  it  shall  be  their  duty  to  re- 
[crrii.  GODS.]  34 
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quest  the  governor  to  assign  other  judges,  and  if  neces- 
sary appoint  extraordinary  terms  and  circuits,  for  the 
purpose  of  disposing  of  such  casea  The  governor  must 
thereupon  make  such  assignment,  and  the  judges  as- 
signed must  hold  the  courts  accordingly.  This  provision 
shall  last,  so  long  as  any  of  the  actions  and  suits  now 
pending  remain  undetermined. 
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PART  IE. 


OF  SPECIAL  PROCEEDINGS. 


TITI^E  I.    Of  state  write. 

II.    Of  niiDiDary  proceedlnct* 
Iff.    Of  tbe  enforcement  of  liens. 
IT.    Of  tbe  punishment  of  contempte* 

T.    Of  assessments. 
TI.    Of  tbe  Folnntary  dissolntion  of  corporations. 
TII.    Of  proceedings  in  the  conrte  of  conciliation. 
Till.    Of  arbitrations. 

IX.    Of  proceedings  in  surrogates'  courts. 

X.    Of  proceedings  In  cases  of  insolirenc|r. 
XI*    Of  tbe  admcsasnrement  of  dourer. 
XII.   Of  miscellaneous  proceedings  and  general  pro- 
visions. 


PRELIMINARY  PROVISIONS. 

8BCT10N  1282.    Parties  deti|^nated  as  plaintiffk  and  defendantii. 
1263.    Judgment  and  order  same  meaning  as  in  actions. 

§  1262.  The  party  prosecuting  a  special  proceeding, 
may  be  known  as  the  plaintiff,  and  the  adverse  party 
as  the  defendant. 

§  1263.  A  judgment  in  a  special  proceeding  is  the 
final  determination  of  the  rights  of  the  parties  therein. 
The  definitions  of  a  motion  and  an  order  in  a  civil  ac- 
tion are  applicable  to  similar  acts  in  a  special  proceed- 
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TITLE  I. 

OF  STATE  WRITS. 

CHAPTBft  I.  8Ut6  writs  in  general. 

II.  The  writ  of  reriew  of  inferior  jnriidictiottt. 

III.  The  wfit  of  mandate. 

IV.  The  writ  of  anettment  of  damages. 

T.    The  writ  of  dellTeranee  from  imprisonment. 
TI.    Appeals. 

CHAPTER  I. 

STATE  WRITS  IIT  GEHERAL. 

SiCTiOK  1264.  What  are  state  writs. 

1265.  Privrnte  party  named  as  plaintiff  with,  people. 

1266.  Writs  enumerated. 

1267.  How  aUowed. 

1268.  Application  therefor,  when  made. 

1269.  Writ  of  delireranoey  by  whom  allowed. 

1270.  When  allowed,  the  proceedings  in  Supreme  court. 

§1264.  The  writs  heretofore  known  as  preroga- 
tire  writs,  so  iar  as  they  are  hereafter  to  be  re- 
cognized, shall  be  denominated  state  writs.  They 
are  issued  out  of  the  supreme  court  at  the  instance  of 
the  state,  sometimes  on  behalf  of  private  persons,  for 
the  protection  of  private  rights,  and  sometimes  for  pur- 
poses of  state.  They  are  issued  in  the  name  of  the  peo- 
ple, under  the  seal  of  the  court,  and  the  signature  of  the 
clerk. 

This  title  is  the  same,  as  that  contained  in  our  third  re- 
porty  with  slight  variatior.  8. 

§  1265.  When  issued  on  lehalf  of  a  private  person, 
such  person  must  be  named  as  a  piity  in  the  proceed- 
ings jointly  with  the  people. 
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§  1266.  These  writs,  four  in  number  are  defined  and 
regulated  in  this  title  in  the  following  order : 

1.  The  writ  of  review  of  inferior  jurisdictions: 

2.  The  writ  of  mandate: 

3.  The  writ  of  assessment  of  damages: 

4.  The  writ  of  deliverance  from  imprisonment. 

The  writ  of  quo  warranto,  the  writ  of  scire  facias, 
and  writ  of  prohibition,  are  abolished. 

The  act,  under  which  the  Commissioners  were  appointed, 
contained  this  provifflcm ;  ^^  it  shall  be  the  duty  of  the  said 
Commissioners  to  provide  for  the  abolition  of  the  present 
forms  of  actions  and  pleadings  in  cases  at  common  law ;  for 
a  uniform  course  of  proceedings  in  all  cases,  whether  of  legal 
or  equitable  cognisance,  and  for  the  abandonment  of  all  Latin 
and  other  foreign  tongues,  so  far  as  the  same  shall  by  them  be 
deemed  practicable,  and  of  any  form  and  proceeding  not  nec« 
essary  to  ascertain  or  preserve  the  rights  of  the  parties." 

It  has  been  our  inflexible  determination  to  conform  to  thit 
provision  in  letter  and  in  spirit.  In  seeking  English  substi- 
tutes for  the  Latin  names  of  prerogative  writs,  we  have  en- 
deavored to  find  such  as  are  really  significant  of  the  purposes  - 
of  the  writs.  The  writ  of  habeas  corpus  being  mentioned  in  i 
the  constitution,  we  provide  simply  that  it  may  also  be  known, 
as  the  writ  of  deliverance,  or  of  deliverance  firom  imprison* 
ment.  When  the  novelty  of  these  names  has  worn  off,  the 
old  ones  will  probably  appear  as  imcouth  as  they  really  are. 
Custom  only  has  made  them  tolerable  to  the  profession,  while 
they  have  always  been  a  jargon  to  the  mass  of  the  people. 
Our  own  language  is  rich  enough  to  express  all  our  ideas,  and, 
especially  in  the  construction  of  a  new  system  of  law,  it 
diould  seem  in  better  taste  and  wiser  to  make  it  wholly  in  the 
mother  tongue  of  those  who  are  to  read  it  and  be  governed 
by  it. 
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§  1267,  The  allowance  of  the  writ  of  review,  the 
writ  of  mandate,  and  the  writ  of  assessment,  rests  ia 
the  sound  discretion  of  the  court.  The  writ  of  deliver- 
ance, when  regularly  applied  for,  cannot^be  refused. 

§  1268.  The  application  for  a  state  writ  must  be 
made  to  the  supreme  court,  at  a  special  term,  except 
as  provided  in  the  next  section. 

§  1269.  The  writ  of  deliverance  from  imprisonment, 
commonly  known  as  the  writ  of  habeas  corpus,  may 
be  allowed,  not  only  by  the  supreme  court  at  a  special 
term,  but,  out  of  court,  by  a  judge  of  the  supreme  court, 
a  judge  of  the  superior  court  of  the  city  of  New- York, 
a  judge  of  the  court  of  common  pleas  of  the  city  of 
New- York,  a  county  judge,  or  the  city  judge  of  the 
city  of  New-York. 

§  1270.  After  the  allowance  of  the  writ  of  deliver- 
ance, all  the  proceedings  thereon,  to  the  judgment,  in- 
clusive, are  had  in  the  supreme  court.  But  the  orders 
and  judgment,  respectively,  may  be  entered,  in  the 
manner  hereinafter  provided,  upon  the  certificate  out 
of  court,  of  any  judge  designated  in  the  last  section. 


J 
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CHAPTER  n.      , 

THE  WRIT    OF   REVIEW   OF   INFERIOR  JURISDICTIONS. 

Section  1271.  Writ  of  review  defined. 

1272.  Certificate  of  writ. 

1273.  How^  if  stay  of  proceedinir  required. 

1274.  Effect  of  the  writ. 

1275.  When  granted. 

1276.  lU  extent. 

1277.  How  directed. 

1278.  Motion  therefor. 

1279.  Writ^  how  allowed. 

128U.    If  return  defective,  how  return  oidered. 
1281.    Judgment  roll,  what  constitutes. 

§  1271.  The  writ  of  certiorari,  whether  at  common 
law  or  by  statute,  shall  hereafter  be  known  as  the  writ 

of  review  of  inferior  jurisdictions. 

§  1272.  The  writ  of  review  must  command  the  de- 
fendant to  certify  fully  to  the  supreme  court,  at  a  spe- 
cified time  and  place,  and  annex  to  the  writ,  a  trans- 
script  of  the  record  and  proceedings,  (describing  or 
referring  to  them,  with  convenient  certainty,)  that  the 
same  may  be  reviewed  by  the  supreme  court ;  and  re- 
quiring the  party,  in  the  mean  time,  to  desist  from  fur- 
ther proceedings  in  the  matter  to  be  reviewed. 

§  1273.  If  a  stay  of  proceedings  be  not  intenJed,  the 
words  requiring  the  stay,  may  be  omitted  from  the 

writ.     These  words  may  be  inserted,  or  omitted,  in  the 
sound  discretion  of  the  court. 

§  1274.  The  effect  of  the  writ  is  to  remove,  not  the 
record,  but  the  transcript  thereof-,  therefore,  the  power 
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of  the  inferior  court  or  officer  is  not  suspended,  nor  the 
proceedings  stayed,  unless  an  order  to  that  effect  be 
inserted  in  the  writ. 

§  1275.  The  writ  may  be  granted,  wherever  specially 
authorised  by  this  code,  and  also  in  all  cases  where  an 
inferior  tribunal,  board,  or  officer,  exercising  judicial 
functions,  is  alleged  to  have  exceeded  the  jurisdiction 
of  such  tribunal,  board,  or  officer;  and  where  there  is 
no  (appeal,  nor,  in  the  judgment  of  the  court,  any  other 
plain,  speedy  and  adequate  remedy. 

§  1276.  Except  where  otherwise  expressly  provided 
by  this  code  or  another  statute,  the  review  upon  this 
writ  cannot  be  extended  further,  than  to  determine 
whether  the  inferior  tribunal,  board,  or  officer,  has  re- 
gularly pursued  the  authority  of  such  tribunal,  board  or 
officer. 

§  1 277.  The  writ  may  be  directed  to  such  tribunal, 

board,  or  officer,  or  to  any  other  person  having  the 
custody  of  the  record  or  proceedings  to  be  certified. 

§  1278.  The  motion  for  the  writ  must  be  made  upon 
affidavit,  and  the  court  may  require  a  notice  of  the  ap- 
plication to  be  given  to  the  adverse  party,  or  may  grant 
an  order  to  shew  cause  why  it  should  not  be  allowed, 
or  may  grant  the  writ  without  notice. 

§  1279.  The  allowance  of  the  writ  must  be  endorsed 
thereon,  signed  by  the  judge  granting  it,  and  the  writ 
must  be  served  in  the  same  manner,  as  a  summons  in 
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a  civil  action,  except  where  otherwise  expressly  pro- 
vided. 

§  1280,  If  the  return  to  the  writ  be  defective,  the 
court  may  order  a  further  return  to  be  made.  When  a 
full  return  has  been  made,  the  court  must  proceed  to 
hear  the  parties,  or  such  of  them  as  may  attend  for 
that  purpose,  and  may  thereupon  give  judgment,  either 
affirming  or  annulling  the  proceedings  below. 

§  1281.  A  copy  of  the  judgment,  signed  by  the  clerk, 

entered  upon,  or  attached  to,  the  writ  and  return,  con- 
stitute the  judgment  roll.  From  the  judgment,  an  ap- 
peal may  be  taken  to  the  general  term,  and  thence  to 
the  court  of  appeals,  in  the  same  manner  and  upon  the 
same  terms,  as  from  a  judgment  in  a  civil  action. 

CHAPTER  III. 

THE  WBIT  OF  MAKDATE. 

•ICTIOK   1282.  Writ  off  maadate  defined. 

1283.  To  whom  and  for  what  itraed. 

1284.  Not  ismedy  when  there  U  an  ordinary  remedy. 
1289.  Writ  alternative  or  peremptory. 

1286.  When  peremptory  writ  allowed. 

1287.  Proceedings  as  in  case  of  writ  of  reriew. 

1288.  Answer  on  retnm  of  writ. 

1289.  If  no  answer,  peremptory  writ  issued. 

1290.  No  pleading,  but  writ  and  answer. 

1291.  issues  when  tried. 

1292.  If  judgment  for  plaintiiT,  damages  reeoTered. 
1398.  Eeeorery  of  damages  for  action. 

1294.    Fine  may  be  imposed  in  certain  cases. 

§  1282.  The  writ,  heretofore  known  as  the  writ  of 
mandamus,  shall  be  hereafter  denominated  the  writ  of 


538  THK  CODE  OF 

mandate^    Such  writ  is  defined  and  jregulated  as  in 
this  chapter  prescribed. 

§  1283.  It  maybe  issued  to  any  inferior  tribunal,  cor- 
poration, board,  or  person,  to  compel  the  performance 
of  an  act,  which  the  law  specially  enjoins,  as  a  duty  re- 
sulting from  an  office,  trust,  or  station.  But  though  it 
may  require  an  inferior  tribunal  to  exercise  its  judgment^ 
or  proceed  to  the  discharge  of  any  of  its  functions,  it 
cannot  control  judicial  discretion. 

See  2  R.  S.,  586,  ^  54-60. 

1284.  This  writ  ought  not  to  be  issued,  in  any  case 
where  there  is  a  plain,  speedy  and  adequate  remedy, 
in  the  ordinary  course  of  the  law.  It  is  issued,  on  the 
information  of  the  party  beneficially  interested. 

§  1285.  The  writ  is  either  alternative  or  peremptory. 
The  alternative  writ  mnst  state  concisely  the  facts 
showing  the  obligation  of  the  defendant  to  perform  the 
act,  and  his  omission  to  perform  it,  and  command  him, 
that  immediately  after  the  receipt  of  the  writ,  or  at 
some  other  specified  time,  he  do  the  act  required  to  be 
performed,  or  show  cause  before  the  supreme  court,  at 
a  specified  time  and  place,  why  he  has  not  done  so; 
and  that  he  then  and  there  return  the  writ,  with  his 
certificate  of  having  done  as  he  is  commanded.  The 
peremptory  writ  must  be  in  a  similar  form,  except  that 
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the  words  requiring  the  defendant  to  show  cause  why 
he  has  not  done  as  commanded,  must  be  omitted. 

§  1286.  When  the  right  to  require  the  performance 
of  the  act  is  clear,  and  it  is  apparent,  that  no  valid  ex- 
cause  can  be  given  for  not  performing  it,  a  peremptory 
mandate  may  b3  allowed  in  the  first  instance.  In  all 
other  cases,  the  alternative  writ  must  be  first  issued. 

§  1287.  The  motion  for  the  writ,  the  allowance,  and 
the  service  thereof,  and  the  enforcement  of  obedience 
thereto,  must  be  in  the  same  manner,  as  in  case  of  the 
writ  of  review. 

§  1288.  On  the  return  day  of  the  alternative  writ,  or 
such  further  day  as  the  court  may  allow,  the  party,  on 
whom  the  writ  shall  have  been  served,  may  show 
cause,  by  answer  made,  in  the  same  manner  as  an  an- 
swer to  a  complaint  in  a  civil  action. 

§  1289.  If  no  answer  be  made,  a  peremptory  mandate 
must  be  allowed  against  the  defendant.  If  an  answer 
be  made,  containing  new  matter,  the  same  shall  not  in 
any  respect  conclude  the  plaintiff,  who  may  on  the 
trial  or  other  proceedings  avail  himself  of  any  valid 
abjection  to  its  sufiiciency,  or  may  countervail  it  by 
proof,  either  in  direct  denial  or  by  way  of  avoidance. 

§  1290.  No  other  pleading,  or  written  allegation,  is 
allowed  than  the  writ  and  answer.  These  are  the 
pleadings  in  the  case,  and  have  the  same  effect,  and 
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are  to  be  construed  and  may  be  amended,  in  the  same 
manner,  as  pleadings  in  a  civil  action,  and  the  issues 
thereby  joined  must  be  tried,  and  the  further  proceed- 
ings thereon  had  in  the  same  manner,  as  in  a  civil 
action. 

§  1291.  Issues  joined  in  the  case,  must  be  tried  in 
the  county  where  the  material  facts  set  ferth  in  the 
mandate  are  alleged  to  have  occurred. 

§  1292.  If  judgment  be  given  for  the  plaintiff,  he 
shall  recover  the  damages  which  he  shall  have  sustain- 
ed, to  be  ascertained  by  the  court  or  a  jury,  or  by  re- 
ferees, as   in  a  civil  action,  together  with  costs  and 

charges;  and  a  peremptory  mandate  must  also  be 
awarded  without  delay. 

§  1293.  A  recovery  of  damages  by  virtue  of  this  chap- 
ter, against  a  party,  who  shall  have  made  a  return  to  a 
writ  of  mandate,  is  a  bar  to  any  other  action  against 
the  same  party,  for  the  making  of  such  return. 

§  1294.  Whenever  a  peremptory  mandate  is  directed 
to  a  public  officer,  body,  or  board,  commanding  the  per* 
formance  of  any  public  duty,  specially  enjoined  by  law,, 
if  it  appear  to  the  court  that  such  officer,  or  any  mem- 
ber of  such  body,  or  board,  has,  without  just  excuse^ 
refused  or  neglected  to  perform  the  duty  so  enjoined, 
the  court  may  impose  a  fine,  not  exceeding  two  hun- 
dred and  fifty  dollars,  upon  every  such  officer  or  mem- 
ber of  such  body  or  board.    Such  fine,  when  collected, 
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must  be  paid  into  the  treasury ;  and  the  payment  there- 
of is  a  bar  to  an  action,  for  any  penalty  incurred  by 
such  officer  or  member  of  such  body  or  board,  by  rea- 
son of  his  refusal  or  neglect  to  perform  the  duty  so  en- 
joined. 

CHAPTER  IV. 

THE  WRIT  OF  ASSESSMENT   OF  DAMAGES. 

SxcTtON  1295.  Writ  of  auetiment  defined. 

1296.  When  itsued. 

1S97.  flheriffto  give  notice. 

1298.  Sheriff  to  lammon  Jury. 

1299.  Jury  how  to  proceed. 

1300.  Inqaisition  may  be  set  aside. 

1901 .  When  duly  executed,  order  to  be  entered. 

1302.  Damagea  paid  out  of  treasury. 

1303.  Amount  paid  into  rapreme  court. 
13U4.  Owners  may  apply  therefor. 

1305.    Like  proceedings  on  property  taken  for  United  States. 

§  1295.  The  writ  heretofore  known  as  the  writ  of  ad 
quod  damnum,  shall  be  hereafter  denominated  the 
writ  of  assessment  of  damages. 

See  2  R.  S.,  666,  §  66-76. 

^  1296.  Whenever  the  governor  of  this  state  is  autho- 
rized by  law  to  take  possession  of  real  property,  within 
this  state,  for  the  use  of  the  people  of  the  state,  and  he 
cannot  agree  with  the  owner  for  the  purchase  thereof, 
he  must  cause  application  to  be  made  for  a  writ  of  as- 
sessment, which  shall  thereupon  be  issued  to  the  sheriff 

of  the  county,  where  such  real  property  is  situated,  un- 
less the  court  direct  such  damages  to  be  assessed  by  a 
jury  of  another  county,  commanding  him  to  summon 
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a  jury  to  inquire  whether  the  owners  of  the  pro- 
perty, describing  it,  will  sustain  any,  and  what  damage, 
by  the  taking  of  the  property  for  the  use  of  the  state. 

§  1297.  TJpou  such  writ  being  delivered  to  the  sheriff, 
he  must  give  at  least  three  weeks  notice  of  the  time  and 
place  of  executing  the  same,  by  publishing  a  notice 
thereof  in  a  newspaper  printed  in  his  county. 

§  1298.  The  sheriff  must  summon  twelve  qualified 
jurors  in  his  county,  to  attend  at  such  time  and  place, 
and  must  then  and  there  administer  to  each  of  the  ju- 
rors an  oath,  that  he  will  diligently  inquire,  concerning 
the  matter  specified  in  the  writ,  and  will  give  a  true 
verdict,  according  to  the  best  of  his  judgment. 

^  1299.  After  the  jury  shall  have  been  duly  sworn, 
they  must  proceed  to  view  the  property  specified  in  the 
writ,  and  having  heard  the  evidence  offered,  and  duly 
considered  the  value  of  the  property,  they  must  assess 
the  damages  which  the  owner,  or  if  there  be  several, 
which  the  rei^ective  owners,  will  sustain  by  being  de- 
prived thereof  They  must  make  an  inquisition  signed 
by  themselves,  and  by  the  sheriff,  in  which  they  must 
set  forth  the  names  of  the  several  owners  of  the  pro- 
perty, and  the  rights  of  each  owner  respectively,  so  far 
as  the  same  can  be  ascertained  by  them,  together  with 
the  amount  to  be  paid  therefor  by  the  people  of  this 
state,  and  to  whom  particularly;  which  inquisition  the 
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sheriiT  must  forthwith  return,  together  with  the  writ, 
to  the  supreme  court. 

'^  §  1300.  The  court  must  examine  the  inquisition,  and 
if  the  same  be  partial  or  defective,  may  set  the  same 
aside,  either  wholly  or  in  part,  and  may  direct  a  new 
inquisition  to  be  taken,  to  supply  such  defect. 

§  1301.  Whenever  the  writ  appears  to  have  been 
duly  executed,  an  order  must  be  entered,  declaring  that 
the  people  of  this  state,  on  paying  to  the  owner  or  into 
the  supreme  court,  the  amount  assessed  in  the  inquisi- 
tion for  damages,  and  also  the  costs  and  charges  of  the 
proceedings,  shall  be  entitled  to  an  absolute  estate 
in  such  real  property,  as  fully  and  effectually,  as  if  the 
same  had  been  conveyed  to  the  people  by  the  owner 
thereof;  and  immediately  after  the  payment  of  such 
amount,  the  absolute  title  to  such  real  property  shall  be 
vested  in  the  people  of  this  state. 

§  1302.  The  amount  which  may  be  necessary  to  pay 
the  damages  assessed,  and  the  costs  and  expenses  in- 
curred under  the  provisions  of  this  chapter,  must  be 
paid  out  of  the  treasury. 

§  1303.  Upon  the  damages  so  assessed  being  paid 
into  the  supreme  court,  the  court  must  make  an  order 
for  the  investment  thereof  and  of  the  interest  thereon, 
in  permanent  securities,  for  the  benefit  of  the  owners 
of  the  property  taken,  and  must  cause  such  securi- 
ties to  be  transferred  to  them,  or  the  amount  of  the 
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money  paid  over  to  them,  their  guardians  or  legal  re^ 
presentatives,  whenever  their  rights  are  established. 

§  1304.  Such  owners  may,  at  any  time,  apply  to  the 
supreme  court,  for  the  payment  to  them  of  such  money, 
or  the  transfer  of  such  securities :  and  such  proceed- 
ings must  be  had  thereon,  as  are  necessary  to  ascertain 
the  respective  rights  of  the  applicants,  and  to  give 
notice  to  all  persons  who  may  be  interested  in  the 
property  taken,  or  in  the  money  paid  into  court. 

1305.  Whenever  any  real  property  shall  be  taken  for 
the  use  of  the  United  States,  by  the  consent  of  the 

legislature  of  this  state,  and  it    becomes   necessary 

to    issue    a    writ    of    assessment,    the    like     pro- 

ceedings  must  be  had,  as  are  provided  in  this  chapter. 
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CHAPTER  V. 

THE   WRIT  OF  DELIVEBANCE   FROM   IMPRISONMENT. 

SscTioN  1306.  Writ  of  habeas  corpuf  to  be  known  as  writ  of  delireranoe  from 

imprisonment. 

1307.  Who  may  prosecute  it. 

1308.  Who  not  entitled  to  prosecute  it. 

1309.  To  whom  application  made. 

1310.  Proof  required  in  certain  cases. 

1311.  What  application  to  state. 

1312.  Writ  to  be  i^ranted  without  delay. 

1313.  Contents  of  writ. 

1314.  Writ  may  be  made  returnable  before  another  officer. 

1315.  Writ  not  to  be  disobeyed  for  defect  of  form. 

1316.  If  supreme  court  or  judg^e  know  of  illegal  imprisonment^  writ 

must  issue,  without  application. 

13n.  Contents  of  return. 

1318.  Person  to  be  produced. 

1319.  If  return  be  not  full,  warrant  to  issue. 

1320.  If  sheriff  neglect,  warrant  to  issue  to  coroner. 

1321.  Precept  to  sheriff. 

1322.  Cause  of  imprisonment  inquired  into. 

1323.  If  no  legal  cause  shown,  discharge  granted. 
13SU.  Party  to  be  remanded,  in  what  oases. 

1325.  In  certain  eases,  party  discharged. 

1326.  Legality  of  certain  order  and  process  not  inquired  into. 

1327.  On  commitment  for  criminal  oilbnce,  how  to  proceed. 

1328.  Until  Judgment  giren,  party  how  kept. 

1329.  Notice,  when  to  be  given. 

1330.  When  notice  to  district  attorney. 

1331.  Return  may  be  oontrorerted. 

1332.  In  case  of  sickness,  production  of  person  dispensed  with. 

1333.  So  in  case  of  imprisonment,  not  t>ailable. 

1334.  Judgment  of  discharge,  if  imprisonment  illegal. 

1335.  Hew  writ  in  certain  cases  requiring  production  of  person. 

1336.  Obedience,  how  enforced. 

1387.  Officer  not  liable  to  action^  for  disobeying. 

1338.  Person  once  discharged,  cannot  be  again^imprisoned. 

1339.  Judge  re-committing,  liable.    - 

1840.  Transferring  party  to  elude  writ,  a  misdemeanor. 

1341.  Party  committing,  also  guilty. 

1342.  Punishment  on  eonvietion. 

1343.  In  case  of  danger  that  party  will  be  carried  off,  warrant  to  Issue. 

1344.  Arrest  also  of  the  person  having  the  custody  of  the  party. 

1345.  Warrant,  how  executed. 

1346.  Person  to  be  committed,  or  bailed. 

1347.  For  reflising  a  copy  of  order,  forfeiture  of  $200. 

1348.  When  attorney  general  or  district  attorney  may  apply  for  writ. 
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txCTiON  1349.  Writ,  on  whom  served. 
1350,1351.  Writ,  how  served. 
13B2.    Duty  to  obey  writ. 

1363.    Charc^et  of  bringinf^  np  prisoner,  may  be  ordered  to  be  paid. 
1354.    Within  what  time  return  to  be  made. 
1356.    Question  once  adjudged,  not  to  be  re-examined. 

§  1306.  The  writ  of  habeas  corpus  ad  subjiciendoin, 
known  in  the  constitution  and  statutes  of  this  state  as 
the  writ  of  habeas  corpus,  is  herein  designated,  and  may 
hereafter  be  known,  as  the  writ  of  deliverance  firom  im- 
prisonment. Every  other  writ  of  habeas  corpus  is  abol- 
ished. 

See  2  R.  S.  5€3-«76,  ^  21-86. 

§  1307.  Every  person,  imprisoned  or  restrained  of  his 
liberty,  within  this  state,  for  any  criminal  or  supposed 
criminal  matter,  or  under  any  pretence  whatsoever,  ex- 
cept in  the  cases  specified  in  the  next  section,  may 
prosecute  a  writ  of  deliverance,  according  to  the  pro- 
visions of  this  chapter,  to  inquire  into  the  cause  of  such 
imprisonment  or  restraint ;  and  if  illegal,  to  be  deliv- 
ered therefrom. 

§  130S.  The  following  persons  are  not  entitled  to 
prosecute  the  writ : 

1.  Persons  committed  or  detained  by  virtue  of  pro- 
cess issued  by  a  court  of  the  United  States,  or  a  judge 
thereof,  in  cases  where  such  courts  or  judges  have  ex- 
clusive jurisdiction,  under  the  laws  of  the  United  States, 
or  have  acquired  exclusive  jurisdiction  by  the  com- 
mencement of  suits  in  such  courts : 
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2.  Persons  committed  or  detained  by  virtue  of  the 
judgment  of  a  competent  tribunal,  of  civil  or 
criminal  jurisdiction,  or  by  virtue  of  an  execution 
issued  upon  such  judgment,  but  no  order  of  commit- 
ment for  contempt,  is  to  be  deemed  a  judgment  nor 
an  warrant  or  other  process,  issued  upon  such  an  order, 

an  execution,  within  the  meaning  of  this  section. 

§  1309.  Application  for  the  writ  must  be  made  in 
writing,  signed,  either  by  the  party  for  whose  relief  it 
is  intended,  or  by  some  person  in  his  behalf,  as  follows : 

1.  To  the  supreme  court  at  a  special  term  : 

.  2.  To  any  one  of  the  judges  of  the  supreme  court,  or 
any  county  judge,  being  or  residing  in  the  county 
where  the  party  is  detained :  or,  if  there  be  no  such 
officer  within  the  county,  or  if  he  be  absent,  or  for  any 
cause  incapable  of  acting,  or  have  refused  to  grant  the 
writ,  then  to  such  officer  residing  in  an  adjoining 
county ; 

3.  In  the  city  and  county  of  New- York,  to  a  judge  of 
the  superior  court  of  the  city  of  New- York,  or  a  judge 
of  the  court  of  common  pleas  of  the  city  of  New- York, 
or  the  city  judge  of  that  city. 

§  1310.  Whenever  application  for  the  writ  is  made 
to  an  officer,  not  residing  within  the  county  where  the 
party  is  detained,  he  must  require  proof,  by  the  oath  of 
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the  applicant,  or  by  other  sufEcient  evidence  before 
granting  the  writ,  that  there  is  no  officer  in  the  county 
authorised  to  grant  the  writ,  or  if  there  be  one  that  he 
is  absent,  or  has  refused  to  grant  it,  or  for  some  cause 
to  be  specially  set  forth,  is  incapable  of  acting. 

§  1311.  The  application  must  state,  in  substance, 

1.  That  the  party,  in  whose  behalf  the  writ  is  appli- 
ed for,  is  imprisoned,  or  restrained  of  his  liberty,  the 
place  where,  and  officer  or  person  by  whom,  he  is  im- 
prisoned  or  restrained,  naming  both  parties,  if  their 
names  be  known,  or  describing  them,  if  not  known : 

2.  That  such  person  is  not  imprisoned  or  restrained, 
by  virtue  of  any  order,  judgment,  or  process,  specified 
in  section  1308. 

3.  The  cause  or  pretence  of  such  imprisonment  or 
restraint,  according  to  the  best  of  the  knowledge  or  be- 
lief of  the  applicant : 

4.  If  the  imprisonment  or  restraint  be  in  virtue  of  an 
order,  warrant,  or  process,  a  copy  thereof  must  be  an- 
nexed, or  it  must  be  alleged,  that  by  reason  of  the  re- 
moval or  concealment  of  the  party  before  the  applica- 
tion, a  demand  of  such  copy  could  not  be  made,  or 
such  demand  was  made,  and  the  legal  fees  therefor 
tendered  to  the  person  having  the  party  in  his  custody, 
and  that  a  copy  was  refused : 
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5.  If  the  imprisonment  be  alleged  to  be  illegal,  the 
application  must  also  state  in  what  the  alleged  illegal- 
ity consists : 

6.  That  the  legality  of  the  imprisonment  has  not 
been  already  adjudged,  upon  a  prior  writ  of  deliverance, 
to  the  knowledge  or  belief  of  the  applicant : 

7.  It  must  be  verified  by  the  oath  of  the  applicant^ 
to  the  effect,  that  he  believes  it  to  be  true. 

§  13 12,  Any  court  or  judge,  empowered  to  grant  the 
writ,  to  whom  such  application  is  presented,  must 
grant  the*writ,  without  delay,  unless  it  appear  from 
the  application  itself,  or  from  the  documents  an- 
nexed, that  the  person  applying  therefor,  is,  by  the 

provisions  of  this  chapter,  prohibited  from  prosecuting 
the  writ. 

§  1313.  The  writ  of  deliverance  must  command  the 
defendant  to  produce  the  person  imprisoned  or  re- 
strained, by  whatsoever  name  he  may  be  called  or 
charged,  and  certify  and  return  therewith  the  time  and 
cause  of  his  imprisonment  or  restraint,  before  the 
supreme  court,  at  a  special  term  to  be  held  at  a  speci- 
fied time  and  place,  or  before  the  judge  allowing  the 
writ,  or  another  jadgeas  provided  in  the  next  section,  at 
a  specified  time  and  place,  or  immediately  after  the  re- 
ceipt of  the  writ,  to  do  and  receive  what  shall  then 

and  there  be  considered  concerning  the  person  so  im- 
prisoned or  restrained ; 

Or  when,  for  the  reason  hereinafter  mentioned,  the 
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body  need  not  be  produced,  the  writ,  instead  of  re- 
quiring the  production  of  the  person,  may  require  the 
defendant  to  certify  and  return,  the  time  and  cause  of 
the  imprisonment  or  restraint. 

1314.  If  application  for  the  writ  be  made  to  the 
supreme  court,  or  a  judge  thereof,  in  a  coimty  other 
than  that  where  the  party  is  imprisoned,  the  writ 
may  be  made  returnable  before  any  officer  author- 
ised to  grant  the  writ,  in  the  county  of  the  imprison- 
ment. 

1316.  The  writ  must  not  be  disobeyed  for  any  defect 
of  form. 

It  IS  sufficient, 

1.  If  the  person,  having  the  custody  of  the  party 
imprisoned  or  restrained,  be  designated  either  by  his 
name  of  office,  if  he  have  any,  or  by  his  own  name, 
or  if  both  such  names  be  unknown  or  uncertain,  he 
may  be  described  by  an  assumed  appellation ;  and  any 
one  who  may  be  served  with  the  writ,  is  to  be  deemed 
the  person  to  whom  it  was  directed,  although  it  may 
be  directed  to  him  by  a  wrong  name  or  description,  or 
to  another  person ; 

2.  If  the  person,  who  is  directed  to  be  produced,  be 
designated  by  name,  or  if  his  name  be  uncertain  or 
unknown,  he  may  be  described  in  any  other  way,  so  as 
to  designate  the  person  intended. 

§  1316.  Whenever  the  supreme  court,  or  a  judge 
thereof,  has  evidence  from  a  judicial  proceeding  before  I 
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such  court  or  judge,  that  any  person  within  the  county 
where  the  coutt  or  jttdge  may  be,  is  illegally  im« 
prisoned  or  restrained  of  his  liberty,  it  is  the  duty  of 
such  court  or  judge,  to  issue  a  writ  of  deliverance  for 

his  relief,  although  no  application  be  made  for  such 
writ. 

§  1317.  The  person,  on  whom  the  writ  is  served, 
must  state  in  his  return  plainly  and  unequivocally, 

1.  Whether  he  have,  or  have  not,  the  party  in  his 
custody,  or  power,  or  under  his  restraint : 

2.  If  he  have  the  party  in  his  custody  or  power,  or 
under  his  restraint,  the  authority  and  true  cause  of 
such  imprisonment  or  restraint,  setting  forth  the  same 
at  large : 

3.  If  the  party  be  detained,  by  virtue  of  a  writ,  war- 
rant, or  other  written  authority,  a  copy  thereof  must  be 
annexed  to  the  return,  and  the  original  must  be  pro- 
duced and  exhibited,  on  the  return  of  the  writ,  to  the 
court  or  judge  to  whom  the  same  is  returnable : 

4.  If  the  person  on  whom  such  writ  shall  have  been 
served,  shall  have  had  the  party  in  his  custody  ox 
power,  or  under  his  restraint,  at  any  time  prior  or  sub- 
sequent to  the  date  of  the  writ,  but  has  transferred 
such  custody  or  restraint  to  another,  the  return  must 
state  particularly  to  whom,  at  what  time,  for  what 
cause,  and  by  what  authority  such  transfer  took  place. 
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The  retam  most  be  signed  by  the  person  making  the 
same,  and,  except  where  he  is  a  sworn  public  o&cet^ 
and  makes  his  return  in  his  official  capacity,  it  must  be 
verified  by  his  oath. 

§  1318,  If  the  writ  of  deliverance  require  it,  the  per- 
son or  officer  on  whom  the  writ  shall  have  been  served, 
must  also  produce  the  person  in  his  custody  or 
power,  according  to  the  command  of  the  writ,  exc^t 

in  the  case  of  the  sickness  of  such  party,  as  provided  in 
section  1332. 

§  1319.  If  the  person,  on  whom  the  writ  shall  have 
been  duly  served,  refuse  or  neglect  to  obey  the  same, 
by  producing  the  party  named  therein,  and  making 
a  full  and  explicit  return  thereto,  within  the  time 
required,  and  no  sufficient  excuse  be  shown  therefor, 
it  is  the  duty  of  the  court  or  judge,  before  whom  the 
writ  was  returnable,  upon  proof  of  the  service  there- 
of, forthwith  to  issue  a  warrant  of  arrest  against  such 
person,  directed  to  the  sheriff  of  any  county  within  this 
state,  and  commanding  him  forthwith  to  arrest  such 

person  and  to  bring  him  before  the  court  or  judge ;  and 
on  his  being  so  brought,  he  must  be  committed  to  close 
custody,  in  the  jail  of  the  county,  without  being  allow- 
ed the  liberties  thereof,  until  he  makes  return  to  the 
writ,  and  complies  with  any  order  that  may  be  made 
in  relation  to  the  person,  for  whose  relief  the  writ  was 
issued. 
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§  1320.  If  a  sheriff  shall  have  neglected  to  retam  the 
writ,  the  warrant  may  be  directed  to  the  coroner,  or 
any  other  person  designated  therein,  who  shall  have 
full  power  to  execute  the  same ;  and  the  sheriff,  upon 
being  brought  up,  may  be  committed  to  the  jail  of  any 
county  other  than  his  own. 

§  1321.  The  court  or  judge,  by  whom  the  warrant 
is  issued,  may  also,  at  the  same  time,  or  after- 
wards, issue  a  precept  to  the  sheriff,  or  other  person  to 
whom  the  warrant  was  directed,  commanding  him,  to 

bring  forthwith  the  party  for  whose  benefit  the  writ 
of  deliverance  was  granted;  and  he  shall  thereafter 
remain  in  the  custody  of  such  sheriff  or  person,  until 
discharged  or  remanded. 

§  1322.  The  court  or  judge,  before  whom  the  party 
is  brought,  on  the  writ  of  deliverance,  must  immedi- 
ately, after  the  return  thereof,  examine  into  the 
facts  contained  in  the  return,  and  into  the  cause  of 
the  imprisonment  or  restraint  of  the  party,  whether  the 
same  shall  have  been  upon  commitment  for  any  crimi- 
nal, or  supposed  criminal,  matter  or  not. 

^  1323.  If  no  legal  cause  be  shown  for  the  imprison- 
ment or  restraint,  or  for  the  continuance  thereof,  the 
party  must  be  discharged  from  the  custody  or  restraint 
under  which  he  is  held. 
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§  1324.  The  party,  must  be  forthwith  remanded,  if 
it  appear  that  he  is  detained  in  custody : 

1.  By  virtue  of  process  issued  by  a  court  or  judge  of 
the  United  States,  in  a  case  where  such  court  or  judge 
has  exclusive  jurisdiction : 

2.  By  virtue  of  the  judgment,  of  a  competent  court  of 
civil  or  criminal  jurisdiction,  or  of  an  execution  issued 
upon  such  judgment ;  or 

3.  By  virtue  of  a  warrant  of  commitment  for  a  con- 
tempt, specially  and  plainly  charged  therein,  and  issued 
by  a  court,  officer  or  body,  having  authority  to  commit 
for  the  contempt  so  charged,  and 

4.  That  the  time,  during  which  such  party  may  be 
legally  detained,  has  not  expired. 

§  1325.  If  it  appear  on  the  return,  that  the  party  is 

in  custody  by  virtue  of  an  order  or  civil  process,  from  a 

court  legally  constituted,  or  issued  by  an  officer  in  the 

course  of  judicial  proceedings  before  him,  authorised 

by  law,  the  party  can  be  discharged  in  one  of  the  follow- 
ing cases  only : 

1.  Where  the  jurisdiction  of  such  court  or  officer  has 
been  exceeded,  either  as  to  matter,  place,  sum,  or  per- 
son: 

2.  Where,  although  the  original  imprisonment  was 
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lawful,  yet  by  some  subsequent  act,  omission,  or  event, 
the  party  has  become  entitled  to  his  discharge : 

3.  Where  the  order  or  process  is  defective  in  some 
matter  of  substance  required  by  law,  rendering  it 
void: 

4.  Where  the  order  or  process,  though  in  proper 
form,  has  been  issued  in  a  case  not  allowed  by  law : 

5.  Where  the  person,  having  the  custody  of  the  pri- 
soner under  such  order  or  process,  is  not  the  person  em- 
powered by  law  to  detain  him ;  or 

6.  Where  the  order  or  process  is  not  authorised  by 
a  judgment,  or  order  of  a  court,  or  by  any  provision 
of  law, 

§  1336.  But  no  court  or  judge,  on  the  return  of  a 
writ  of  deliverance,  has  power  to  inquire  into  the  le- 
gality or  justice  of  any  order,  judgment,  or  process, 
specified  in  section  1308,  nor  into  the  justice  or  pro- 
priety of  any  commitment  for  a  contempt,  made  by  a 
court,  officer,  or  body,  according  to  law,  and  charged 
in  such  commitment,  as  provided  in  this  code. 

§  1327.  If  it  appear,  that  the  party  has  been  legally 
committed  for  a  criminal  ofience,  or  if  he  appear  by 
the  testimony  offered  with  the  return,  or  upon  the 
hearing  thereof,  to  be  guilty  of  such   an  offence,  al« 
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though  the  commitment  be  irregular,  he  may  be  forth- 
with remanded  to  the  custody,  or  placed  under  the  re- 
straint, from  which  he  was  taken,  if  the  person  under 
whose  custody  cr  restraint  he  was,  be  legally  entitled 
thereto;  if  not  so  entitled,  he  must  be  committed,  to 
the  custody  of  the  officer  or  person  so  entitled. 

§  1328.  Until  judgment  be  given  upon  the  return, 
the  party  may  be  either  committed  to  the  custody  of 
the  sheriflf  of  the  county  or  placed  in  such  care  or  un- 
der such  custody,  as  his  age  and  other  circumstances 
may  require- 

§  1329.  When  it  appears  from  the  return  to  the  writ, 

that  the  party  is  in  custody  on  an  order  or  process, 
under  which  another  person  has  an  interest  in  con* 
tinning  his  imprisonment,  or  restraint,  no  order  can  be 
made  for  his  discharge,  until  the  party  so  interested, 
or  his  attorney,  has  had  the  same  notice  of  the  return 
as  is  required  to  be  given  of  motions  in  the  supreme 
court. 

§  1330.  When  it  appears  from  the  return,  that  the 
party  is  detained  upon  a  criminal  accusation,  the  court 
or  judge  can  make  no  order  for  his  discharge  imtil 
sufficient  notice  of  the  return  is  given  to  the  district 
attorney  of  the  county,  where  the  party  is  detained. 
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§  1331 .  The  party  produced,  on  the  return  of  a  writ  of 
deliverance,  may  deny  any  of  the  material  facts  set 
forth  in  the  return,  or  may  allege  any  fact,  to  show, 
either  that  his  imprisonment  or  restraint  is  unlaw- 
ful, or  that  he  is  entitled  to  his  discharge;  which 
allegation  or  denial  must  he  on  oath ;  and,  thereupon, 
the  court  or  judge  must  proceed  in  a  summary  way, 
to  hear  such  evidence  as  may  he  produced,  in  support 
of  the  imprisonment  or  detention,  or  against  the  same, 
and  to  dispose  of  the  party,  as  the  justice  of  the  case 
may  require. 

1332.  Whenever,  from  the  sickness  or  infirmity  of 
the  party,  he  cannot,  without  danger,  be  produced,  the 
person  in  whose  custody  he  is,  may  state  that  fact  in  his 
return  to  the  writ,   verifying  the  same  by  bis  oath ; 

and  if  satisfied  of  the  truth  of  the  allegation,  and 
the  return  be  otherwise  sufficient,  the  court  or  judge 
must  proceed  to  decide  on  the  return,  and  to  dispose 
of  the  matter  in  the  same  manner,  as  if  the  party  had 
been  produced. 

§  1333.  Whenever  an  application  is  made  for  a  writ 
of  deliverance,  according  to  the  provisions  of  this 

chapter,  if  it  appear,  upon  the  face  of  the  application, 
that  the  cause,  or  ofience,  for  which  the  person  is 
imprisoned  or  restrained,  is  not  bailable,  the  produc- 
tion of  the  party,  may  be  dispensed  with  though  such 
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production  be  asked^  and  the  writ  be  issued  accord- 
ingly- 

§  1334.  If  it  appear,  that  the  party  detained  is  ille- 
gally imprisoned  or  restrained  of  his  liberty,  judgment 
must  be  given  that  he  be  forthwith  discharged :  oth- 
erwise the  application  must  be  dismissed. 

§  1335.  Notwithstanding  the  issuing  of  the  writ  of 
deliverance  without  requiring  the  production  of  the 
person,  the  court  or  judge  before  whom  the  same  was  re- 
turnable, may,  before  final  decision,  issue  a  new  writ, 
requiring  the  production  of  the  person. 

§  1386.  Obedience  to  a  judgment,  for  the  dis- 
charge of  a  person  restrained  of  his  liberty,  pursuant 
to  the  provisions  of  this  chapter  may  be  enforced  by  the 
court  or  judge,  by  proceedings  for  a  contempt,  in  the 
same  manner,  and  with  the  same  effect,  as  for  a  ne- 
glect to  make  return  to  a  writ  of  deliverance ;  and  the 
person  found  guilty  of  such  disobedience,  shall  forfeit 
to  the  party  aggrieved,  one  thousand  dollars,  in  addi- 
tion to  any  special  damages  which  he  may  have  sus- 
tained. 

§  1337.  No  sheriff  or  other  oflScer  is  liable  to  a  civil 
action,  for  obeying  such  judgment  of  dischai^e. 
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§  1838.  No  person,  who  has  been  discharged,  upon 
a  writ  of  deliverance,  pursuant  to  the  provisions  of 
this  chapter,  can  be  again  imprisoned,  restrained,  or 
kept  in  custody,  for  the  same  cause  j  but  it  is  not  to  be 
deemed  the  same  cause, 

1.  If  he  have  been  discharged  from  a  commit- 
ment on  a  criminal  charge,  and  be  afterwards  commit- 
ted for  the  same  offence,  by  the  legal  order  or  process 
of  the  court,  wherein  he  is  bound,  by  recognizance  or 
undertaking,  to  appear,  or  in  which  he  is  indicted  or 
convicted  for  the  same  offence :  or, 

2.  If,  after  a  discharge  for  a  defect  of  evidence,  or  for  a 
material  defect  in  the  commitment,  in  a  criminal  case, 
the  party  be  again  arrested,  on  sufficient  evidence,  and 
committed  by  legal  process,  for  the  same  offence :  or, 

8.  K,  in  a  civil  action,  the  party  have  been  discharged 
for  any  illegality  in  the  judgment  or  process,  herein 
before  specified,  and  be  afterwards  imprisoned  by  legal 
authority,  for  the  same  cause  of  action :  or, 

4,  If,  in  a  civil  action,  he  have  been  discharged 
from  commitment  on  an  order  of  arrest,  and  be  after- 
wards committed  on  execution,  in  the  same  action,  or 
on  an  order  of  arrest  in  another  action,  after  such  first 
action  has  been  dismissed. 

§  1389.  If  any  person^  either  solely^'or  as  a  member 

of  a  court,  in  the  execution  of  a  judgment,  order,  or 
process,  knowingly  recommit,  imprison,  or  restrain  of  his 
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liberty,  for  the  same  cause,  except  as  provided  ia  the 
last  sectioiii  any  person  so  discharged,  or  knowingly 
direct  or  assist  therein,  he  shall  forfeit  to  the  party 
aggrieved  one  thousand  dollars,  and  be  also  guilty  of  a 

misdemeanor. 

§  1340.  Any  person,  having  in  his  custody  or  power,  or 
under  his  restraint,  a  party,  who,  by  the  provisions  of 
this  chapter,  would  be  entitled  to  a  writ  of  deliverance 
or  for  whose  relief  a  writ  of  deliverance  has 
been  issued,  who,  with  intent  to  elude  the  service 
of  the  writ,  or  to  avoid  the  effect  thereof,  transfers 
the  party  to  the  custody,  or  places  him  under  the 
power  or  control,  of  another,  or  conceals  or  changes 
the  place  of  his  confinement,  is  guilty  of  a  misde- 
meanor. 

§  134 1 .  Every  person  who  knowingly  assists,  in  the 
violation  of  the  last  section,  is  guilty  of  a  misde- 
meanor. 

§  1342.  Every  person,  convicted  of  an  offence  under 
either  of  the  last  four  sections,  may  be  punished  by 
fine  and  imprisonment,  or  both,  ia  the  discretion  of  the 
court,  in  which  he  is  convicted ;  but  such  fine  can- 
not exceed  one  thousand'  dollars,  nor  such  imprison- 
ment six  months. 
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§  1843.  Whenever  it  appears  by  satisfactory  evidence 
that  any  person  is  held  in  illegal  confinementi  and 
that  there  is  reason  to  believe,  that  he  will  be  car- 
ried out  of  the  state,  or  suffer  irreparable  injury  before 
he  can  be  relieved,  by  the  issuing  of  a  writ  of  deliver- 
erance,  any  court  or  judge,  authorised  to  issue  such 
writ,  may  issue  a  warrant,  directed  to  any  sheriff,  con- 
stable or  other  person,  reciting  the  facts,  and  command- 
ing such  officer  or  person  to  take  the  party  and  forth- 
with to  bring  him  before  the  court  or  judge. 

§  1344.  When  the  evidence,  mentioned  in  the  last  sec- 
tion, is  also  sufficient  to  justify  an  arrest  of  the  person 
having  the  party  in  his  custody,  as  for  a  criminal  of- 
fence committed  in  the  taking  or  detaining  of  the 
party,  the  warrant  must  also  contain  an  order  for  the 
arrest  of  such  person  for  the  offence. 

§  1345.  Any  officer  or  person,  to  whom  the  warrant 
is  directed,  must  execute  the  same,  by  bringing  the 
prisoner  therein  named,  and  the  person  who  detains 
him,  if  so  commanded  by  the  warrant,  before  the  court 
or  judge  issuing  it;  and  thereupon  the  person,  de- 
taining the  party,  must  make  a  return  in  the  same  man- 
ner, and  the  same  proceedings  must  be  had  thereon  as  if 
a  writ  of  deliverance  had  been  issued  in  the  first  instance. 

§  1346.  If  the  person,  having  the  party  in  his  custody, 
be  brought  before  the  court  or  judge,  as  for  a  criminal 
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offence,  he  must  be  examined,  committed,  bailed  or 
discharged,  by  the  court  or  judge  in  the  same  manner 
as  in  other  criminal  cases  of  the  like  nature. 

§  1347.  Any  officer  or  other  person  refusing  to  deliver 
a  copy  of  an  order,  warrant,  process^  or  other  authority, 
by  which  he  detains  a  persou,  to  any  one  who  demands 
it,  and  tenders  the  fees  therefor,  shall  forfeit  two  hun- 
dred dollars  to  the  person  so  detained. 

§  1348.  Whenever  a  writ  of  deliverance  is  required, 
in  any  action  or  matter,  civil  or  criminal,  to  which  the 
people  of  this  state  are  a  party,  the  application  therefor 
may  be  made  by  the  attorney  general,  or  by  the  dis- 
trict attorney  having  charge  thereof,  and  whenever  so 
issued,  the  court  or  judge  allowing  it,  must  state  in 
the  endorsement  of  the  allowance,  that  it  was  issued 
on  such  application. 

4  1349.  A  writ  of  deliverence  must  be  served  by  an 
elector  of  this  state,  and  the  service  thereof  is  not 
deemed  complete,  unless  the  person,  serving  it,  tenders 
to  the  person,  in  whose  custody  the  prisoner  may  be,  if 
such  person  be  a  sheriff,  coroner,  constable  or  marshal, 
the  fees  allowed  by  law  for  bringing  up  the  party,  nor 
unless  he  also  give  an  undertaking  to  such  officer,  to 
the  effect  that  the  charges  of  carrying  back  the  party, 

if  remanded,  shall  be  paid,  and  that  he  shall  not  es- 
cape by  the  way,  either  in  going  to  or  returning  from 
the  place  to  which  he  is  to  be  taken.    But  this  section 
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does  not  apply  to  a  case,  where  the  writ  is  issued  on 
the  application  of  the  attorney  general,  or  by  the  dis- 
trict attorney. 

§  1350.  The  writ  of  deliverance  may  be  served,  by 
delivering  the  same  to  the  person  to  whom  it  is  direct- 
ed, or  if  he  cannot  be  found,  by  leaving  it  at  the  jail, 
or  other  place,  in  which  the  party  is  confined,  with 
any  under  officer  or  other  person  of  proper  age,  having 
charge  for  the  time,  of  such  party. 

§  1351.  If  the  person,  on  whom  the  writ  ought  to  be 
served,  conceal  himself,  or  refuse  admittance  to  the 
person  attempting  to  serve  it,  it  may  be  served  by  afl&x- 
ing  it,  or  a  copy  thereof,  in  some  conspicuous  place  on 
the  outside,  either  of  his  dwelling  house,  or  of  the 
place  where  the  party  is  confined. 

§  1352.  It  is  the  duty  of  every  sheriff,  coroner,  con- 
stable or  marshal,  upon  whom  a  writ  of  deliverance  has 
been  served,  whether  such  writ  be  directed  to  him  or 
not,  upon  payment  or  tender  of  the  fees  allowed  by 
law,  and  the  delivery  or  tender  of  the  undertaking  herein 
prescribed,  to  obey  and  return  the  writ,  according  to  the 
exigency  thereof;  and  it  is  the  duty  of  every  other  per- 
son, upon  whom  the  writ  is  served,  having  the  custody 
of  the  person,  for  whose  benefit  it  is  issued,  to  obey 
and  return  it  according  to  the  command  thereof, 
without  requiring  any  undertaking,  or  the  payment  of 
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any  fees,  unless  the  payment  of  such  fees    has  been 
required  by  the  judge  issuing  the  writ. 

§  1353.  Every  judge,  allowing  a  writ  of  deliverance 
directed  to  a  person  other  than  a  sheriff,  coroner,  con* 
stable  or  marshal,  may,  in  his  discretion,  require  in 
order  to  render  the  service  effectual,  that  the  charges  of 
bringing  up  party,  be  paid  by  the  applicant ;  and  in  such 
case  he  must,  in  the  allowance  of  the  writ,  specify  the 
amount  of  such  charges,  which  cannot  exceed  the  fees 
allowed  by  law  to  sheriffs  for  similar  services. 

§  1354.  If  the  writ  be*  returnable  at  a  certain  time, 
such  return  must  be  made,  and  the  party  produced,  at 
the  time  and  place  specified  therein;  if  it  be  returnable 
forthwith,  and  the  place  be  within  twenty  miles  of  the 
place  of  service,  the  return  must  be  made  and  the 
party  produced  within  twenty-four  hours,  and  the 
same  time  is  allowed  for  every  additional  twenty  miles. 

§  1355.  No  question  once  finally  adjudged  upon  a 
writ  of  deliverance,  can  be  re-examined  upon  a  subse- 
quent writ  of  deliverance. 
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CHAPTER  VI. 

APPEALS. 

8BCTI01C 13569 13^7.    AppMly  in  what  eases  allowed. 

1308.  Appeal,  how  taken. 

1350.  Clerk  to  transmit  papers  to  appellate  court. 

1300.  What  appellate  eotirt  may  review. 

1361.  Appellate  court  may  rererse,  affirm^  or  modify,  or  order  new  trial. 

1362.  Appellant  to  ftimish  papers. 

1363.  Undertaking  to  be  executed. 

§  1356.  An  appeal  may  be  taken  to  the  general  term  of 
the  supreme  court  from  an  order  refusing  a  state  writ 
For  that  purpose,  if  the  order  have  been  made  by  a 
judge  out  of  court,  it  must  be  first  entered  with  the 
clerk. 

§  1357.  An  appefil  may  be  taken  to  the  general  term 
of  the  supreme  court  from  the  judgment  after  the  al- 
lowance of  a  s^te  writ. 

§  1358.  The  appeal,  mentioned  in  the  last  two  sec- 
tions,  must  be  taken  within  sixty  days  after  written 
notice  of  the  judgment  or  order  is  given  to  the  party 
appeaUng.  The  appeal  is  made  by  the  service  of  a  no*- 
tice  in  writing  on  the  adverse  party,  and  on  the  clerk 
With  whom  the  judgment  or  order  appealed  from  is 
entered,  stating  the  appeal  from  the  same  or  some  spe- 
cified part  thereof. 

§  1359.  Upon  the  appeal  being  perfected,  the  clerk, 
with  whom  the  notice  of  appeal  is  filed,  must,  at  the 
expense  of  the  appellant,  forthwith  transmit  to  the  ap- 
pellate court,  a  certified  copy  of  the  notice  of  appeal, 
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and  of  the  judgment  or  order  appealed  from,  with  all 
papers  relating  thereto. 

§  1360.  Upon  an  appeal  from  a  judgment,  the  ap- 
pellate court  may  review  any  intermediate  order,  in- 
volving the  merits,  and  necessarily  affecting  the  judg- 
ment. 

§  1361.  Upon  an  appeal  from  a  judgment  or  order, 
the  appellate  court  may  reverse,  affirm,  or  modify  the 
judgment  or  order  appealed  from,  in  the  respect  men- 
tioned in  the  notice  of  appeal,  and  may,  when  it  is 
necessary  or  proper,  order  a  new  trial. 

§  1362.  The  appellant  must  furnish  the  appellate 
court  with  copies  of  the  notice  of  appeal,  and  of  the 
judgment  or  opier  appealed  from,  and  of  all  other 
papers  transmitted  with  it,  to  the  appellate  court.  K 
he  fail  to  do  so,  the  appeal  may  he  dismissed. 

§  1363.  To  render  an  appeal  effectual  for  any  purpose, 
a  written  undertaking  must  he  executed,  on  the  part  of 
the  appellant,  hy  at  least  two  sureties,  to  the  etB^t  that 
the  appellant  will  pay  all  costs  and  damages  that  m»iy 
lie  awarded  against  him  on  the  appeal,  not  exoeediiig 
two  hundred  and  fifty  doUarSi  or  that  sum  must  be  de- 
posited with  the  clerk,  with  whom  the  judgment  or 
order  appealed  from  was  entered,  to  abide  the  event  of 
the  appeal.  The  undertaking  must  be  filed  with  the 
clerk. 
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I1TI£  U. 

OF  SUMMARY  PROCEEDINGS. 

Ghaptea    I.    ConfeMion  of  Jadgm«nt»  without  action*. 
II.   Submittiag  a  controversy  without  action* 
III.    Summary  proceedings  for  collecting  debts  in  certain  caiet. 
lY.    Summary  proceedings  for  foreclosing  mortgages  of  real  prppe^. 
Y.    Summary  proceedings  for  obtaining  possession  of  real  property  in 
certain  cases. 

CHAPTER  I. 

coNFESsioar  or  judgment^  without  act.^on. 

Sscnoir   1964.  Judgment  on  debt,  or  liability  authorised. 

1365.  Statement^  what  it  mtist  contain. 

1366.  To  be  filed>  and  clerk  to  enter  judgment. 
1387.  How  in  justioes'  eoort. 

1368.    How  on  bond  and  warrant  of  attorney  executed  before  July,  1S4B* 

§  1364.  A  judgmeat  by  confession  may  be  entwed^ 
without  actioni  either  for  money  due^  or  to  beccmie 
due,  or  to  secure  any  person  against  contingent  lia- 
bility on  behalf  of  the  defendant,  or  both,  in  the  man- 
ner prescribed  by  this  chapter. 

Amended  Codcy  ^  382. 

§  1365.  A  statement  in  writing  must  bemade»  fisgoed 
by  the  defendant  and  Yerified  by  bia  oath,  to  the  tp\^ 
lowing  effect : 

1.  It  must  authorise  the  entry  of  judgment  jfbr  a  spe- 
cified sum : 

2.  If  it  be  for  money  due  or  to  become  due,  it  must 
state  concisely  the  facts  out  of  which  it  arose,  andmoflt 
show  that  the  sum  confessed  therefor  is  justly  doe,  or 
to  become  due : 
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3.  If  it  be  for  the  purpose  of  securing  the  plaintiffs 
against  a  contingent  liability,  it  must  state  ccmcisely 
the  facts  constituting  the  liability,  and  must  show,  that 
the  sum  confessed  therefor  does  not  exceed  the  same. 

Amended  Code,  §  383. 

.  §  1366.  The  statement  may  be.  filed  with  a  county 
clerk,  or  with  the  clerk  of  the  superior  court  of  the 
city  of  New- York,  or  the  clerk  of  the  court  of  common 
pleas  of  the  city  of  New- York,  who  must  endorse  upon 
it,  and  enter  in  the  judgment  book,  a  judgment  of  the 
supreme  or  superior  court  or  court  of  common  pleas,  for 
the  amount  confessed,  with  five  dollars  costs.  The 
statement  and  affidavit  with  the  judgment  endorsed,, 
thereupon  become  the  judgment  roll. 

Jmendid  Code^  ^  384. 

^  1367.  In  a  justice's  court  where  the  court  has  au- 
thority  to  enter  the  judgment,  the  statement  may  be 
filed  with  the  justice,  who  must  thereupon  enter  in  his 
docket,  a  judgment  of  his  court,  for  the  amount  con- 
fessed, with  one  dollar  costs.  If  a  transcript  of  such 
judgment  be  filed  with  the  county  clerk,  a  copy  of  the 
statement  must  be  filed  with  it. 

New. 

§  1368.  Upon  a  bond  and  warrant  of  attorney  execu- 
ted and  delivered  before  the  first  day  of  July,  1848,^ 
judgment  may  be  entered  in  the  manner  provided  by  sec- 
tions 1364,1 365>and  1366,  upon  the  plaintifi*'s  filing  such 
bond  and  warrant  of  attorney,  and  a  statement  signed 
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and  verified  by  himself,  in  the  form  prescribed  be  sec- 
tion 1865,  the  amonnt  of  the  judgment  to  be  limited  to 
the  sum  mentioned  in  the  plaintiff's  statement,  with 

five  dollars  costs* 

Amended  Codey  ^  424. 

CHAPTER  I. 

SUBMITTING   A  COKTROVERST,   WITHOUT  ACTION. 

SxcTiON  1369.    Parties  may  sobmit  controYtny  withoot  action. 

1370.  Judgiiiant  on,  same  as  in  other  eaM8>  bat  without  cotti. 

1371.  Jndginaiit  may  be  enforced,  or  appealed  from,  aa  in  an  action. 

§  1369.  Parties  to  a  question  in  difference,  which 
might  be  the  subject  of  a  civil  action,  may,  without 
action,  agree  upon  a  case  containing  the  facts  upon 
which  the  controversy  depends,  and  present  a  submis- 
sion of  the  same,  to  any  court  which  would  have  juris- 
diction, if  an  action  had  been  brought.  But  it  must 
appear  by  affidavit,  that  the  controversy  is  real,  and 
the  proceeding  in  good  faith,  to  determine  the  rights 
of  the  parties.  The  court  must  thereupon  hear  and  de- 
termine the  case,  at  a  general  term,  and  render  judg- 
ment thereon,  as  if  an  action  were  depending. 

Amended  Codej  ^  372. 

§  1370.  Judgment  must  be  entered  in  the  judgment 
book,  as  in  other  cases,  but  without  costs,  for  any  pro- 
ceeding prior  to  notice  of  trial.  The  case,  the  submis- 
sion, and  a  copy  of  the  judgment  constitute  the  judg- 
ment rolL 

Amended  Code^  ^  373. 
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§  137  !•  The  judgment  may  be  enforced  ia  the  same 
manneri  as  if  it  had  been  rendered  in  an  action,  and  ia 
in  the  same  manner  subject  to  appeal. 

Amended  Code^  §  374. 


CHAPTER  m. 

SUMMAEY  PROCEEDINGS  FOR  COLLECTING  DEBTS  IN  CERTAIN  CASES. 

SxcTioK  13^.    Sttmmury  proeeedinif,  in  what  eases. 

1373.  If  original  party  deceased,  personal  representatives  substituted. 

1374.  Complaint  to  be  made. 

1370.    Notarial  certificate  to  be  annexed  in  certain  eases. 

1376.  Copy  complaint  serred  personally,  with  notice. 

1377.  At  time  and  place  specified,  judgment  to  be  ordered,  unless  answer 

be  presented. 

1378.  Judgment  entered. 

1379.  If  answer  made,  case  to  be  put  on  calendar. 

1380.  If  part  of  claim  only  be  denied,  the  rest  to  be  paid. 

1381.  Notwithstanding  answer,  plaintiff  may  have  attachment. 
IWSL    Defendant  mty  pserent  attachment,  by  seonrity. 

1383.    Proceedings  on  attachment. 

§  1372.  The  summary  proceeding  provided  in  this 
chapter  may  be  taken  for  a  sum  of  money  actually 
due,  upon  a  contract  hereafter  made,  in  the  following 

GBses  • 

1.  Upon  a  bond  conditioned  for  the  payment  of 
money  only,  against  the  obligor,  and  in  favor  of  the 
obligee : 

2.  Upon  a  negotiable  promissory  note,  against  the 
maker,  endorser,  or  guarantor,  and  in  favor  of  the 
holder,  who  has  received  the  same  in  good  feith  before 
maturity,  for  a  valuable  consideration,  and  without 
notice  of  anv  defence : 
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S.  Upon  a  negotiable  draft  or  bill  of  exchange,  against 
the  drawer^  endorser,  acceptor,  or  guarantor,  and  in 
favor  of  the  holder,  who  has  received  the  same  in  good 
faith,  before  maturity,  for  a  valuable  consideration,  and 
without  notice  of  any  defence : 

4.  Upon  a  judgment  of  a  sister  state,  against  the 
judgment  debtor,  and  in  favor  of  the  judgment  credi- 
tor: 

The  provisions  of  this  chapter  have  been  framed  upon  the 
idea,  that  there  is  a  certain  class  of  obligations,  admitting  of 
a  more  summary  remedy  than  the  ordinary  cases.  They  are 
those  whose  demands  have  either  been  liquidated  by  the  par- 
ties, or  settled  by  the  decision  of  a  judicial  tribunal ;  where 
the  defences  possible  to  be  made  are  few ;  where  the  securities 
are  chiefly  commercial,  and  credit  requires  that  the  remedy 
should  be  speedy.  If  the  rights  of  the  parties  be  sufficiently 
protected,  and  we  think  they  are  so  by  these  provisions,  it 
should  seem,  that  a  reasonable  objection  could  hardly  be 
made  to  them. 

There  are  judges  and  lawyers,  we  know,  greatly  preju- 
diced against  summary  proceedings  of  all  kinds.  They  like 
the  regular  course,  as  it  b  called ;  but  to  our  rtew,  those 
cases  to  which  summary  proceedings  are  applied  in  this  code, 
are  as  safely  disposed  of  in  this  way,  and  with  far  greater  dis- 
patch, than  it  is  possible  to  have  in  the  ordinary  mode  of  pro- 
ceeding, though  that  were  the  most  expeditious  ever  yet 
known. 

In  every  country,  we  believe,  there  is  a  well  recognised  dis- 
tinction between  ordinary  and  sumoAry  remedies,  and  to 
S9me  minds  the  summary  appears  the  most  natural  and 
rational.  Among  others,  Mr.  Bentham,  a  writer  to  whom  the 
world  is  indebted  for  some  of  the  profoundest  disquisitions  on 
the  philosophy  of  law,  which  have  ever  seen  the  light,  looks 
upon  summary  proceedings  with  much  favor.  His  observa- 
tions are  so  striking  and  original,  that  we  insert  a  portion  of 
them  in  this  note,  as  better  than  any  thing  of  our  own. 
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'^  What  axe  Datural  sjfttimi^  andjwhat  are  techokal  f 

^*  It  is  among  the  characteristies  of  technical  procedure,  all 
over  the  world,  to  abound  in  rules  and  formalities.  In  pro- 
cess of  time^ — as  occasion  presented  itself,  and  irreastible 
necessity  urged  inquiry ^ — spite  of  all  prejudices,  a  discovery 
was  made,  that,  with  little  or  no  exception,  these  rules  and 
formalities,  instead  of  being  necessary,  were  repugnant  to 
the  ends  of  justice  :  that  an  option  was  to  be  made  between 
the  sacrifice  of  these  rules  and  formalities,  and  the  sacrifice  of 
certain  portions  of  substantive  law,  necessary  to  the  existence 
of  the  state.  Accordingly,  certain  portions  of  the  field  of 
judicature  were  marked  out,  and  a  course  prescribed  for  the 
appointment  of  judges,  with  authority  to  proceed  and  inquire, 
to  hear  and  determine,  as  they  would  do  in  the  bosom  of  their 
respective  families,  paying  no  sort  of  regard  to  any  of  these 
rules  and  formalities.  For  distinctions  sake,  the  courts  thus 
constituted  may  be  termed  e<mris  of  natural  procedure  or 
judicature  :  of  natural  procedure  restored^  or  (if,  in  any  odd 
nooks  of  the  field  of  judicature,  discovery  should  in  any  in- 
stance be  made  of  any  little  spot,  which  happened  to  have 
escaped  the  fangs  of  the  technical  system,)  natural  procedure 
preserved. 

The  character  of  the  natural,  system  of  procedure,  (it  may 
already  be  perceived)  is  little  more  than  negative.  Health  is 
the  absence  of  disease.  Liberty,  in  its  original  sense,  is  the 
absence  of  coertion.  Natural  procedure  is  the  absence  of 
those  rules  and  formalities  of  which  technical  procedure  is 
composed.  But  for  verse,  prose  would  not  have  had  a  name. 
But  for  technical,  natural  procedure  would  not  have  had' 
would  not  have  needed  one. 

In  concurrent  nomenclature,  the  distinction  nearest  to  a 
coincidence  with  that  between  technical  procedure  and  natural, 
as  here  explained,  is  that  between  regular  and  summary ; 
but  the  coincidence  is  far  short  of  being  complete.  Thus 
far,  it  is  true,  they  agree,— that,  in  comparison  of  all  techni- 
cal procedure,  all  natural  is  always  summary.  But  technical 
procedure  has  its  branches  which  are  called  summary^  as  well 
as  ils  branchf  s  which  are  cille  1  regular :  for  designating  that 
which  i?  not  technical,  the  word  summary  has  therefore  been 
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unfitted.  Moreo%'er,  summary  means  skoti :  and  wherever 
one  course  is  shorter  than  another,  it  may,  in  comparison  of 
that  other,  be  termed  summary.  But,  in  a  series  of  infinite 
length,  the  number  of  degrees  is  infinite,  and  in  all  that 
number  there  is  no  one  that  can  have  any  exclusive  pretension 
to  the  epithet  of  summary. 

The  final  cause  of  this  article  of  jurisprudential  nomen- 
clature, is  not  difficult  to  divine.  The  use  of  regularity  is  re- 
cognised by  every  body  :  the  term  regular  is  eulogistic.  Get 
people  to  believe  that  nummary  procedure  is  something  oppo- 
site to  regular  procedure,  you  may  prevail  with  them  and 
accustom  them  to  regard  the  more  expeditious  procedure  with 
a  jealous  eye.  In  an  underhand  way,  you  may  thus  insinuate 
and  get  them  to  believe  (what  you  durst  not  assert),  that 
there  is  a  sort  of  incompatibility  between  the  superior  des- 
patch observable  in  the  summary  mode,  and  the  superior  re- 
gularity observable  in  the  regular  (that  is  in  the  technical, 
mode*  The  utility  of  dispatch, — its  title  to  be  regarded  as 
one  of  the  ends  of.  justice^ — ^is  too  plain  to  be  denied  :  in  the 
technical  mode,  as  compared  with  the  natural,  the  want  of 
dispatch  is  also  too  plain  to  be  denied.  To  reconcile  men, 
as  well  as  may  be,  to  the  repugnancy  of  the  technical  sys- 
tem in  relation  to  this  end  of  justice,  you  thus  take  the  best 
chance  that  in  so  few  words  can  be  taken,  for  getting  them 
to  fancy,  on  the  part  of  the  natural  course,  a  repugnancy  to 
the  direct  and  ultimate  ends  of  justice  :  a  conception,  the  ex- 
act reverse  of  which  is  the  true  one. 

In  every  country  (so  I  imagine  it  would  be  found,)  men  of 
law,  unable  to  find  the  shadow  of  an  argument,  have  trusted 
to  the  power  of  this  prejudice,  preserving  a  prudent  or  rather 
necessary  silence.  Blackstone,  in  the  fertile  soil  of  England' 
has  been  fortunate  enough  to  find  another  and  still  stronger 
prejudice,  applicable  to  the  same  purpose.  Summary  proce- 
dure is  a  mode  of  procedure  to  be  regarded  with  jealousy, 
and  with  such  a  degree  of  jealousy  as  shall  prevent  as  much 
as  possible  the  extension  of  it.  With  jealousy  1  Why  ?  Be- 
cause in  summary  procedure  there  is  no  jury.  No  jury  ? — 
and  what  then  1  Is  the  use  of  trial  by  jury  to  be  regarded  as 
an  end,  or  only  as  a  means  ?    Taken  altogether,  are  the  ends 
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of  justice  more  completely  fulfilled  by  regular  procedure 
with  its  jury,  than  by  summary  procedure  without  a  jury  1— 
another  inquiry  in  which  no  lawyer  ever  ventured  to  engage, 
and  from  which  Blackstone  knew  better  than  not  to  start 
No  :  ^rhere  prejudice  reigns,  everything  is  to  be  lost  by  in- 
quiry, nothing  to  be  gained  :  by  prejudice  the  same  buaness 
is  done  (when  it  is  done)  upon  much  easier  ^terms. 

But,  in  the  very  word  summaryj  may  be  seen  an  indication 
which,  if  it  does  not  of  itself  afford,  at  least  points  out  tlie 
path  to,  a  complete  demonstration  of  the  incongruity  of  that 
mode  to  which  it  stands  opposed.  What  is  a  summary  mode  1 
It  is  a  mode,  in  and  by  which  an  efficient  decision  is  obtamed, 
with  a  less  quantity  of  delay,  expense  and  vexation,  than  that 
which  is  attached  to  the  other  mode,  termed  the  regular.  To 
the  use,  then,  of  the  regular  mode,  a  quantity  of  collateral  m- 
convenience  attaches,  which  does  not  attach  upon  he  sum- 
mary mode.  From  this  single  statement,  admiting  it  to  be 
true,  follows  a  necessary  consequence  :  viz :  that  unless  under 
the  summary  there  be  some  defictncy  in  respect  of  the  secu- 
rity against  misdecision,  and  that  deficiency  such  that  the  mis- 
chief of  it  is  ot  a  magnitude  to  outweigh  the  advantage  ob- 
tained by  the  defalcation  from  the  mass  of  collateral  inconve- 
nience in  the  shape  of  delay,  expense,  and  vexation, — ^the  ex- 
istence of  the  regular  mode,  be  it  what  it  will,  is  an  enor- 
mous nuisance.  Is  the  summar}'  mode  then  attended  with 
any  such  disadvantage  ?  If  so,  in  what  particular  respect  1 
What  are  the  arrangements  which,  being  necessary  to  the 
giving  the  completest  security  that  can  be  given  against  mis- 
decision,  are  to  be  found  in  the  regular,  and  not  to  be  found 
in  the  summary  mode  ?  The  question  is  a  conclusive  one :  no 
answer  has  ever  been  nor  ever  will  be,  given  to  it.  Rationale 
of  Judicial  evidence,  vol.  4,  p.  8. 

§  1873.  If  in  any  of  the  cases  mentioned  in  the  last 
section,  the  obligee,  holder,  judgment  creditor,  or  pre- 
vailing party  be  dead,  the  proceeding  may  be  taken  by 
his  personal  representatives. 
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§  1374.  A  complaint  must  be  made  and  verified,  as  in 
an  action,  showing  that  the  case  is  one  of  those  men- 
tioned in  section  1372.  The  original  instrument,  or  a 
copy  of  the  record,  if  the  proceeding  be  upon  a  judg- 
ment, must  be  annexed  to  the  complaint,  or  if  already 
filed  in  a  court  of  this  state,  a  copy  thereof  may  be  an- 
nexed, instead  of  the  original. 

^  1375.  ]f  the  complaint  be  against  the  endorser  of  a 
promissory  note,  or  the  drawer  or  endorser  of  a  drafl  or 
bill  of  exchange,  there  must  also  be  annexed  to  the 
complaint  an  original  notarial  certificate,  showing  the 
due  presentment  of  the  note,  draf>,  or  bill  of  exchange 
to  the  maker  or  acceptor  thereof,  and  due  notice  of  non- 
payment to  the  defendant,  or  a  written  waiver  by  the 
defendant  of  the  presentment  and  notice. 

§  1376.  A  copy  of  the  complaint  and  annexed  papers 
must  be  served  by  the  sheriff,  on  the  defendant,  or  on 
any  of  several  defendants  jointly  indebted,  by  delivering 
as  in  the  service  of  a  summons  in  a  civil  action,  with  a 
notice  in  writing  from  the  plaintiflf  or  his  attorney,  that 
the  complaint  will  be  presented,  for  judgment  thereon, 
to  a  judge  of  the  court,  or,  if  the  complaint  be  entitled 
in  the  supreme  court,  to  a  county  judge,  at  a  specified 
time  and  place ;  the  time  to  be  not  less  than  forty-eight 
hours  afler  the  service,  and  the  place  to  be  within  the 
county,  where  the  service  is  made,  and  where  the  de- 
fendant has  his  place  of  residence  or  busihess. 
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§  1377.  At  the  place  and  time  specified,  on  presenting 
to  the  judge  the  complaint  and  notice,  with  a  certifi- 
cate of  the  service  thereof,  mentioning  the  time  and 
place  of  the  service,  the  judge  must  endorse  on  the 
complaint,  an  order  that  judgment  he  entered  for  the 
amount  appearing  to  he  due,  specifying  it ;  unless  the 
defendant  then  present  a  sufficient  answer  to  the  com- 
plaint, made  as  in  an  ordinary  action,  and  verified  hy 
himself 

§  1378.  At  any  time  within  three  days  after  the  ma- 
king of  such  order,  the  complaint  and  annexed  papeis 
may  be  filed  with  the  clerk,  who  must  endorse  upon  it 
and  enter  in  the  judgment  book  a  judgment  of  the 
court,  for  the  amount  ordered,  with  five  dollars  costs. 
The  complaint,  affidavit,  and  papers  annexed  with  the 
judgment  endorsed  upon  the  complaint,  thereupon  be- 
come the  judgment  roll. 

§  1379.  If  a  sufficient  answer  be  presented,  the  judge 
must  endorse  on  the  complaint  an  order  that,  within 
five  days,  the  same  be  filed  with  the  answer,  and  any 
reply  that  the  plaintiff*  may  desire  to  make  to  any 
counter-claim  in  the  answer,  and  that  the  issue  thus 
joined  be  forthwith  placed  upon  the  calendar  for  trial, 
if  a  circuit  or  term  of  the  court  be  then  in  session,  or 
if  not,  then  at  the  next  session  thereof  Upon  the  filing 
of  the  pleadings,  the  proceeding  becomes  an  action 
pending  in  the  court,  to  be  tried,  without  further  no- 
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tice,  and  all  subsequent  proceedings  therein  must  be 
the  same  as  in  other  actions. 

§  1380.  If  a  part  only  of  the  claim  be  denied  by  the 
answer,  the  Judge  may  make  an  order  that  the  reridue 
be  forthwith  paid;  and  that  the  issue  as  to  the 
residue  be  tried,  as  prescribed  in  the  last  section. 

§  1381.  Notwithstanding  such  answer,  the  plaintiff 
may  have  an  attachment  against  the  property  of  the  de- 
fendant, to  be  granted  by  the  judge,  upon  an  undertaking 
executed  on  the  part  of  the  plaintiff,  by  at  least  two 
sufficient  sureties,  who  must  justify  as  bail  are  required 
to  justify,  and  be  approved  by  the  judge,  to  the  effect, 
that  the  plaintiff  will  pay  to  the  defendant  such  darna^ 
ges  as  he  may  sustain  by  reason  of  the  attachment,*  if 
it  finally  appear  upon  a  defence  by  the  defendant,  that 
he  was  not  liable  to  the  plaintiff,  in  any  amount,  or  if 
it  appear  that  he  was  not  liable  to  the  amount  of  the 
attachment,  then  such  damages  as  he  may  sustain  by 
reason  of  the  excess  of  the  judgment. 

§  1382.  The  defendant,  however,  may  prevent  the 
issuing  of  such  attachment,  by  delivering  to  the  plain- 
tiff or  to  the  judge,  an  undertaking,  executed  and  ap- 
proved as  provided  in  the  last  section,  to  the  effect, 
that  the  sureties  will  pay  to  the  plaintiff  the  amount  of 
any  judgment,  that  may  be  rendered  in  the  action,  upon 
the  cause  of  action  mentioned  in  the  complaint. 

[civil  code.]  37 
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§  1383.  Such  attachment  mast  be  issaed  and  exectt* 
ted  in  the  same  manner  as  attachments  issued  porsii^ 
ant  to  the  chapter  on  attachment,  and  all  the  provisions 
of  that  chapter.  Bffply  to  the  attachment  issued,  under 
section  1881. 

CHAPTER  JI. 

SDMMABY     PRGCCEOINGS     FOR    FORECLOSING     MORTGAGES    OF    REAL 

PROPERTY. 

SsCTtoir  1384.  Morigftce  to  leeura  pajment  of  money  only,  may  be  foreeloeed  wi- 
der this  chapter. 

1385.  Notice  ol  foreclosure  and  sale^  its  contents. 

1389.  PnUieation  and  leiTice  of  the  notice. 

1387.  Postponement  of  sale,  how  made  and  published. 

1388.  The  sheriff  to  attend  sale  on  request. 

1389.  Manner  of  sale,  time  and  place. 

1390.  Notice  to  be  given  of  application,  to  confirm  sale. 

1391.  Terms  of  sale,  and  manner  of  pay  meat. 

1392.  Proof  requisite  on  the  application  to  confirm. 

1393.  Proofs  of  publication,  serTing  and  postini^. 

1394.  Judge  to  correct  amount,  and  determine  refularity. 
139&.  Order  of  confirmation,  its  contents. 

1396.  Power  to  amend  or  racate.    Eilbct  of  omission  to  serve  notice,  and 

of  Taeatinf  sale. 

1397.  When  persons  cannot  be  found,  the  publication  end  poetinf  good 

service. 

1398.  Order  of  confirmation  with  evidence,  to  be  recorded. 

1399.  Action  may  be  brought  contesting  the  right  or  amount  claimed, 

and  injunction  allowed. 
1«ICX).    Junior    incumbrance! s  may  pay  the  mortgage,  and  require  as- 
signment. 

1401 .  Judge  to  direct  disposition  of  proceeds. 

1402.  Judge's  order  subject  to  appeal. 

1403.  When  part  only  is  due,  and  part  sold,  another  sale  may  afterwmrdi 

be  bad. 

1404.  When  part  only  Is  dne,  and  there  It  a  sarplttt. 
1403.    Mortgages  tp  the  state  included. 

1408.    Costs  on  summary  foreclosure. 

§  1384.  A  mortgage  of  real  property,  to  secure  the 
payment  of  money  only,  and  duly  recorded  in  the  coun- 
ty where  the  property  is  situated,  may,  at  any  time  after 

default  in  the  payment  of  principal  or  interest,  be  en- 
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ftreed  by  foiedosure  and  sale,  as  proTided  in  this  chap- 
ter. In  all  other  cases  the  foreclosure  of  mortgages  of 
real  property,  must  be  by  action ;  and  nothing  in  this 

section  takes  away  the  right  of  a  party  to  foreclose  by 
action  in  every  case,  at  his  option. 

The  sttmmary  foreclosure,  by  the  revised  statutes,  may  be 
had,  whatever  be  the  condition  of  the  mortgage,  and  applies 
equally  to  a  mortgage  for  the  performance  of  covenants,  or 
to  indemnify  for  unliquidated  damages,  as  for  the  payment  of 
money  only.  We  regard  the  latter  class  of  cases  only  as  the 
proper  subjects  of  a  foreclosure  without  action.  This  section, 
however,  goes  beyond  the  revised  statutes  bj  including  a 
mortgage  for  the  p&yment  of  money,  whether  it  contain  a 
power  of  sale  or  not.  The  pledge  of  specific  property,  for  the 
payment  of  a  sum  of  money,  necessarily  implies  a  right  to 
sell  in  case  of  default* 

We  have  aimed  in  this  chapter,  to  unite  the  simplicity 
and  cheapness  of  the  simimarj  foreclosure  by  advertise- 
ment, with  the  security  of  rig^t  to  the  debtor,  and  fhe  safety 
of  title  to  the  purchaser  under  the  old  procedure.    Theexecu* 
tion  and  acknowledgment  before  a  public  officer,  and  de- 
livery of  a  mortgage  upon  specific  real  property  to  secure 
the  payment  of  a  sum  of  money,  and  its  formal  entry 
upon  the  public  records,  constitute  a  case  where  the  liaw^^s 
delays  ought  not  unneccessarily,  to  extend  the  time  limited 
by  the  parties  themselves,  for  the  performance.    There  ap- 
pears to  be  no  good  reason  why  the  holder  of  a  specific  lien  by 
mort^kge,  should  not  be  entitled  to  a  remedy  as  summary 
as  if  he  were  a  judgment  creditor.    It  is  therefore  provided 
in  this  chapter,  that  the  holder  of  a  mortgage  may,  up- 
on default  in  payment,  proceed  at  once  to  advertise  the  pro- 
perty for  sale,  by  a  notice  to  be  published  the  same  length  of 
time  as  required  for  a  sale  on  execution.     The  provisi(ms  to 
guard  the  rights  of  the  debtor,  and  the  security  of  the  pur- 
chaser, are  believed  to  be  ample,  and  are  so  arranged  as  not 
necessarily  to  delay  the  sale. 

The  provisions  of  the  revised  statutes  for  foreclosure  by  ad- 
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▼ertisement,  wants  the  important  requisite  of  a  judicial  de- 
termination precluding  absolutely  the  subsequent  redemption 
of  the  property.  The  evidence  necessary  to  sustain  the  pur- 
chaser's title  is  only  presumptive,  and  may  be  rebutted  at  any 
time  afterwards.  We  therefore  propose  the  submission  of 
the  proceeding,  in  all  cases,  to  a  judge  of  competent 
jurisdiction,  and,  upon  his  order  of  confirmation,  the  fore- 
closure is  to  become  absolute.  The  system  of  foreclosure  by 
advertisement,  as  heretofore  established,  has  been  rarely  used 
in  dties,  or  in  reference  to  important  mortgages  in  the  country, 
in  consequence  of  the  defect  above  referred  to.  It  will  be 
observed,  that  the  provisions  which  it  has  been  found  neces- 
sary to  incorporate,  to  provide  for  various  possible  cases,  have 
no  application  to  ordinary  cases  where  those  peculiarities  do 
not  exist. 

§  1385.  A  notice  that  the  mortgage  will  be  ibreclosed 
and  the  property  therein  described  sold,  must  be  given,, 
as  hereinafter  prescribed,  and  must  specify, 

1.  The  names  of  the  mortgagor  and  mortgagee,  and 
of  the  several  assignees,  if  any : 

2.  The  date  of  the  mortgage,  the  county  where,  and 
the  time  when  it  was  recorded : 

3.  The  amount  due  thereon,  at  the  time  of  the  first 
publication  thereof,  and  if  the  whole  be  not  then  due, 
the  amount  of  principal  to  become  due  thereafter : 

4.  A  description  of  the  mortgaged  property,  conform- 
ing substantially  to  that  contained  in  the  mortgage : 

5.  The  time  and  place  of  sale,  specifying  the  day  and 
hour,  the  town,  city,  or  village  and  the  particular  house 
or  place  therein.  The  notice  must  be  subscribed  with 
the  name  of  the  party  who  is  the  owner  of  the  mort- 
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gage,  or  to  whom  the  payment  is  due,  in  respect  to 
which  default  has  been  made. 

1386.  The  notice  must  be  published  and  served  as 
follows : 

1.  By  publishing  the  same  for  six  weeks  successively, 

once  in  each  week,  in  a  newspaper  printed  and  publish- 
ed in  the  county  where  the  property,  or  some  part  there- 
of, is  situated ;  if  the  property  lie  in  a  city  or  village, 
and  a  newspaper  be  published  therein,  the  publication 
to  be  made  in  such  a  paper ; 

2.  By  serving  a  copy  of  the  notice  on  the  mortgagor, 
and  on  persons  having  an  interest  or  lien  in  the  mort- 
gaged premises,  subsequent  to  the  mortgage,  or  their 
personal  representatives,  by   delivery  in  the  manner 
of  serving  a  summons  in  a  civil  action ;    or,   if  the 
person  upon  whom  the  service  is  to  be  made,  does  not 
reside  in  this  state,  or  cannot  on  due  diligence  be  found 
therein,  but  his  place  of  residence  is  known,  or  can  on 
diligent  inquiry  be  ascertained,  by  delivery  thereof  to 
some  person  of  suitable  age  and  discretion,  at  the  dwel- 
ling house  of  such  persons  respectively,  or  by  depositing 
the  same  in  the  post  office  properly  enveloped  and  ad- 
dressed to  such  persons,  at  their  several  places  of  resi- 
dence ;  the  service  in  all  cases  to  be  at  least  three  weeks 
before  the  time  appointed  for  the  sale : 

3.  By  posting  copies  of  the  notice  in  three  public  places 
of  the  town,  city  or  village  where  the  property,  or  isome 
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portion  thereof  is  situated,  at  least  fire  weeks  before  tbe 
time  specified  therein  for  the  sale. 

This  section  reduces  the  time  of  publication  from  tweWe 
weeks  to  six,  but  requires  a  personal  notice  to  be  served  and 
posted  in  the  town,  omitting  also  as  useless,  the  postung  oa 
the  court  house  door.  When  the  property  is  utuated  in  a  dty 
or  Tillage,  it  requires  the  publicatimi  bi  a  newspaper  theieiOy 
if  any. 

§  1387.  At  the  time  and  place  specified  in  the  notice, 
the  sale  may  be  postponed  on  the  request  of  any  perssn 
claiming  an  interest  in  the  premises,  or  for  want  of  bid-  * 
ders,  by  a  public  announcement  of  the  postponement, 
and  publishing  notice  thereof,  as  soon  as  pmcticable,  in 
the  same  newspaper,  at  the  foot  of  the  original  notice, 
i^ciiying  the  time  and  place  to  which  the  postpone- 
ment is  made,  and  continuing  the  notice  until  the  time 
appointed  therein  for  the  sale.  It  may  be  again  post- 
poned, and  from  time  to  time  in  the  same  manner,  but 
no  costs  or  fees  for  making  such  postponement,  or  pub- 
lishing or  continuing  the  notice,  can  be  a  charge  on  the 
mortgaged  property. 

§  1388.  The  sheriflf  of  the  county  must,  upon  request, 
attend  either  in  person  or  by  deputy,  at  the  time  and 
place  of  sale,  to  superintend  the  sale,  and  to  receive 
and  keep  the  money  or  securities  paid  or  deposited 
thereon. 

§  1389.  The  sale  must  be  by  public  auction,  between 
the  hours  of  nine  in  the  forenoon^  and  four  in  the  after- 
noon.   If  the  mortgaged  property  be  situated  in  a  city 
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or  village,  the  sale  must  be  therein,  otherwise  it  may 
be  in  any  part  of  the  county  where  the  property  lies. 
If  the  property  be  a  farm,  or  distinct  lot,  lying  partly 
in  two  or  more  counties,  the  sale  must  be  in  the  county 
where  the  mansion  house,  or  chief  building  on  the  pro 
perty  is  situated,  or  if  there  be  none,  or  two  or  more  in 
different  counties,  the  sale  may  be  in  either  county.  If 
the  property  consist  of  distinct  farms  or  parcels,  they 
must  be  sold  separately,  but  when  a  part  has  been  sold 
for  sufficient  to  satisfy  the  amount  due  and  costs,  an- 
other parcel  cannot  be  sold. 

§  1390.  Immediately  after  the  last  parcel  is  struck  off, 
the  sheriff  or  auctioneer  must  give  public  notice  of  the 
time  and  place  at  which  application  will  be  made  to  a 
judge  to  confirm  the  sale,  which  time  must  be  not  less 
than  three  nor  more  than  ten  days  thereafter. 

Tlds  is  deemed  a  sufficient  notice  to  all  who  hav^  had 
notice  of  the  sale,  to  attend  and  protect  their  rights.  Par- 
ties having  junior  liens  will  be  likely  to  attend  the  sale,  to 
see  that  the  property  is  sold  for  its  value. 

§  1391.  The  mortgagee,  or  his  assignee,  may  prescribe 
the  terms  of  sale,  and  may  give  time  for  the  payment 
of  the  whole  or  part  of  the  purchase  money  due  him, 
and  may  become  the  purchaser  on  such  sale.  In  place 
of  payment  of  the  purchase  money  to  the  sheriff,  the 
purchaser  may  deliver  to  him  the  receipt  of  the  owner 
of  the  mortgage  therefor,  to  the  extent  of  the  amount 
due  him  thereon,  which  receipt  miut  be  returned  with 
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the  papers  to  the  judge,  on  the  application  for  confir- 
mation. 

The  sheriff,  and  his  sureties,  shall  be  responsible  for 
all  moneys  paid  to  him  on  such  sale,  in  the  same  man* 
ner  as  for  money  collected  on  execution,  and  he  must 
dispose  of  such  money  as  the  judge  may  direct. 

§  1392.  Upon  the  application  for  confirmation,  there 
must  be  produced  before  the  judge  the  original  mort- 
gage, and  any  bond  or  collateral  contract  for  the  pay- 
ment of  the  same  money,  or  proof  of  their  loss  or  de- 
struction, together  with  evidence : 

1.  Of  the  amount  due  on  the  mortgage  at  the  time 
of  the  sale,  after  allowing  all  payments*thereon : 

2.  Of  the  publication,  service  and  posting  of  notices, 
as  provided  in  sections  1385  and  1386,  and  every  post- 
ponement, and  notice  thereof,  and  its  publication,  as 
provided  in  section  1387,  and  also  the  service  of  the 
copies  of  the  notice,  specifying  upon  whom,  and  when 
and  how  made : 

3.  That  the  property  was  fairly  sold  to  the  highest 
bidder,  by  public  auction,  at  the  time*and  place  speci- 
fied in  the  notice  of  sale  or  postponement,  specifying 
the  several  parcels  sold,  the  person  to  whom  sold,  rhe 
amount  at  which  each  parcel  was  struck  off,  and  the 
order  in  which  they  were  sold,  the  amount  paid  by  such 
purchaser,  and  the  receipt,  if  any,  given  by  the  holder 
of  the  mortgage^  and  the  fact,  that  notice  was  publicly 
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I  given  of  application  for  the  confirmation,  at  a  specified 

time  and  place. 

r.  §  1393.  The  proof  mentioned  in  subdivisions  one  and 

»  two  of  the  last  section,  must  be  by  affidavit  of  the  party 

5  foreclosing :  that  of  publication,  by  affidavit  of  the  prin- 

ter of  the  newspaper,  or  his  foreman :  that  of  posting  and 
serving  notices,  and  of  postponing  the  sale,  by  affida- 
vit of  the  person  who  performed  the  service ;  or  if  made 
by  any  other  person,  reasons  satisfactory  to  the  judge, 
why  they  were  not  made  by  the  persons  above  desig- 
nated, must  be  shown  in  the  affidavits. 

§  1394.  Upon  the  application  for  confirmation,  or 
upon  a  day  to  which  it  may  be  adjourned,  the  judge 
may  correct  any  error  that  may  appear  in  the  state- 
ment of  the  amount  due  on  the  mortgage;  and  for  that 

purpose  may  examine  witnesses,  or  receive  other  evi- 
dence. 

If  it  appear  to  his  satisfaction,  by  the  evidence,  and 
by  inspection  of  the  mortgage,  or  other  collateral 
contract,  that  the  holder  was  entitled  to  foreclose  by 
rea9on  of  default  in  payment,  and  that  all  the  proceed- 
ings have  been  in  conformity  with  this  chapter  he  must 
confirm  the  foreclosure  and  sale,  by  an  order  indorsed 
on  or  attached  to,  the  affidavits  or  certificate  and  to 
be  filed  and  recorded  therewith  in  the  office  of  the 
county  clerk. 

Ample  power  is  given  to  the  judge  to  correct  errors^  and 
it  is  made  his  duty  to  investigate  and  examine  the  proceed- 
ingS}  and  either  give  or  withhold  his  judicial  sanction  to  them. 
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§  1395.  The  order  of  confirmation  must  show: 

1 .  The  names  of  all  the  persons  upon  whom  it  ap- 
pears that  the  notice  was  duly  served : 

2.  The  amount  due.  and  the  amount  of  costs  to 
which  the  party  foreclosing  is  entitled : 

3  The  whole  amount  for  which  the  property  was 
sold,  stating  the  surplus,  if  any,  or  the  deficiency,  if 
any,  remaining  due  on  the  mortgage,  and  unsatisfied 
by  the  sale : 

4.  If  there  be  payments  to  become  due,  unsatisfied 
by  the  sale,  and  also  other  property  mortgaged  and  not 
sold,  it  must  be  so  stated : 

5.  It  must  direct  that  the  foreclosure  and  sale  be 
confirmed,  and  that  the  evidence  with  the  order,  be 
filed  and  recorded. 

This  order  constitutes  the  judgment,  and  the  insertion  in  it 
of  the  names  of  the  persons  upon  whom  the  notice  has  been 
served, as  established  by  evidence,  together  with  the  other  facts 
necessary  to  ascertain  the  rights  of  parties  and  give  validity 
to  the  transaction,  secures  an  enduring  record  by  which  the 
rights  of  persons  holding  under  the  sale  are  rendered  safe. 

§  139G.  If  the  evidence  be  defective  it  may  be  amen- 
ded or  supplied.     If  it  appear,  that  one  or  more  parcels 

were  sold,  after  a  sum  had  been  raised  snfiSlcient  to 
satisfy  the  amount  due  with  costs,  the  sale  as  to  those 
parcels  may  be  vacated,  and  in  other  respects  confirm- 
ed. The  omission  to  serve  notice  on  persons  other  than 
the  mortgagor,  and  his  personal  representatives,  shall 
not  afiect  the  validity  of  the  foreclosure  and  sale,  in  re- 
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spect  to  the  persons  upon  whom  the  notice  was  served. 
Bat  a  sale  not  confirmed  as  provided  in  this  chapter  is 
void,  any  money  paid  thereon  must  be  restored, 
and  the  judge  by  order  may  enforce  the  restoration. 

§  1397.  When  a  person,  upon  whom  notice  is  re- 
quired to  be  served,  as  provided  in  section  1386,  cannot 
be  found,  and  his  place  of  residence  is  unknown,  and 
cannot  on  diligent  inquiry  be  ascertained,  and  that  &ct 
is  upon  the  application,  to  confirm  the  sale,made  to  ap- 
pear, by  affidavit,  to  the  satisfaction  of  the  judge,  the 
publication  and  posting  of  the  notice,  shall,  be  deem- 
ed a  good  service  on  such  person  and  his  name 
must  be  inserted  in  the  order  of  confirmation  accord- 
ingly. 

§  1398.  The  evidence  with  the  order  endorsed  or  at- 
tached, must  be  filed  and  recorded  at  length  in  the 
office  of  the  clerk  of  the  county,  where  the  land  was 
sold,  and  thereupon  operates  as  a  conveyance  of  the 
title  of  both  the  mortgagor  and  mortgagee  to  the  pur- 
chaser, and,  as  a  foreclosure  of  the  equity  of  redemp- 
tion of  every  person,  upon  whom  the  notice  was 
served  as  determined  in  the  order  of  confirmation, 
whose  interest  is  derived  from  the  mortgagor  sub- 
sequent to  the  mortgage,  or  from  a  lien  attached  since 
that  time. 

Laws  1844,  ch.  346,  §  4. 
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§  1399.  The  right  of  a  party  to  enforce  or  foreclose  a 
mortage,  as  provided  in  this  chapter,  or  the  validity  of 
the  mortgage,  or  the  amount  due  thereon,  may  be  con- 
tested by  action,  brought  at  any  time  before  the  sale  in 

favor  fo  any  party  interested,  against  any  party  who  may 
attempt  or  threaten  such  foreclosure*  In  such  action 
proceedings  on  the  summary  foreclosure  may  be  stayed 
by  injunction  on  such  terms,  as  the  court  may  direct, 
and  in  the  action  the  court  may  complete  the  foreclo- 
sure, or  not,  in  its  discretion. 

Although  this  right  has  hitherto  been  recc^nized  upon  ex- 
isting laws,  its  enactment  here  is  deemed  necessary  under  the 
provisions  of  this  chapter. 

§  1400.  At  any  time  prior  to  the  sale,  any  person 
having  an  interest  or  lien  upon  the  property,  subsequent 
to  the  mortgage,  may  assume  the  same,  by  paying  to 
the  holder  the  amount  secured  and  interest,  with  the 
costs  already  incurred,  together  with  the  amount  of  any 
lien  of  the  same  holder  subsequent  to  the  mortgage, 
and  prior  to  that  of  the  person  offering  to  assume  it ; 
and  he  shall  thereupon  be  entitled  to  an  assignment  of 
the  mortgage  and  of  such  subsequent  lien,  and  may 
proceed  in  the  foreclosure  or  discontinue  it,  at  his  option. 

This  section  is  in  conformity  with  the  decisions  of  the 
courts  in  relation  to  the  equities  between  the  holders  of  con- 
secutive liens,  though  the  decisions  have  not  been  entirely 
uniform,  as  to  the  extent  of  the  right  or  the  means  to  be  used 
to  acquire  the  righlsof  the  senior  incumbrancer.     It  is  a  case 
of  common  occurrence,  and  usually  arises  after  the  fore- 
closure has  been  commenced.    A  statutory  recognition  Of 
the  principle,  making  it  available  without  the  interference  of 
the  court,  is  believed  to  be  proper. 
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§  1401.  Upon  the  application  to  confirm  the  sale,  or 
at  such  other  time  as  the  judge  may  then  appoint,  he 
must  proceed  to  determine  in  a  summary  manner,  the 
right  of  any  person  entitled  to  an  interest  in  surplus 
money  arising  on  the  sale.  He  must  also  make  such 
order,  as  may  be  necessary,  for  the  disposition  of  any 
money  in  the  sherifi^'s  hands.  His  orders  in  the  case 
may  be  enforced  in  the  same  manner  as  orders  in  ac- 
tions, and  disobedience  thereof  may  be  punished  in  the 
same  manner. 

§  1402.  The  order  of  a  judge,  respecting  the  pay- 
ment or  distribution  of  money  arising  upon  the  sale 
of  mortgaged  property,  pursuant  to  this  chapter,  is  sub- 
ject to  appeal  to  the  supreme  court,  in  the  same  man- 
^ner,  as  an  order  refusing  a  state  writ 

§  1403.  When  a  part  of  the  money  secured  by  the 
mortgage  only  is  due,  and  part  of  the  property  remains 
unsold,  the  mortgage  may,  for  any  subsequent  default, 
be  again  foreclosed,  as  to  the  remainder  of  such  pro- 
perty, and  a  sale  thereof  made  as  at  first. 

Under  a  foreclosure  pursuant  to  a  power  of  sale  by  adver- 
tisement, when  part  of  the  money  only  is  due,  and  a  part  of 
the  property  sold,  it  is  doubtful  whether  another  sale  can  be 
had.    This  section  obviates  any  question  on  that  point. 

§  1404.  When  there  is  a  surplus,  arising  on  the  sale, 
beyond  the  amount  due,  with  costs,  and  there  remains 
a  sum,  secured  by  the  mortgage,  yet  to  become  due» 
the  holder  of  the  mortgage  is  entitled  to  receive  such 
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suiplos,  to  be  applied  to  the  amoant  next  to  become 
dae,  the  proper  rebate  of  interest  being  madei  If  he 
refuse  to  receive  the  surplus,  it  may,  by  order  of  the 
judge,  be  paid  to  the  person  next  entitled. 

§  1405.  Mortgages  to  the  people  of  the  state,  may  be 
foreclosed  as  provided  in  this  chapter. 

See  1  it.  S.J  236,  tit.  4,  ch.  9y  part  1,  §  1. 

§  1406.  The  costs  of  summary  foreclosure,  pursuant 
to  this  chapter,  and  to  be  retained  out  of  the  proceeds 
of  the  sale,  are  as  follows : 

1.  The  i»rinter's  fees  allowed  by  law  for  publishing 
notices ; 

2.  The  clerk's  fees  allowed  by  law  for  necessary 
searches  to  ascertain  interests  and  liens  subsequent  to 
the  mortgage; 

3.  For  posting  and  filing  notices,  one  dollar ; 

4.  For  service,  otherwise  than  through  the  prat  of- 
fice, of  a  copy  of  notice  on  the  mortgagor  and  other 
persons,  not  exceeding  five,  one  dollar  each ;  for  all 
over  five,  fifty  cents  each ; 

6.  For  service  on  each  person  served  only  through 
the  post  office,  twenty-five  cents ; 

6.  For  all  other  services,  prior  to  the  day  of  sale,  five 
dollars ; 

7.  For  attending  the  sale,  and  all  services  to  the  day 
of  application  for  confirmation,  five  dollars ; 
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8.  For  attending  the  judge  for  confirmationi  and  all 
subsequent  services,  five  dollars ; 

9.  The  clerk's  fees  allowed  by  law  for  recording  evi- 
dence and  order  of  confirmation ; 

10.  Sherifi^'s  fees  upon  the  sale,  for  the  first  parcel 
sold,  three  dollars ;  for  every  subsequent  parcel,  sepa- 
rately sold,  one  dollar;  for  attending  before  the  judge 
on  the  application  for  confirmation  with  money  received 
on  the  sale,  two  dollars;  and  for  all  money  actually  re- 
ceived by  him  on  the  sale  and  paid  over,  one-half  of 
one  per  cent. 

The  Commissioners  feel  some  delicacy  in  fixing  the  amount 
of  costs  for  legal  proceedings^  but  under  the  former  construc- 
tion of  their  duty  by  the  legislature,  they  nevertheless  feel 
bound  to  insert  them,  and  in  doing  S0|  they  are  mindful  that 
the  people  have  a  right  to  expect  a  low  rate  of  legal  feeSj 
while  they  can  say  to  the  profession,  that  there  is  no  restraint 
on  their  right  to  make  such  agreement  for  compensation  as 
they  see  fit. 
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CHAPTER  IV. 

8UMMABT  PROCEEDINGS  FOR  OBTAINING  POSSESSION  OF  REAL  PROPERTF 

IN  CERTAIN  CASES. 

SxcTiON  1407.  Forcible  entrj  defined  and  forbidden. 

1408.  Rettormtion  required  after  forcible  erietion. 

1409.  Landlord  restored  to  potseation,  when  tenant  deserts. 

1410.  In  what  cases  tenant  may  be  remored. 

1411 .  Proceeding  bj  complaint  and  action  or  order. 

1412.  Manner  of  service  by  an  officer. 

1413.  Proceeding  on  return  of  summons. 

1414.  Defendant  may  put  in  answer. 

1415.  Questions  to  be  tried  by  justice  or  jury. 

1416.  Judgment  of  removal,  when  made. 

1417.  Warrant  thereon. 

1418.  Trial  may  be  adjourned. 

1419.  Effect  of  remoyal  upon  the  lease. 

1420.  When  tenant  may  pay  rent  and  stay  warrant. 

1421.  When  proceeding  may  be  discharged. 

1422.  When  tenant  may  be  restored. 

1423.  Warrant  stayed  twenty  .four  hours  after  Judgment,  and  appeal 

allowed. 

1424.  On  appeal  and  security,  warrant  stayed. 

1425.  When  tenant  claims  under  another  landlord. 

1426.  Time  and  manner  of  removal. 

1427.  Justice  to  keep  entries  in  his  docket. 

1428.  Restitution  upon  conviction  of  forcible  entry. 

§  1407.  Entry  upon  real  property  can  only  be  made, 
where  entry  is  given  by  law,  and  then  it  must  not  be 
made  forcibly ;  and  an  entry  peaceably  made,  must  not 
be  forcibly  maintained,  against  one  who  is  entitled  to 
the  possession  A  forcible  entry  or  detention,  within 
the  meaning  of  this  section,  is  one  made  with  weapons, 
an  unusual  number  of  persons,  or  threats  of  violence, 
or  attended  with  any  other  breach  of  the  peace. 

This  chapter  is  intended  as  a  substitute  for  2  R.  S.,  507- 
517,  and  renders  the  course  of  proceeding  in  the  different 
cases^  uniform. 
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§  1408.  In  case  of  a  forcible  entry  or  detention,  the 
person  dispossessed  or  excluded  may,  upon  applica- 
tion made  within  one  month  thereafter,  be  placed  in 

possession,  if  entitled  thereto,  as  provided  in  this  chap- 
ter. 

^  1409.  If  a  tenant,  who  is  in  arrear  for  rent,  desert 
the  property,  leaving  the  same  unoccupied,  the  land- 
lord may  be  put  in  possession  thereof,  as  provided  in 
this  chapter. 

§  1410.  A  tenant  of  real  property,  for  a  term  less  than 
for  life,  may  be  removed  from  such  property,  as  provi- 
ded in  this  chapter,  in  the  following  cases : 

1.  Where  he  continues  in  possession  of  the  property, 
or  any  part  thereof,  after  the  expiration  of  his  term, 
without  the  permission  of  the  landlord  but  incase  of  a 
tenancy  at  will  or  sufferance,  it  must  be  first  terminated 
by  notice,  in  the  manner  prescribed  by  law ; 

2«  V/here  the  tenant  continues  in  possession,  without 
such  permission,  after  default  in  the  payment  of  rent 
pursuant  to  the  agreement  under  which  the  property  is 
held,  and  three  days  notice  in  writing  requiring  pay- 
ment of  the  rent  or  possession  of  the  property,  shall 
have  been  served  on  the  tenant,  in  the  manner  pre- 
scribed by  section  1412,  for  the  service  of  an  order; 

8.  Where  a  person  continues  in  possession  of  real 
property,  which  has  been  sold  upon  execution  against 
him,  or  against  the  person  under  whom  he  claims  by 

[civil  code.  J  38 
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a  title  subsequent  to  the  lien  on  which  it  was  sold,  after 
a  title  under  such  sale  shall  have  been  perfected,  and 
possession  thereunder  has  been  demanded ; 

4.  Where  a^person  continues  in  possession  of  real 
property,  which  has  been  sold  upon  summary  fore- 
closure of  a  mortgage,  executed  by  him,  or  by  the  per- 
son under  whom  he  claims  by  a  title  subsequent  to  the 
mortgage,  after  a  title  under  such  sale  shall  have  been 
perfected,  and  possession  thereunder  has  been  de- 
manded. 

§  1411.  A  complaint  most  be  made,  and  verified,  as 
in  an  action,  stating  plainly  and  concisely  the  faets 
necessary  to  establish  the  rights  oi  the  plaintiff,  and 
thereupon  either, 

1.  A  copy  of  the  complaint  must  be  served  upon  the 
defendant,  with  a  notice  from  the  plaintiff  that  unless 
the  defendant  previously  surrender  to  the  plaintiff  pos- 
session of  the  premises,  application  will,  at  a  specified 
time  and  place,  be  made  to  a  justice  of  the  town  or 
justices'  district  where  the  property  is  situated,  for  a 
warrant  of  possession  in  favor  of  the  plaintiff;  or, 

2.  The  complaint  must  be  delivered  to  such  justice, 
who  shall  make  an  order,  requiring  the  defendant  to 
surrender  possession  of  the  property  to  the  plaintiff,  or 
show  cause  before  the  justice,  at  a  specified  place  and 
time,  why  a  warrant  of  possession  should  not  be  issued 
in  favor  of  the  plaintiff. 
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§  1413.  The  notice  or  order,  with  a  eopy  of  the  com- 
plaint)  must  be  served  by  a  sheriff  or  constable  at  least 
txro  days  befDre  the  day  of  appearance,  either, 

1.  By  delivering  it  to  the  defendant  personally;  or 

2.  If  he  be  absent  from  his  place  of  residence,  and 
from  his  usual  place  of  business,  by  leaving  it  with  some 
person  of  suitable  age  and  discretion  at  either;  or, 

3.  If  such  place  of  residence  and  business  cannot  be 
ascertained,  or  a  person  of  suitable  age  and  discretion 
there  cannot  be  found,  then  by  affixing  it,  in  a  conspi- 
cuous place,  on  the  property,  respecting  which  the  pro- 
ceeding is  had,  and  also  delivering  a  copy  to  a  person 
there  residing,  if  such  person  can  be  found. 

The  officer  must  make  a  return  certifying  the  time 
and  manner  of  service. 

§  1413.  If  at  the  time  appointed,  the  defendant  do 
tiot  appear  and  defend,  the  justice,  upon  production  of 
the  complaint,  and  a  certificate  of  service  of  a  copy 
thereof  and  of  the  notice  or  order,  must  give  judgment 
that  the  defendant  be  removed  from  the  property,  and 
the  plaintiff  be  put  into  the  possession  thereof. 

§  1414.  The  defendant  may  at  the  time  for  appear- 
ance, make  and  deliver  Jo  the  judge  an  answer  to  the 
complaint,  verified  as  in  an  action,  denying  any  of  the 
material  allegations  thereof,  or  alleging  any  defence 
he  may  have. 
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§  1415.  The  qustioDs  arising  on  the  complaint  and 
answer  must  he  tried  by  the  justice,  or,  if  either  party 
demand  it,  a  jury  must  he  summoned  to  try  the  qaes* 
tion  of  fact,  if  any.  The  jury  must  be  formed  as  in 
justices'  courts,  and  the  pro  visions  of  this  code,  respect- 
ing trials  by  jury  in  justices'  courts,  apply  to  trials  by 
jury  under  this  chapter. 

<§  l416.  If  the  justice  find,  or  the  verdict  of  the  jury 
be  rendered,  in  favor  of  the  plaintiff,  the  justice  must 
give  judgment,  that  the  defendant  be  removed  from  the 
property,  describing  it,  and  the  plaintiff  put  in  the  posses* 
sion  thereof,  and  also  that  the  defendant  pay  the  costs 
specified  in  the  order. 

§  1417.  For  the  execution  of  a  judgment  of  removal, 
a  warrant  must  be  signed  by  the  justice  and  delivered 
to  the  sheriff  of  the  county,  or  to  the  marshal  or  con- 
stable of  the  city  or  town  in  which  the  property  is  sit- 
uated, commanding  him  to  remove  the  defendant  fiom 
the  property,  and  put  the  plaintiff  into  possession  there- 
of, and  to  collect  the  costs  of  the  proceedings  specified 
in  the  warrant.  The  officer  to  whom  the  warrant  is 
directed  and  delivered,  latLst  execute  the  same  as  pres- 
cribed in  section  1426,  and  must  collect  the  costs  in 
the  same  manner,  as  upon  a  judgment  in  a  justices' 
court. 

§  1418.  Upon  the  request  of  either  party,  the  justice 
may  adjourn  the  trial,  for  the  purpose  of  enabling  such 
party  to  procure  his  witnesses,  whenever  it  appears  to 
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I:  be  necessary,  and  dae  diligence  has  been  already  used ; 

•t  but  such  adjournment  cannot,  without  the  consent  of 

;  both  parties,  exceed  ten  days  in  the  whole. 

S  1419.  When  a  warrant  is  issued  for  the  removal  of 
a  tenant,  the  coutract  under  which  he  holds,  if  any,  is 

m 

thenceforth,  terminated,  and  the  relation  of  landlord 
and  tenant  between  the  parties,  ceases,  except  as  provi- 
ded in  section  1422. 

r 

§  1420.  The  tenant  can  stay  the  issuing  of  the  war- 
rant, when  the  application  grows  out  of  the  failure  to 
pay  rent,  if,  before  the  warrant  be  actually  issued,  he 
pay  the  rent  due,  with  costs,  or  give  to  the  landlord  se- 
curity, approved  by  the  justice,  for  the  payment  there- 
of in  ten  days. 

§  1421.  Proceedings  must  be  stayed,  when  the  ap- 
plication grows  out  of  a  sale  by  execution  or  fore- 
closure of  a  mortgage,  if,  at  any  time  before  the  issuing 
of  the  warrant,  the  occupant : 

1.  Pay  the  costs  of  the  proceedings: 

2.  File  with  the  justice  an  affidavit,  that  he  claims 
the  possession  of  the  property,  by  virtue  of  a  title  ac- 
quired after  the  sale,  which  defeats  the  plaintiff's  right 
of  possession,  or  that  he  claims  as  guardian  or  trustee 
of  another  not  made  a  defendant :  and 

3.  Deliver  to  the  plaintiff  an  undertaking,  with  sure- 
ties approved  by  the  justice,  to  the  effect,  that  he  will 
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commit  no  waste  during  his  occupancy  of  the  proper- 
ty, and  that  if  an  action  be  brought  by  the  plaintiff, 
within  three  months,  for  the  reoovery  of  the  possession 
thereof,  he  will  pay  the  costs,  and  such  damages  as 
may  be  recovered  therein  for  withholding  the  posses- 
sion. 

§  1422.  When  the  application  is  und^  the  second 
subdivision  of  section  1410,  if  the  unexpired  term  of  the 
lease,  imder  which  the  property  is  held,  exceed  one 
year  at  the  time  of  issuing  the  warrant,  and  the  notice 
or  order  was  not  personally  served  upon  the  tenant,  he, 
or  hifi  successor  in  interest,  or  one  having  a  lien  upon 
the  property,  may,  within  sixty  days  after  the  execution 
of  the  warrant,  pay  or  tender  to  the  lessor  or  his  suc- 
cessor in  interest,  or  to  the  justice,  the  rent  in  arrear  to 
that  time,  with  interest  aijd  costs,  and  thereupon  the 
premises  must  be  restored  to  the  tenant,  or  his  succes- 
sor in  interest,  who  shall  hold  the  same  according  to 
the  terms  of  the  original  lease. 

§  1423.  The  warrant  cannot  issue  until  twenty-four 
hours  after  the  judgment  of  removal,  and  during  that 
time  the  defendant  may  appeal  from  the  judgment 
The  appeal  must  be  made,  in  the  same  manner,  and  to 
the  same  court,  as  from  a  justice's  judgment,  and  the 
proceedings  upon  the  appeal  are  the  same. 

§  1424.  If  the  appellant  desire  a  stay  of  the  proceed- 
ings, he  innst  give  security,  by  an  undertaking  execut- 
ed by  one  or  more  sureties,  approved  by  the  justice  or 
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the  county  judge,  to  the  effect,  that  if  the  judgment  he 
affirmed,  the  appellant  will  ohey  the  judgment  of  re- 
moval, pay  the  value  of  the  use  of  the  property  during 
the  appeal,  the  costs  specified  in  the  warrant,  and  the 
costs  of  the  appeal. 

§  1425.  Upon  an  affidavit  that  the  defendant  is  the 
tenant  of  another  under  a  subsisting  lease,  the  landlord 
may  defend  the  proceeding  either  with  or  without  the 
tenant 

§  1426.  A  warrant  of  removal  can  only  be  executed 
in  the  day  time.  The  officer  must  execute  it,  by  re- 
moving the  defendant  and  any  other  person  occupying, 
by  his  permission,  any  part  of  the  property,  as  his 
tenant  or  otherwise,  and  putting  the  plaintiff  into  pos- 
session. But  when  the  premises  are  underlet,  the 
under-tenant  can  not  be  removed,  unless  the  summons 
has  either  been  served  upon  him  or  posted  in  a  conspi- 
cuous placa  on  the  property. 

§  1427.  The  justice   must  make   an   entry,   in   his 

docket,  of  the  proceedings,  and  such  entry  is  evidence 

thereof. 

% 
§  1428.  Upon  the  conviction  of  a  defendant  on  an 

indictment,  for  forcible  entry  or  forcible  detention,  in 

a  court  of  sessions  or  a  court  of  oyer  aad  terminer, 

the  court  may  award  restitution,  in  the  same  manner 

as  a  justice  upon  a  verdict  pursuant  to  this  chapter. 
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TITLE  m. 

OF  THE  ENFORCEMENT  OF  LIE!f8«^ 

CHAmm  I.  LI«iM  in  g«iermL 

n.  Liens  on  bnildings. 

III.  Lieni  on  TMiels. 

IT.  Lleni  on  earg oet  for  wharfage. 

y  •  Lleni  on  things  doing  dtuMg®  wpoa  real  property^ 

TI.  0«n«ral  proririonfl. 

This  title  is  proposed  as  a  substitute  for  rarioas  proyiaions 
of  the  reTiaed  statutes  and  sereral  special  statutes. 

CHAPTER  L 

LIEKS  IN  GENXaAL. 

BxcTiOM  1429.    Definition  of  lien*. 

1430.    Different  kinda  of  Ueni . 

1429.  A  lien  is  a  right  to  have  satisfaction  of  a  claim 
out  of  a  particular  thing,  or  to  retain  possession  of  it 
until  the  claim  is  paid. 

§  1430.  The  liens,  of  which  the  enforcement  is  pro- 
vided in  this  title,  are  of  four  kinds : 

1.  Liens  on  huildings : 

2.  Liens  on  vessels : 

3.  Liens  on  cargoes  for  wharfiige. 

4.  Liens  on  things  doing  damage  upon  real  property : 
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CHAPTER  II. 

LIENS    ON   BUILDINGS. 

SxCTioN  1431*  Liens  on  buildings. 

1432.  Limit  of  aggregate  of  liens. 

1433.  Lien  to  be  described  and  registered  with  county  clerk. 

1434.  Registry,  how  made,  and  its  eflbet. 

1435.  Manner  of  discharging  lien. 

1436.  Summary  proceeding  to  settle  liens. 

1437.  Judgment  to  be  given  thereon. 

1438.  Actions  to  enforce  liens. 

§  1431.  A  person  who,  under  the  authority  of  the 
owner,  performs  labor,  or  supplies  materials,  towards 
the  erection,  alteration,  or  repair  of  a  building,  in  a 
city  or  incorporated  village  of  this  state,  may  create  a 
lien  on  the  building  and  on  the  interest  of  the  owner 

in  the  lot  of  land  upon  which  it  stands,  for  the  price 
or  value  of  such  labor  or  materials,  as  provided  in  this 
chapter. 

See  laws  of  1830,  chap.  330;  1832,  cbap.  120;  1844, 
chap.  220-305  ;  1845,  chap.  205.  The  system  is  extended 
by  this  chapter  to  all  the  cities  and  incorporated  villages  of 
this  state.  It  is  at  this  time  a  prevailing  and  wise  policy  to 
make  laws,  as  far  as  possible,  general  throughout  the  state. 

§  1432.  The  aggregate  of  such  liens  cannot  exceed 
the  amount,  which  the  owner  of  the  building  would  be 
otherwise  liable  to  pay,  for  such  erection,  alteration  or 
repair. 

§  1433.  The  lien  must  be  registered  with  the  clerk  of 
the  county  where  the  building  is  situated,  or  in  the  city 
of  New- York,  with  the  register  of  that  city  and  county, 
as  follows : 
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The  claimant  must  deliver  to  the  clerk  a  state- 
ment in  writing,  verified  by  affidavit,  setting  forth 
briefly  the  following  particulars : 

1.  The  situation  of  the  building,  designating  it  by 
the  street  on  which  it  is  situated,  and  the  number  of 
the  lot,  if  the  street  be  named,  and  the  lot  numbered, 

or  otherwise  by  some  certain  or  known  designation : 

2.  The  owner  of  the  building,  under  whose  authority 
the  lien  was  created : 

3.  The  particulars  of  the  claim  and  the  amount  there- 
of, which  amount,  if  the  claim  be  made  before  the  la- 
bor has  been  performed,  or  the  materials  supplied,  and 
the  amount  payable  therefor  has  become  due,  must  be 
the  amount  payable  by  the  terms  of  the  contract  with 
the  claimant,  or  capable  of  being  ascertained  therefrom 
by  computation,  if  afterwards,  the  amount  actually 
due :  and, 

4.  A  copy  of  the  contract  with  the  claimant,  if  it  be 
in  writing,  and  if  not  in  writing,  a  statement  of  its 
substance. 

§  1434.  The  clerk  must  thereupon  register  the  lien, 
in  a  book  to  be  kept  by  him  for  that  purpose,  called  the 
"  book  of  liens.'*  The  entries  must  be  arranged  alphabe- 
tically, under  the  name  of  the  owner,  and  of  the  street, 
separately.  It  must  contain  the  name  of  the  claimant 
and  of  the  person  against  whom  the  claim  exists,  the 
amount  of  the  lien,  the  time  when  filed,  and  a  brief 
description  of  the  property.    A  copy  of  the  statement 
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must  be  served  on  the  owner,  by  delivering  it  to  him 
personally,  or  by  leaving  it  at  his  residence  with  a  per- 
son of  suitable  age  and  discretion,  or  by  depositing  it 
in  the  post  office,  directed  to  him  at  his  place  of  resi- 
dence. From  the  time  of  filing  the  statement,  and  ser- 
ving the  copy,  the  claimant  shall  have  a  lien  on  the 
land  and  building,  for  the  amount  then  actually  due  to 
him  for  work  and  materials,  or  which  afterwards  be- 
comes due,  pursuant  to  the  contract  referred  to  in  the 
statement ;  but  such  statement  must  be  made  and  filed, 
before  the  expiration  of  thirty  days  after  the  comple- 
tion of  the  work  or  the  supply  of  the  materials. 

§  1435.  Tlie  lien  may  be  discharged,  as  follows: 

1.  By  filing  a  certificate  of  the  claimant  or  his  suc- 
cessor in  interest,  acknowledged  or  proved  in  the  same 
manner  as  the  satisfaction  of  a  mortgage,  stating  that 
the  lien  is  discharged  :  or 

3.  By  the  deposit  with  the  clerk,  of  a  sum  of  money 
equal  to  the  amount  claimed,  which  money  shall  there- 
upon be  hiAd  subject  to  the  lien :  or 

3.  By  an  entry  of  the  clerk,  made  in  the  book  of  liens, 
after  one  year  has  elapsed  since  the  filing  of  the  claim, 
stating  that  no  notice  has  been  given  to  him  of  legal 
steps  to  enforce  the  lien  :  or 

4.  By  a  notice  from  the  owner  to  the  claimant,  after 
the  amount  has  become  payable,  requiring  him  to  com- 
mence an  action,  for  the  enforcement  of  his  lien,  and 
the  lapse  of  thirty  days  thereafter,  without  the  com- 
mencement of  such  action :  or 
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5.  By  satisfaction  of  the  lien,  upon  an  action  for  the 
enforcement  thereof 

§  1436.  After  the  registry  of  a  lien,  and  the  perform- 
ance of  the  work,  or  the  supply  of  the  materials,  the 
claimant  or  the  owner  may  either  serve  personally 
upon  the  other,  a  notice  in  writing,  requiring  him  to 
appear  hefore  a  justice  of  the  peace  of  the  county,  at  a 
specified  time,  not  less  than  five  days  firom  the  time  of 
service,  and  suhmit  to  an  accounting  for  the  amount  due 
for  such  lahor  or  materials.  At  the  time  mentioned  in 
the  notice,  or  at  such  other  time  as  the  accounting  may 
be  adjourned  to,  the  parties  appearing  must  each  de- 
liver to  the  justice,  an  account  in  writing  of  his  claim  or 
ofiset,  if  any,  verified  by  affidavit,  and  submit  to  exam- 
ination thereupon,  under  the  direction  of  the  justice. 
If  both  parties  appear,  and  there  arise  a  question  of 
fact,  a  jury  may  be  demanded  by  either,  and  such  ques- 
tion must  be  tried  by  a  jury  in  the  same  manner,  as  an 
issue  joined  in  an  ordinary  action  in  a  justice's  court. 
In  like  manner,  a  contractor,  that  is  a  person  who  con- 
tracts with  the  owner  for  labor  and  materials,  and  who 
employs  persons  under  him  to  do  work,  or  furnish  ma- 
terials, may  serve  on  such  persons,  and  receive  fi-om 
them  a  similar  notice  with  the  like  effect ;  and  a  payment 
made  by  the  owner,  to  a  person  employed  by  a  con- 
tractor must  be  allowed  by  such  contractor,  in  his  ac- 
count with  the  owner,  to  the  extent  of  any  judgment 
which  may  be  recovered  by  such  person  against  such 
contractor,  pursuant  to  this  section. 
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§  1437.  Upon  the  accounting  mentioned  in  the  last 
section,  whether  a  jury  he  called  or  not,  witnesses  may 
be  produced  by  either  party,  and  judgment  must  be 
rendered  upon  the  amount  found  by  the  jury  or  the  jus- 
tice; which  judgment  has  the  same  effect,  is  subject  to 
appeal,  and  may  be  enforced  in  the  same  manner,  as  a 
judgment  in  an  ordinary  action  in  a  justice's  court. 

§  1438.  After  the  performance  of  the  work,  or  the  sup- 
ply of  the  materials,  and  the  expiration  of  any  credit  stipu- 
lated for  the  payment,  the  ]ien  mentioned  in  this  chapter 
may  be  enforced,  by  an  action.  In  such  action,  all  per- 
sons whose  liens  are  registered,  as  provided  in  section 
1433,  may  be  made  parties,  and  the  court  may,  by  the 
judgment,  direct  a  sale  of  the  land  and  building  for  the 
satisfaction  of  the  liens  and  costs ;  such  sale  to  be  with- 
out prejudice  to  the  rights  of  any  prior  incumbrancer, 
owner  or  other  persons  not  parties  to  the  action.  If 
several  such  actions  be  brought  by  different  claimants, 
and  be  pending  at  the  same  time,  the  court  may  order 
them  to  be  consolidated  into  one. 
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CHAPTER  m. 

LIENS  OK  VESSELS. 

Section  1439.  Liens  on  ressels  allowed,  cases  specified. 

1440.  Manner  of  enforcing^  liens. 

1441.  All  persons  bavins^  an  interest  to  be  parties. 

1442.  Summons,  its  contents  and  service. 

1443.  Vessels  may  be  attached. 

1444.  Several  actions  may  be  consolidated. 

1445.  Vessels  under  seizure  by  United  i^tates,  exempt. 

§  1439.  A  debt,  amounting  to  at  least  fifty  dollars, 
contracted  in  this  state  by  the  owner,  master,  agent  or 
consignee  of  a  vessel,  is  a  lien  upon  the  vessel,  her  tac- 
kle, apparel  and  furniture,  when  contracted  for  either 
of  the  following  purposes : 

1.  Work  done,  or  materials  furnished  in  this  state, 
towards  the  building,  repairing,  equipping  and  furnish^ 
ing  thereof; 

2.  Provisions  and  stores  furnished  in  this  state,  pro- 
per for  the  use  of  the  vessel  at  the  time  they  were  fur- 
nished ; 

3.  Wharfage  and  keeping  the  vessel  in  port,  includ- 
ing the  expense  of  employing  persons  to  watch  her. 

This  lien  has  preference  over  every  other  lien,  ex- 
cept  for  mariners'  wages.  But  it  ceases  in  twelve  days 
after  the  vessel  leaves  the  port  where  the  debt  was 
contracted  for  another  place  in  this  state,  and  imme- 
diately upon  her  leaving  this  state. 

4.  Damage,  occasioned  to  a  vessel  by  collision  with 
another,  through  the  negligence  or  wilful  misconduct 
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of  its  navigator,  if  it  exceed  fifty  dollars,  is  also  for  thirty- 
days  afler  the  coUison,  a  lien  upon  the  vessel  doing  the 
injury. 

See  2  R.  S.y  493,500,  and  Laws  of  1831,  chap.  318. 

§  1440.  The  lien  mentioned  in  the  last  section,  may 
he  enforced  by  an  action ;  in  which  the  court  may  or- 
der the  sale  of  the  vessel  and  the  tackle,  apparel  and 
furniture  thereof,  or  the  tackle,  apparel  and  furniture 
alone,  and  the  application  of  the  proceeds  for  the  pur- 
pose of  satisfying  the  liens  thereon.  Upon  a  judgment 
of  sale,  the  sale  must  be  made  by  the  sherifi*,  and  his 
bill  of  sale,  made  in  pursuance  thereof,  vests  in  the 
purchaser  a  valid  title  to  the  property  sold,  as  against 
all  the  parties  to  the  action. 

§  1441.  Every  person  having  an  interest  in,  or  lien 
upon  the  vessel  whose  name  is  known  to  the  plaintiflf, 
must  be    made  by    name,   a  party  to    the    action, 

either  as  plaintiff  or  defendant,  and  all  other  persons 
having  such  interest  or  lien,  are  to  be  deemed  parties 
defendants. 

§  1442.  The  summons  must  be  directed  by  name  to  the 
known  defendants,  and  generally  to  all  other  persons  un- 
known having  an  interest  in  the  vessel  or  a  lien  there- 
on, and  mu^t  contain  a  brief  description  of  the  vessel, 
stating,  if  contained  in  the  complaint,  its  name,  the 
port  to  which  it  belongs,  the  name  of  its  last  comman- 
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der,  and  briefly  the  object  of  the  action,  The  sam- 
mons  must  be  served  upon  the  defendants  named  there- 
in as  prescribed  in  section  628,  and  upon  the  unknown 
defendants  as  prescribed  in  sections  629  and  630. 

§  1443.  In  such  action,  the  plaintiff*,  at  the  time 
of  filing  the  complaint,  may  have  the  vessel  attached 
as  a  security  for  the  satisfaction  of  such  liens  as  shall 
thereon  be  adjudged  valid.  The  mode  of  proceeding 
to  obtain  such  attachment,  to  execute  and  discharge  it, 
is  the  same  as  upon  the  ordinary  provisional  remedy  by 
attachment. 

§  1444.  If  several  such  actions  be  brought  by 
diiSerent  persons  having  liens  upon  the  same  vessel, 
and  be  pending  at  the  same  time,  the  court  may  order 
them  to  be  consolidated  into  one. 

$  1445.  No  proceeding  under  this  chapter  can  be 
had  against  a  vessel  which  shall  have  been  seized  by 
virtue  of  process  from  a  court  of  the  United  States,  hav- 
ing admiralty  jurisdiction,  while  such  vessel  is  actually 
held  under  such  seizure,  nor  against  a  vessel  which 
shall  have  been  sold  by  order  of  such  court,  except  for 
debts  contracted  after  the  sale.  But  nothing  in  this 
section  impairs  the  validity  of  any  lien  created  by  this 
chapter,  the  payment  of  which  shall  be  decreed  by  a 
court  of  the  United  States. 
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CHAPTER  IV. 

LIENS  OK  CARGOES   FOR   WHARFAGE. 

SxcnoK   1446.  Lien  for  wharfage>  when. 

1447.  Notice  to  be  giren. 

1448.  Appraisement  to  be  made. 

1449.  Sale  how  made. 

§  1446.  When  a  vessel  has  lain  twenty-four  hours  at 
a  wharf  in  this  state,  for  which  wharfage  is  due,  and 
the  same  has  been  demanded  of  the  master  or  owner,  by 
notice  left  on  board  with  one  of  the  company  of  the 
vessel,  and  neither  payment  is  made  nor  security  given 
therefor,  the  owner  of  the  wharf  may  distrain  any  chat- 
tels on  board  the  vessel  for  the  amount ;  and  so,  from 
time  to  time  as  often  as  twenty-four  hour's  wharfiige 
becomes  due.  The  distress  must  be  made  by  a  con- 
43table  or  marshal. 

§  1447.  The  officer  making  the  distress,  must  imme- 
diately give  notice  thereof,  with  the  cause  of  the  dis- 
tress, the  amount  of  wharfage  due,  and  an  inventory  of 
the  property  taken,  by  leaving  it  on  board  with  one  of 
the  company  of  the  vessel. 

§  1448.  If,  at  the  expiration  of  five  days  after  the  no- 
tice, the  wharfage  due,  with  the  costs  of  the  distress, 
be  not  paid,  and  the  property  distrained,  be  not  legally 
reclaimed,  the  officer  must  summon  two  disinterested 
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householders,  who  shall  be  sworn  by  him,  fairly  to 
praise  the  property  distrained.     They  most  thereupon 
make  and  certify  the  appraisement. 

§  1449.   The  officer  must,  thereupon,   give  six  days 
public  notice  of  the  sale  of  the  property  distrained,  by 
affixing  it  on  a  conspicuous  part  of  the  wharf  for  which 
the  wharfage  was  due,  and  also  in  two  public  places  in 
the  town  or  ward.    On  the  day  and  at  the  place  ap- 
pointed, he  must  sell  the  property  by  public  auction^ 
and  apply  the  proceeds  to  the  satisfaction  of  the  wharf- 
age due,  and  costs,   and  pay  the  surplus,  if  any,  to  the 
owner  of  the  property. 


CHAPTER  V. 

LIEN  ON  THINGS  DOING   DAMAGE  UPON  REAL   PROPERTT. 

8KCT10N  1460.  Lien  on  things  doing  damage  may  be  enforced  by  diatrest. 

1461.  BistwM  defined. 

1462.  Fence  yiewers  to  receive  notice  in  twenty -foar  hours. 
14d3.  Fence  viewers  to  appraise  damage. 

1464.  Beasts  distrained  to  be  impounded. 

1466.  Disposition  of  beasts  when  impounded. 
1456.  Damage  and  fees  to  be  paid  when  released. 

1467.  other  property,  and  If  thef  e  be  no  povnd,  beasts,  when  distrained, 

to  be  kept  by  the  distrainer. 

1466.  Notice  and  sale  of  property  distrained. 

1460.  When  notice  to  be  in  a  newspaper. 

1460.  Notice  to  be  serred  on  the  owner  if  known. 

1461.  If  damage  be  not  paid,  sale  by  an  officer. 

1462.  Hanner  of  sale  as  on  ezeeation,  and  disposition  of  proceeds. 

1463.  Secority  may  be  required  before  surplus  ordered  paid  to  the 

claimant ,  • 

§  1450.  A  person^  haying  an  interest  in  real  property, 
or  entitled  to  its  use  or  prodace^  who  may  find  beasts, 
or  inanimate  things,  unlawfully  thereon  doing  tlamage, 
unless  they  are  at  the  time  in  the  immediate  use  or 
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manual  possession  of  another,  has  a  lien  upon  them  for 
such  damage,  which  he  may  enforce  by  distress. 

§  1451.  A  distress  is  the  taking  of  personal  property 
into  the  custody  of  a  party  by  his  own  act,  without 
legal  process,  for  the  enforcement  of  a  lien. 

§  1452.  When  a  distress  is  made,  the  distrainer  must 
keep  the  property  safely,  until  the  appraisement  of  his 
damage,  and,  within  twenty-four  hours  after  the  dis- 
tress, unless  it  was  made  on  a  Saturday,  and  then  be- 
fore the  Tuesday  morning  thereafter,  he  must  apply  to 
two  fence  viewers  of  the  town  to  make  the  appraise- 
ment. 

See  2  R.  S.  617,  ^  1—26. 

§  1453.  The  fence  viewers  must  immediately  repair 
to  the  place,  view  the  damage,  and  thereupon  ascertain 
and  certify  the  amount  thereof,  with  their  fees.  They 
must  also  determine  any  dispute  which  may  arise,  re- 
specting the  sufficiency  of  a  fence  around  the  property, 
where  the  damage  was  done,  and  may  take  the  testi- 
mony of  witnesses,  and  for  that  purpose  may  adminis- 
ter oaths. 

§  1454.  When  the  distress  is  of  beasts,  and  the  da- 
mage and  fees  are  not  paid,  the  distrainer,  within 
twenty-four  hours  after  the  appraisement  must  cause 
the  beasts  distrained  to  be  put  into  the  nearest  pound 
in  the  city  or  town,  if  there  be  one,  there  to  remain  till 
the  payment  of  the  damages  and  fees,  or  the  sale  of  the 
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beasts  as  prescribed  in  section  1462,  or  until  the  beasts 
are  legally  reclaimed.  He  must  also  deliver  the  certifi- 
cate of  the  fence  viewers  to  the  pound  master. 

§  1455.  The  pound  master  must  receive,  and  keep  in 
the  pound,  the  beasts  so  delivered,  and,  unless  the 
same  be  reclaimed  or  discharged  according  to  law  with- 
in six  days,  sell  them,  or  so  many  of  them  as  may  be 
necessary,  by  auction,  giving  forty-eight  hours  notice 
thereof,  by  advertisement  posted  at  the  pound  and  at 
the  nearest  public  place.  While  the  beasts  remain  in 
the  pound  their  owner  may  feed  them  without  disturb- 
ance. From  the  proceeds  of  the  sale  the  pound  master, 
after  deducting  the  amount  of  his  fees  and  charges  ibr 
keeping  the  beasts,  and  the  charges  of  sale,  must  pay 
to  the  distrainer  the  damages  so  certified,  with  the  iees 
of  the  fence  viewers,  and  the  surplus,  if  any,  to  the 
owner  of  the  beasts.  If  no  owner  appear  to  claim  the 
surplus,  within  a  year  after  the  sale,  it  must  be  paid  to 
the  overseers  of  the  poor  of  the  city  or  town,  for  the 
use  of  the  poor. 

§  ]  456.  A  pound  master,  with  whom  beasts  are  im- 
pounded, must  discharge  them,  on  being  paid : 

1.  The  amount  of  damage  certified  by  the  fence 
viewers : 

2.  The  fees  of  the  fence  viewers : 

3.  The  fees  of  the  pound  master,  with  his  reasonable 
charges  for  feeding  the  beasts,  if  fed  by  him,  not  ex. 
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ceeding  six  cents  for  each  beast  every  twenty-four  hours, 
and 

4.  In  the  city  of  New- York  fifty  cents  a  day  each, 
for  every  day  they  remain  in  the  pound. 

§  1457.  When  distress  is  made  of  inanimate  things 
doing  damage,  or,  when  distress  is  made  of  beasts  and 
there  is  no  pound  in  the  city  or  town,  the  distrainer 
must  keep  the  things  or  beasts  in  a  safe  and  convenient 
place,  until  the  damage  is  appraised,  and  they  are  sold 
or  otherwise  disposed  of. 

§  1458.  In  the  cases  provided  for  in  the  last  section, 
the  distrainer  must  affix  a  notice  in  three  public  places 
of  the  town  six  days  before  the  sale,  as  follows : 

1.  Specifying  the  property  distrained,  and  the  amount 
of  damage  certified : 

2.  Requiring  the  owner  of  the  property  to  redeem, 
and  remove,  it  before  the  day  appointed  for  the  sale : 

3.  Stating  that  the  property  will  be  sold  at  a  specifi- 
ed  time  and  place,  to  pay  the  damage  and  the  charges 
of  the  proceedings. 

§  1469.  If  the  value  of  the  property  distrained,  as  cer- 
tified by  the  appraisers,  exceed  fifty  dollars,  the  dis- 
trainer must  also  publish  a  similar  notice,  in  the  near- 
est newspaper,  once  a  week  for  four  weeks,  but  in  such 
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case,  the  time  of  sale  must  be  at  least  thirty  days  from 
the  first  publication  of  the  notice. 

1460.  If  the  owner  of  the  property  be  known  to  the 
distrainer,  or  if  any  person  be  known  to  him  as  claim- 
ing an  interest  therein,  and  such  owner  or  person  be 
found  or  reside  within  the  county,  the  distrainer  must 
also  serve  a  copy  of  the  notice,  at  least  six  days  before 
the  sale,  either  personally  on  such  owner  or  person,  or 
in  case  of  his  absence  from  his  last  place  of  residence, 
by  leaving  the  same  at  such  residence  with  a  person 
of  suitable  age  and  discretion:  or  if  the  owner  or 
claimant  reside  out  of  the  county  and  his  residence  be 
known,  and  he  be  not  served  personally,  by  sending  a 

copy  of  the  notice  by  mail  properly  enveloped  to  his 
addresss. 

§  1461.  If  the  property  be  not  removed,  and  the  dam- 
age  so  certified,  with  the  fees  of  the  appraisers  and  the 
expense  of  the  notice,  be  not  paid  at  the  time  appoint- 
ed for  the  sale,  the  distrainer  must  apply  to  the  sheriff 
of  the  county  or  a  constable  of  the  town,  to  sell  the  pro- 
perty, and  for  that  purpose  must  deliver  to  the  officer 
the  original  certificate  of  the  appraisers,  and  an  affida- 
vit, showing  his  compliance  with  the  provisions  of  this 
chapter. 

§  1462.  The  officer  must  thereupon  sell  the  property, 
in  the  same  manner  as  on  execution  against  personal 
property  in  civil  actions,  and  out  of  the  proceeds  of  the 
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sale,  after  deducting  his  own  fees,  pay  to  the  distrainer, 
the  amount  of  the  damage  certified,  the  expense  of  the 
notice  and  also  all  other  expense,  that  may  have  been 
reasonably  incurred  in  the  safe  keeping  and  preserva- 
tion of  the  property,  to  be  ascertained  and  certified  by 
the  county  judge,  or  by  a  justice  of  the  peace  of  the 
county,  and  the  balance,  if  any,  pay  to  the  owner  of  the 
property ;  or  if  he  be  unknown,  to  the  county  treasurer 
for  the  owner,  to  be  paid  to  him  upon  the  order  of  the 
county  court  upon  making  application  and  proof  of  pro- 
perty. 

§1463.  If  upon  such  application,  the  court  entertain 

a  doubt  of  the  ownership  of  the  property,  it  may,  before 
ordering  the  payment,  require  the  claimant  to  execute 

an  undertaking,  with  sureties  to  be  approved  by  the 
court,  to  the  effect,  that  he  will  pay  the  amount  estab- 
lished to  any  person  who,  in  an  action  on  such  under- 
taking, commenced  within  two  years  from  its  date, 
shall  establish  his  right  to  such  balance,  or  any  part 
thereof;  and  any  person  claiming  such  balance,  or  any 
part  thereof,  may  prosecute  tlie  undertaking. 

CHAPTER  VI. 

GENEEAI*  PROVISIONS. 

Skctiok  1464.    Notice  of  sale  and  appraitementj  when  no  special  provision  made. 
1466.    Papers  to  be  filed  thereupon. 
1466.    Proceeds,  bow  paid. 

§  1464.  When  an  officer  is  authorized  by  statute  to 
distrain  property  for  any  purpose  whatever,  and  no  spe- 
cial provision  is  otherwise  made,  he  must  give  at  least 
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six  days'  notice  of  the  sale  of  the  property,  by  posting  | 

the  same  in  three  public  places^  of  the  town  where  the 
sale  is  to  be  made ;  'and  he  mast,  also,  before  msAm^ 
the  sale,  require  three  disinterested  freeholders  of  the 
town  to  ai^raise  the  property  distrained,  and  they  must 
thereupon  make  the  appraisal  on  oath,  and  certify  it 
with  an  inventory  of  the  property. 

§  1465.  Within  ten  days  after  the  sale,  the  officer 
making  it  must  file  with  the  clerk  of  the  town  or  city 
where  it  was  made ; 

1.  His  own  affidavit,  specifying  the  cause  of  the  dis- 
tress and  the  amount  of  the  penalty,  tax,  duty,  or  other 

sum  for  which  it  was  made  : 

2.  Proof  by  affidavit  of  the  requisite  notice: 

3.  The  inventory  and  certificate  of  the  appraisers: 

\         Which  papers  thus  filed  are  primary  evidence  of  the 
facts  therein  stated. 

The  officer  failing  to  comply  with  this  section,  within 
the  time  therein  required,  forfeits  twenty-five  dollars  to 
the  owner  of  the  property  sold  besides  the  damage  sus- 
tained by  him  in  consequence  of  the  failure. 

§  1466.  Out  of  the  proceeds  of  the  sale,  the  officer 
may  retain  the  reasonable  expense  of  the  appraisal,  cer- 
tificate, notice,  affidavits  and  filing,  to  be  certified  by  a 
judge  or  justice,  and  the  balance,  after  satisfying  the  pe- 
nalty, tax,  duty  or  other  sum  for  which  the  same  was 
made,  must  be  disposed  of  as  provided  in  section  1462. 
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TITLE  IV. 

OF  THE  PUNISHlfENT  OF   CONTEliPTS. 

8XCTI0N  1467.  ContempU  defined. 

M08.  vnmi  comrU  and  jodieial  oAeai  ■  amy  punish . 

1469.  Contempti  in  presence  of  coart^  how  punished. 

1470.  In  other  eases^  how  to  proceed. 

1471.  If  partj  imprisoned,  he  may  be  brought  np. 

1472.  Whether  to  be  bailed  or  not,  when  directed. 

1473.  Warrant  of^  and  how  executed. 

1474.  Bail  how  given. 

1475.  Warrant  to  be  returned. 

1476.  If  he  fail^  warrant  to  issue  against  him. 

1477.  On  appearance  of  party,  how  to  proceed. 

1478.  Party  found  guilty,  fined  or  imprisoned. 

1479.  Indemnity  to  party  injured,  also  required. 

1480.  Imprisonment  in  certain  cases. 

1481.  Party  not  indictable. 

1482.  If  party  fail  to  appear,  anoth^  warrant  to  issue. 

1483.  Illness  an  excuse  for  not  producing  party. 

§  1467.  The  following  acts,  or  omissions,  in  respect 
to  a  court  of  justice,  or  proceedings  therein,  are  deemed 
to  be  contempts  of  the  authority  of  the  court : 

1.  Disorderly,  contemptuous  or  insolent  behaviour 
toward  the  judge  while  holding  the  court,  tending  to 
interrupt  the  due  course  of  a  trial,  or  other  judicial  pro- 
ceeding : 

2.  A  breach  of  the  peace,  boisterous  conduct,  or  vio- 
lent disturbance,  tending  to  interrupt  the  due  course  of 
a  trial  or  other  judicial  proceeding : 

3.  Misbehavior  in  office,  or  other  wulful  neglect  or 
violation  of  duty,  by  an  attorney,  counsel,  clerk,  sheriff, 
coroner  or  other  person  appointed  or  selected  to  perform 
a  judicial  or  ministerial  service : 

5.  Deceit,  or  abuse  of  the  process  or  proceedings  of 
the  court,  by  a  party  to  an  action  or  special  proceeding: 
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6.  Disobedience  of  any  lawfal  judgment,  order  or 
process  of  the  court : 

7.  Assuming  to  be  an  officer,  attorney,  counsel  of  a 

court,  and  acting  as  such  without  authority : 

8.  Rescuing  any  person  or  property,  in  the  custody 

of  an  officer  by  virtue  of  an  order  or  processof  such  court : 

9.  Unlawfully  detaining  a  witness  or  party  to  an 
action,  while  going  to,  remaining  at,  or  returning  from 
the  court,  where  the  action  is  on  the  calendar  for  trial ; 

10.  Any  other  unlawful  interference  with  the  process 
or  proceedings  of  a  court ; 

11.  Disobedience  of  a  subpoena  duly  served,  or  refus- 
ing to  be  sworn  or  answer  as  a  witness ; 

12.  When  summoned  as  a  juror  in  a  court,  improper- 
ly conversing  with  a  party  to  an  action  to  be  tried  at 
such  court,  or  with  any  other  person  in  relation  to  the 
merits  of  such  action,  or  receiving  a  communication 
from  a  party  or  other  person  in  respect  to  it,  with- 
out immediately  disclosing  the  same  to  the  court ; 

13.  Disobedience  by  an  inferior  tribunal,  magistrate, 
or  officer,  of  the  lawful  judgment,  order  or  process  of  a 
superior  court,  or  proceeding  in  an  action  or  special 
proceeding,  contrary  to  law,  after  such  action  or  special 
proceeding  shall  have  been  removed  from  the  jurisdic- 
tion of  such  inferior  tribunal,  magistrate,  or  officer. 

Disobedience  of  the  lawful  order  or  process  of  a  judi- 
cial officer,  made  in  the  cases  specified  in  section  238, 
is  also  deemed  to  be  a  contempt  of  the  authority  of  such 
officer. 

2  R.  S.y  278,  §  10, 16  ;  534,  ^  1—37. 
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§  1468.  Every  court  of  justice,  except  a  court  of  con- 
ciliation, and  every  judicial  officer,  has  power  to  punish 
contempts  hy  fine  or  imprisonment,  or  both.  But  when 
the  contempt,  is  not  one  of  those  mentioned  in  the  first 
or  second  sub-divisions  of  the  last  section,  or  in  the 
first  sub-division  of  section  228,  it  must  appear 
that  the  right  or  remedy  of  a  party  to  an  action, 
or  special  proceeding,  was  defeated  or  prejudiced  there- 
by, before  the  contempt  can  be  punished  by  imprison- 
ment, or  by  a  fine  exceeding  fifty  dollars.  Con- 
tempts of  justices'  courts  are  punishable  in  the  manner 
provided  Hy  sections  1150,  1151,  1152,  1153  and  1154. 

§  1469.  When  a  contempt  is  committed  in  the  imme- 
diate view  and  presence  of  the  court  or  oflUcer,  it  may  be 
punished  summarily,  for  which  an  order  must  be  made 
reciting  the  facts  as  occuring  in  such  immediate  view, 
and  presence,  adjudging  that  the  person  proceeded 
against,  is  thereby  guilty  of  a  contempt,  and  that 
that  he  be  punished  as  therein  prescribed.  Such  pun- 
ishment, however,  cannot  exceed  that  prescribed  by 
section  1478.  Where  the  contempt  is  not  committed  in 
the  immediate  view  and  presence  of  the  court,  an  affi- 
davit must  be  presented  to  the  court,  or  officer,  of  the 
facts  constituting  the  contempt. 

§  1470.  In  cases,  other  than  those  mentioned  in  the 
last  section,  the  court  or  officer  may  either  issue  a 
warrant  of  arrest,  to  bring  the  person  charged  to 
answer,  or  without  a  previous  arrest,  may,  upon  notice 
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or  upon  an  order  to  show  cause,  grant  a  warrant  of 
commitment.  But  no  warrant  of  commitment  can  be 
issued  without  such  previous  arrest  to  answer,  or  upon 
such  notice  or  order  to  show  cause. 

§  1471.  If  the  party  charged  be  in  the  custody  of  an 
officer,  by  virti'.e  of  a  legal  order  or  process,  civil  or 
criminal,  except  upon  a  sentence  for  felony,  an  order 
may  be  made  for  the  production  of  such  person, 
by  the  officer  having  him  in  custody,  that  he  may  an- 
swer, and  he  shall  thereupon  be  produced  and  held^ 
imtil  an  order  be  made  for  his  disposal. 

§  1472.  Whenever  a  warrant  of  arrest  is  issued,  pursu- 
ant to  this  chapter,  the  court  or  officer  must  direct,  wheth- 
er the  person  charged  may  be  let  to  bail  for  his  appear- 
ance upon  the  warrant,  or  detained  in  custody  without 
bail,  and  if  he  may  be  bailed,  the  amount  in  which  he 
may  be  let  to  bail.  The  directions,  given  in  this  res- 
pect,  must  be  specified  in  the  warrant. 

§  1473.  Upon  executing  the  warrant  of  arrest,  the 
sheriff  must  keep  the  person  in  actual  custody,  bring 
him  before  the  court  or  officer,  and  detain  him  imtil 
an  order  be  made  in  the  premises,  unless  the  person  ar- 
rested entitle  himself  to  be  discharged,  as  provided  in 
the  next  section. 

§  1474.  When  the  warrant  contains  the  direction  to  let 
the  person  arrested  to  bai],  he  must  be  discharged  from 
the  arrest,  upon  executirg  sn'l  delivering  to  the  officer. 


aVIL   PBOCEDUBE.  621 

at  any  time  before  the  return  day  of  the  warrant,  a 
written  undertaking,  with  two  sufficient  sureties,  to  the 
effect  that  the  person  arrested  will  appear  on  the  return 
of  the  warrant,  and  abide  the  order  of  the  court  or 

officer  thereupon,  or  pay,  as  may  be  directed,  the  sum 
specified  in  the  warrant. 

§  1476.  The  officer  must  return  the  warrant  of  ar- 
rest, and  the  undertaking,  if  any,  received  by  him  from 
the  person  arrested,  by  the  return  day  specified  therein. 
If  he  fail  to  make  the  return,  a  warrant  of  arrest  not 
bailable  may  be  issued  against  him  specifying  there- 
in the  cause  of  issuing  it. 

§  1476.  The  officer  to  whom  the  warrant  mentioned 
in  the  last  section  is  delivered,  must  execute  it,  by  ar- 
resting the  person  proceeded  against,  bringing  him  per- 
sonally before  the  court  or  officer,  and  detaining  him 
in  custody  until  otherwise  ordered. 

§  1477.  When  the  person  arrested  has  been  brought 
up,  or  appeared,  the  court  or  officer  must  proceed  to  in- 
vestigate the  charge  by  examining  him  and  witnesses 
for  or  against  him,  for  which  an  adjournment  may  be 
had  from  time  to  time,  if  necessary. 

§  1478.  Upon  the  evidence  so  taken,  the  court  or 
officer  must  determine,  whether  the  person  proceeded 

against  is  guilty  of  the  contempt  charged,  and  if  it  be 

adjudged  that  he  is  guilty  of  the  contempt,  a  fine 

must  be  imposed  upon  him,  not  exceeding  two  hun- 
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dred  and  fifty  dollars,  or  he  must  be  imprisoned  not  ex- 
ceeding six  months,  or  both.     But  in  the  discretion  of 
the  court  or  officer,  (in  case  of  inability  to  pay  the  fine, 
or  endure  the  imprisonment,)  he  may  be  relieved  in 
such  manner  and  upon  such  terms  as  may  be  just. 

§  1479.  If  an  actual  loss  or  injury,  to  a  party  in  an  ac- 
tion or  special  proceeding  prejudicial  to  his  rights  there- 
in, have  been  caused  by  the  contempt,  the  court  or  ofii- 

cer,  in  addition  to  the  fine  or  imprisonment  imposed  for 
the  contempt,  may  order  the  person  proceeded  against  to 
pay  to  the  party  aggrieved  a  sum  of  money  sufiicient 
to  indemnify  him,  and  to  satisfy  his  costs  and  expen- 
ses, which  order,  and  the  acceptance  of  the  money  un- 
der it,  is  a  bar  to  an  action  by  the  aggrieved  party  for 
such  loss  or  injury. 

§  1480.  When  the  contempt  consists  in  the  omission 
to  perform  an  act  which  is'yet  in  the  power  of  the  per- 
son to  perform,  he  may  be  imprisoned,  until  he  shall 
have  performed  it,  and  in  that  case  the  act]|  must  be 
specified  in  the  warrant  of  commitment. 

§  1481.  Persons  proceeded  against,  according  to  the 
provisions  of  this  chapter,  are  also  liable  to  indictment 
for  the  same  misconduct,  if  it  be  an  indictable  ofience, 
but  the  court  before  which  a  conviction  is  had  on  the 

indictment,  in  passing  sentence,  must  take  into  con- 
sideration the  punishment  before  inflicted. 
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§  1482.  When  the  warrant  of  arrest  has  been  re- 
turned served,  if  the  person  arrested  do  not  appear  on 
the  return  day,  the  court  or  officer  may  issue  another 
warrant  of  arrest,  or  may  order  the  undertaking  to  be 
prosecuted,  or  both.  If  the  undertaking  be  prosecu- 
ted, the  measure  of  damages  in  the  action,  is  the 
extent  of  the  loss  or  injury  sustained  by  the  aggrieved 
party,  by  reason  of  the  misconduct  for  which  the  war- 
rant was  issued,  and  the  costs  of  the  proceedings. 

§  1483.  Whenever,  by  the  provisions  of  this  chapter, 
an  officer  is  required  to  keep  a  person  arrested  in  actu- 
al custody,  and  to  bring  him  before  a  court  or  officer, 
the  inability,  from  illness  or  otherwise,  of  the  person  to 
attend  is  a  sufficient  excuse  for  not  bringing  him  up. 
Nor  can  the  officer  be  required  to  confine  a  person 
arrested  upon  the  warrant  in  a  prison,  or  otherwise  to 
restrain  him  of  personal  liberty,  except  so  far  as  may 
be  necessary  to  secure  his  personal  attendance. 
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TITLE  V. 

ASSESSMENTS. 

CuAPTXK  I.    AttettmeiiU  for  loeal  imprmrements. 
II.    Opening  of  priTate  ronito. 


CHAPTER  L 

A8BKS8ME1ITS   FOR  LOCAL   IMPROVEMENTS. 

Bkction  14S4.  AMettmentt  to  be  UMde  bj  tkro«  eommitaioners. 

M8ft.  How  appointed. 

1486.  Notice  to  be  giren. 

1487.  Ck>mminioneri  and  their  proeeedinga  under  control  of  court. 

1488.  Anj  penon  interested  mkj  make  himself  partf  • 

1489.  Goort  may  aflrm,  modUjr,  or  n^iect  report, 
14W).  Objections  how  presented. 

1491.  Trial  birjmy. 

1492.  Sale  or  lease  to  be  reported  to  court. 

1493.  Expenses  of  proceeding. 

The  subject  of  assessments  upon  private  property,  for  what 
are  called  local  improyements,  has  been  very  much  agitated, 
particularly  of  late  years,  and  opens  a  much  larger  field  sf 
discussion,  than  lies  within  the  scope  of  this  code.  How  far 
the  government  may  interfere  with  property ;  what  are  the 
limits  of  the  right  of  eminent  domain,  which  it  is  agreed  on  all 
hands,  belongs  to  the  sovereign  authcsrity  ;  and  whether  the 
compulsory  improvement  of  one^s  property,  in  a  manner  disa- 
greeable to  him,  be  exer  a  fair  exercise  of  such  authority,  are 
questions,  which  it  will  be  necessary  to  enter  upon,  before  any 
wise  and  comprehensive  scheme  of  assessments  can  be 
adopted. 

Our  duties  do  not  lead  us  into  the  subject,  further  than  to 
provide  the  mode  of  proceeding  in  the  courts,  where  their  m- 
terposition  is  necessary.  This  interposition  in  some  form  is 
contemplated  by  the  donstitution.  When  the  conrention  met, 
the  abuses  of  assessments  in  our  cities  had  excited  so  loud  re- 
monstrances, that  two  provisions  were  made  in  that  kotru- 
ment  looking  to  their  remedy.    By  the  7th  section  of  the  first 
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-article  it  is  provided,  that,  ^*  when  private  property  shall  he 
taken  for  any  public  use,  the  compensation  to  be  made  there- 
for, when  such  compensation  is  not  made  by  the  state,  shall  be 
mcertained  by  a  jury  j  or  by  nat  less  than  three  cammissumers 
appointed  by  a  court  of  record^  <is  shall  be  prescribed  by  law. 
Private  roads  may  be  iypened^  in  a  manner  to  be  prescribed  by 
law ;  but  in  every  tost  the  necessity  of  the  road,  and  the 
'amount  of  all  damages  to  be  sustained  by  the  opening  thereof^ 
jshall  be  first  determined  by  a  jury  of  freeholders,  and  such 
amount,  together  with  the  expenses  of  the  proceeding' 
shall  be  paid  by  the  persons  to  be  benefited;"  and  by 
the  9th  section  of  the  eighth  article,  that  ^^it  shall  be 
the  duty  of  the  legislature  to  provide  for  the  organi- 
zation of  cities  ^nd  incorporated  villages,  and  to  restrict  their 
power  of  taxation,  assessment,  borrowing  money,  contracting 
debts  and  loaning  their  credit,  so  as  to  prevent  abtises  in  as 
^essmentt,  and  in  contracting  debt  by  such  municipal  corpora- 
tions," 

These  provisions  of  the  constitution  for  the  most  part  re- 
main yet  to  be  acted  on.  Seeing  therefore  that  laws  on  this 
subject  must  speedily  be  made;  that  whenever  made  they 
must  prescribe  a  course  of  proceeding  in  the  courts ;  we  could 
not  submit  to  the  legislature  a  complete  code  of  procedure, 
without  including  diis  subject  also. 

It  will  not  be  supposed,  that  the  few  provisions  which  fol- 
low, provide  for  the  whole  subject  of  assessments.  On  the 
contrary  there  are  many  others  necessary,  to  specify  the  kind 
of  improvements  for  which  assessments  may  be  made,  the 
persons  who  may  be  assessed,  the  extent  of  the  assessments, 
and  the  rules  by  idiich  the  commissioners  are  to  be  governed, 
in  their  estimates.  These  must  be  the  subject  of  particular 
legislation. 

The  law  passed  in  the  sesaon  of  1848,  on  the  subject  of 
private  roads,  (chap.  77,)  and  the  10th  section  of  an  act  pass- 
ed in  1847,  (chap.  455,)  will  of  course  be  repealed,  upon  the 
adoption  of  these  provisions.  The  title  of  the  Revised  Statutes 
on  the  draining  of  swamps,  marshes  and  other  low  lands  (2R« 
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S.  §  548,)  has  not  been  incorporated  into  this,  because  it  hts 
been  declared  by  the  supreme  court  to  be  niiconstitational. 

§  1484.  Assessments,  whether  for  benefit  or  damage^ 
authorised  byanystatnte  of  this  state,  must,  in  the  first 
instance,  be  made  by  three  commissioners  appointed 
by  the  county  court  of  the  county,  in  the  following  ca- 

sea  • 

1.  When  specific  property,  real  or  personal,  is  taken 
firom  the  owner  and  appropriated  to  public  purposes : 

2.  When  the  owner  of  property  is  required  to  use,  or 
dispose  of,  it  in  a  particular  manner,  for  the  public  be^ 
nefit;  and 

3.  When  a  contribution  in  money  is  required,  to-^ 
wards  the  expense  of  local  improvement. 

Though,  as  has  been  said  in  the  last  note,  it  would  be  lead- 
ing us  too  far  to  enter  upon  an  examination  of  the  right  of 
government,  to  impose  some  of  the  assessments,  which  are 
laid  under  existing  laws,  about  which,  however,  grave  doubts 
have  been  expressed,  yet  the  remark  may  not  be  out  of  place, 
that  the  cases  enumerated  in  this  section  are  all  in  effect,  what- 
ever they  may  be  in  name,  cases  of  appropriation  of  private 
property.  There  should  seem  to  be  little  difference  in  principle^ 
between  a  direct  sequestration  of  property  for  the  use  of  the  state^ 
or  the  compelling  of  the  owner  to  use  or  change  it  himself  for 
a  similar  purpose,  or  what  is  the  same  thing,  compelling  him  to 
pay  for  it,  when  others  do  it.  It  matters  little  to  the  proprie- 
tor of  a  city  lot,  whether  he  is  required  to  surrender  half  of 
it  to  public  officers  for  public  purposes,  or  to  sink  half  of  it 
in  making  a  change,  by  the  orders  of  the  same  officers* 

Two  things  are  certain  :  that  private  property  may  be  as- 
sumed by  the  state,  by  virtue  of  the  right  of  eminent  do- 
main, when  the  state  requires  it ;  and  also  that  whenever  the 
owner  of  property  cannot  have  the  full  enjoyment  of  it,  with- 
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out  reacUng  beyond  it  upon  his  neighbor's  property^  the  state 
may  authorize  a  qualified  interference  with  his  neighbor,  ap- 
plying to  him  in  his  turn  the  same  rule.  This  last  rule  ap- 
plies in  the  case  of  fences,  roads,  bridges,  aud  sewers. 
No  man  can  enjoy  his  property  wholly  by  himself.  The  full 
enjoyment  of  his  own  requires,  that  he  should  give  to  his 
neighbor  and  take  from  him,  to  a  certain  extent.  Upon  this 
ground,  contribution  between  coterminous  or  joint  owners,  is 
required.  So  far  as  assessments  are  covered  by  these  prin- 
ciples, they  are  rightful  beyond  dispute ;  whether  they  are 
defen^ble,  if  they  go  further,  is  a  question  into  which  we 
cannot  go. 

§  1485.  The  appointment  of  commissioners  must  be 
made  upon  a  previous  notice  from  the  party,  in  whose 
name  the  application  is  made ;  and  none  but  freehold, 
ers  of  the  county  can  be  appointed. 

§  1486.  The  notice  must  be  given  by  advertisement, 
published  in  a  newspaper  of  the  county,  not  less  than 
once  a  week  for  three  weeks. 

1487.  From  the  time  of  their  appointment,  the  com- 
missioners, and  all  their  proceedings,  shall  be  under 
the  control  of  the  court,  which  may,  in  its  discretion, 
direct  the  time  and  place  of  meeting  of  the  commis- 
sioners, and  the  time  of  making  their  report  The 
court  also  has  control  over  all  the  proceedings  subse- 
quent to  the  report  of  the  commissioners  including  the 
sale  for  the   assessment,  if  a  sale  be  made. 
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§  1488.  Any  peTSon^  interested  in  the  assessment, 
may  make  himself  a  party  to  the  proceedings,  by  giv- 
ing  to  the  commissioners  written  notice  of  his  wish  to 
be  made  a  party,  stating  his  name  and  address;  and 
thereafter  is  entitled  to  have  at  least  six  days  notice  of  the 
meeting  of  the  commissioners,  of  the  time  of  presenting 
their  report,  and  of  the  sale,  if  any.  The  notice  must  be 
served  bydelireringit  to  him  personally,  or  sending  the 
same  through  the  post  office  to  his  address;  except  that 
when  a  party  comes  in  after  notice  already  given  to  the 
existing  parties,  a  new  notice  io  him  is  not  necessary. 
But  the  failure  to  give  the  notice  required  by  this  Sec- 
tion, does  not  affect  the  jurisdiction  of  the  court. 

§  1489.  The  report  of  the  commissioners  may  refer  to 
a  map  annexed,  accurately  tracing  the  boundaries  of 
property  taken  or  assessed,  and  need  not  otherwise  de^ 
scribe  such  property  in  detail.  On  receiving  the  report, 
the  court  may  confirm  or  modify  it,  or  may  reject 
it,  and  order  a  new  report  to  be  made  by  the  same  or 
oihet  dottimissioners. 
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§  1490.  Any  person  interested,  may  present  in  writ- 
ing objections  to  the  report,  the  facts  stated  in  such  ob- 
jections being  verified  by  oath.  The  court  must  decide 
upon  the  objections,  but  if  it  appear  to  the  court,  that 

there  is  a  fact  in  dispute  between  the  parties,  whether 
such  fact  be  the  amount  of  damages  or  otherwise,  and 
a  trial  thereof  by  jury  be  demanded  by  either  party,  such 
trial  must  be  ordered. 

§  1491.  When  there  is  a  trial  by  jury,  the  court  may 
exercise  the  same  control  over  the  jury  and  the  verdict, 
that  is  exercised  in  civil  actions,  and  may  thereupon 
make  a  final  order  in  the  case. 

§  1492.  Any  sale  or  lease  made  for  the  purpose  of 
satisfying  the  assessments,  mentioned  in  the  third  sub- 
division of  section  1484,  must  be  made  within  three 
year  after  the  confirmation  of  the  report  of  the  commis- 
sioners. Such  sale  must  be  reported  to  the  court,  which 
may  confirm  it,  or  for  good  cause  order  a  re-sale,  but 
no  sale  can  in  any  case  be  made,  or  lease  granted,  for 
a  longer  period  than  twelve  ^e^rs. 

§  14.93.  The  commissioners  9xe  entitled  for  their  ser- 
vices, to  the  same  fees  as  referees,  but  such  fees,  in  the 
aggregate,  can  never  exceed  one  hundred  dollars  to  each 
commissioner.  Necessary  surveyor's  fees,  no  texceeding 
two  hundred  doU^rSy  and  clerk's  fees,  for  copies  of  papers, 
at  the  rate  of  five  cents  for  every  hundred  words,  may 
also  be  included  in  the  assessment.  No  other  fees, 
costs  or  expenses  of  any  kind,  for  any  local  improve- 
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menty  or  upon  any  assessment,  or  for  proceedings  in 
relation  thereto,  can  be  made  a  charge  upon  the  pro- 
perty. 

CHAPTER  n. 

OPENING  OF  PRITATE  BOAD8. 

SxcTioN  1494.  Application  to  county  court  for  prirate  ro«d4 

1495.  How  made. 

1496.  Order  to  show  came. 

1497.  Jury  to  be  ordered. 

1498.  How  summoned  and  drawn. 

1499.  Jury,  how  to  proceed. 

IfiUO.    Upon  ftndini^  of  jury,  court  may  make  order. 
1601.    Damages  and  expenses  to  be  paid. 
Ifi02.    Special  statutes  continued  in  force. 

§  1494.  Any  person  desiring  a  private  road  to  be 
opened  over  the  land  of  another,  may  make  application 
therefor  to  the  county  court  of  the  county. 

§  1495.  Such  application  roust  state  briefly  the  cir* 
cumstances  which  make  the  road  desirable  to  the  ap- 
plicant, and  must  be  verified  by  him.  It  must  state 
the  names  and  places  of  residence  of  the  owners  and 
occupants  of  the  land  upon  which  the  road  is  proposed, 
and  must  be  accompanied  by  a  map  or  plan  of  the  road 
proposed,  and  of  the  adjacent  lands. 

§  1496.  Upon  receiving  the  application,  the  court 
must  make  an  order  that  the  persons  interested  show 
cause,  if  they  have  any,  at  a  specified  time  and  place, 
why  the  road  should  not  be  opened,  and  in  such  order 
must  direct  the  manner  of  serving  the  notice,  as  may 
appear  most  likely  to  reach  the  persons  interested,  snch 
service  to  be  not  less  than  ten  days  before  the  time 
specified. 
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5  1497.  Upon  proof  of  service  of  the  order,  if  no 
^sufficient  cause  to  the  contrary  be  shown,  the  court 
may  make  an  order,  directing  the  sheri£f  to  summon  a 
jury  of  freeholder.^,  to  appear  at  a  specified  time  and 
place,  to  determine  the  necessity  of  the  road,  and  the 
amount  of  all  damages  to  be  sustained  by  the  opening 
thereof 

§  1496.  The  sheriff  must  execute  the  order  by  draw- 
ing from  the  undrawn  jury  box  of  a  justice  in  the  town, 
where  the  property  lies,  and  summoning  eighteen 
jurors,  not  interested  in  the  question,  and  indifferent 
between  the  parties  to  appear  at  the  time  and  place 
specified  in  the  order;  and  upon  the  appearance  of 
the  jurors,  twelve  of  them  must  be  drawn,  and  sworn 
to  make  a  true  inquisition  in  the  premises. 

§  1499*  The  jury  must  thereupon  go  upon  the  land 
proposed  to  be  laid  out  for  a  road,  and  the  adjacent 
land,  and  afler  examining  the  application,  maps,  and 
plans,  and  hearing  such  evidence  as  may  be  offered, 
must  make  their  inquisition  and  return  the  same  to  the 
court. 

§  1500.  If  the  jury  determine,  that  the  road  is  necessa* 
ry,  it  must  determine  the  proper  width  and  location  there- 
of, and  the  amount  of  all  damage  to  be  sustained  by  the 
opening  and  continued  use  thereof.  The  court  may 
thereupon  make  an  order,  describing  the  road,  and  de- 
claring it  a  private  road  for  the  applicant,  and  his  as* 


SS2  t«B  oms  or 

fldgnsi  and  for  travel  to  and  fifom  the  property,  in  respect 
to  which  it  was  applied  for.  A  copy  of  the  order  most 
be  filed  with  the  records  of  roads,  in  the  city  or  town, 
where  the  property  is  situated. 

§  1501.  The  court  must  fix  the  expense  of  the  pro- 
ceeding,  at  such  sum  as  may  seem  to  it  reasonable,  not 
exceeding  in  the  whole  one  hundred  dollars,  and  must 
direct  the  payment  by  the  applicant  of  the  same,  to- 
gether with  the  damages  found  by  the  jury,  before  pro- 
eeeding  to  <^n  the  road. 

§  1502.  The  provisions  of  the  statutes,  regulating  the 
proceedings  of  commissioners,  or  other  persons,  ap- 
pointed to  estimate  or  assess  the  expense  of  local  im- 
provements, in  the  several  cities  and  villages  of  this 
state,  or  relating  to  such  assessments,  or  to  the  sale  or 
lease  of  real  property,  for  the  failure  to  pay  assessments, 
so  far  as  the  same  are  ccmsistent  with  the  provisioDS  of 
this  chapter,  remain  in  force;  the  term  **  commission^ 
ers,'^  being  taken  to  include  all  persons  a^^inted  to 
estimate  or  assess  such  damages. 
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TITLE  VJ. 


OF   THE  VOLUNTARY  DISSOLUTION   OF   CORPORATiONS. 

Section   1603.  What  corpontioni  embraced  in  title. 

1504.  How  diasolved. 

1506.  Application^  what  to  contain. 

1506.  notice  to  show  cause  ordered,  and  injonctioo. 

15U7.  Copy  order  how  served. 

1506.  Application  how  served. 

1509.  Order  of  dissolution,  when  made. 

1510.  Transfers  in  violation  of  injunction,  void. 

1511.  Receivers,  how  to  proceed. 

1512.  Payment  of  debts. 
3513.  Distribution  afterwards. 

1514.  Notice  of  distribution. 

1515.  Creditors  coming  in  afterwards,  to  receive  dividend. 

1516.  Receiver's  report. 

1517.  Notice  thereof  to  be  pablislied. 

1518.  Confir  mat  ion  of  account,  and  dischanr^  <>f  receiver. 

1519.  Objection  what  to  contain. 

1520.  Account  examined. 

1591.  Parties  intended  to  be  heard. 

1522.  Accounts  to  be  closed  within  sixteen  months. 


§  1503.  This  title  embraces  the  corporations  intended 
by  section  974,  and  embraced  in  the  chapter  on  actions 
respecting  corporations. 

This  title  is  proposed  as  a  substitute  for  2  R.  S.  467 — 473, 
tni  Laws  of  1832,  chap.  295. 

§  1504.  A  corporation  may  be  dissolved  by  the  su- 
preme court,  or  the  county  court,  of  the  county  where 
its  office,  or  principal  phice  of  business,  is  situated,  upon 
the  voluntary  application  for  that  purpose  of  a  majori* 
ty  of  its  trustees,  directors,  or  other  officers  haying  the 
management  of  its  affairs. 
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§  1505.  The  application  mast  be  in  writing,  and 
must  set  forth,  either  the  insolvency  of  the  corporation, 
or  other  sufficient  reason  for  terminating  its  corporate 
existence,  and  must  contain  the  following  particu- 
lars: 

1.  An  inventory  of  all  the  property,  and  of  the  books^ 
vouchers  and  securities  of  such  corporation,  as  far  as 
the  same  are  known  to  the  applicant,  or  can  be  ascer- 
tained by  him ; 

2.  A  statement  of  the  capital  stock,  the  number  of 
shares,  and  their  nominal  value,  the  names  of  the  stock-* 
holders,  the   number  of  shares  belonging  to  each,   the 
amount  paid  in,  and  the  amount  remaining  unpaid; 

3.  An  inventory  of  the  debts  and  liabilities  of  the 

corporation,  including  contracts  not  completed  or  sat- 
isfied, specifying  the  names  and  residence  of  the  cred- 
itors respectively,  as  far  as  known,  the  nature  of  each 
debt,  and  the  cause  and  consideration  of  each :  and, 

4.  A  statement  of  all  the  liens,  or  incumbrances 
outstanding,  unsatisfied,  on  property  of  the  corpora- 
tion, and  the  amount  actually  due,  or  to  become  due 
thereon. 

§  1506«  The  application  must  be  verified  by  affida- 
vit, in  the  same  manner  as  a  complaint  in  an  action, 
and  may  be  presented  to  a  judge  of  the  court  either  in 
or  out  of  court. 
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§  1506.  If  the  judge  be  satisfied,  that  the  application 
and  schedule  are  in  conformity  with  this  chapter, 
and  if  there  appear  sufficient  ground  for  the  application, 
but  not  otherwise,  he  must  order  notice  to  be  given  to 
all  the  stockholders,  creditors  and  others  interested,  to 
show  cause,  if  they  have  any,  at  a  specified  time  and 
place,  why  the  corporation  should  not  be  dissolved* 
He  may  also,  if  the  nature  of  the  case  require  it, 
restrain,  by  injunction,  the  sale  or  tjansfer  of  any 
property,  or  the  transaction  of  any  business,  by  or 
on  behalf  of  such  corporation,  until  the  further  order  of 
the  court,  and  may  also,  then,  or  afterwards,  appoint  a 
receiver,  if,  in  liis  opinion,  it  be  necessary. 

.  §  1607.  A  copy  of  the  order  must  be  served  personally 
on  all  the  members  of  the  corporation  residing  and  to 
be  found,  in  the  same  county,  at  least  ten  days  before 
the  time  appointed,  in  the  same  manner  as  a  sum- 
mons in  an  action.  It  must  be  served  on  all  other 
persons  interested,  either  personally  or  by  publication 
thereof,  for  three  weeks  successively,  next  before  the 
time  of  appearance,  in  a  newspaper  printed  in  the 
county.  The  judge  may  also  require  its  publication 
in  one  or  more  other  newspapers,  if  he  deem  it  neces- 
sary, in  order  to  give  notice  to  the  persons  interested. 

§  1508.  At  the  time  and  place  specified,  or  at  anoth- 
er time  and  place  to  which  the  hearing  may  be  then 
adjourned,  the  court  must  hear  the  allegations  and  evi- 
dence of  the  applicant,  and  of  any  other  party  inteies- 
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ted.  The  original  application  and  schedules  may  be 
used  on  the  hearing,  adjournments  may  be  had,  and 
testimony  taken,  from  time  to  time,  in  the  discretion 
of  the  court,  and  if  it  become  necessary  to  take  an 
account,  a  reference  for  that  purpose  may  be  ordered. 

§  1509.  If  the  court  be  satisfied  that  the  corporation 
is  insolvent,  or  that  for  any  other  reason,  the  dissolu- 
tion thereof  will  be  beneficial  to  the  stockholders,  and 
not  injurious  to  the  public,  an  order  of  dissolution  may 
be  made,  and  a  receiver  appointed     Such  corporation 
shall  thereby  cease  to  exist,   and  its  property  shall  be 
applied  in  satisfaction  of  its  debts,  and  in  discharge  of 
its  liabilities,  and  the  residue  distributed  among  the 
stockholders,   according  to   their  respective  interests 
therein.     No  action  or  special  proceeding  shall  abate 
by  such  dissolution,  but  the  receiver  may,  on  motion, 
be  substituted  therein,  for  the  corporation. 

§  1610.  All  conveyances,  sales,  transfers,  and  mort- 
gages of  real  or  personal  property  of  such  corporation, 
in  payment  of,  or  security  for,  an  antecedent  debt,  or 
otherwise,  in  violation  of  the  injunction  are  Toid 
against  the  receiver  and  the  creditors. 

§  1511.  The  receiver  must,  by  public  notice,  appoint  a 
general  meeting  of  all  the  creditors,  and  others  interes- 
ted in  the  corporation,  at  a  time  within  three  months 
after  his  appointment,  when  all  accounts  and  demands 
for  and  against  the  corporation^  and  all  open  and  sub- 
sisting contracts,  must  be  liquidated  and  classified  as 
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far  as  practicable.  A  statement  showing  the  condition 
of  the  funds,  and  of  the  affairs  gen  rally  in  the  hands 
of  the  receiver,  must  be  then  prepared  and  exhibited 
by  the  receiver.    All  books  and  papers  in  the  hands 

of  the  receiver,  are  also  at  all  timessubject  to  the 
examination  of  the  creditors  and  stockholders. 

§  1512.  After  such  meeting,  and  within  four  months 
from  the  time  of  his  appointment,  the  receiver  must 

pay  all  outstanding  just  claims  against  the  corporation, 
to  the  extent  of  the  funds  in  his  hands,  (except  such 
as  he  is  by  law  authorized  to  reserve,)  or  if  the  funds 
are  insufficient,  must  make  payment  and  distribution 
in  equal  proportions,  according  to  their  priority. 

§  1513.  If  any  money  remain  in  the  hands  of  the  re- 
ceiver, or  be  received  by  him,  after  the  first  dividend, 
he  must  within  a  year  thereafter,  and  as  much  sooner 
as  the  condition  of  the  assets  will  permit,  after  giving 
due  notice  thereof,  make  a  second,  and,  if  possible, 
final  payment  to  the  creditors,  and  distribution  of  the 
residue  to  stockholders,  or  others  entitled,  of  the  re- 
maining assets  in  his  hands.  If  after  the  second  dis- 
tribution,  there  still  remain  any  part  of  the  estate 

not  collected  or  distributed,  a  third  distribution  must  be 
made  in  like  manner,  and  so  on,  as  often  as  may  be  neces- 
sary ;  but  no  distribution  among  the  stockholders  can  be 
made  within  one  year  after  the  appointment  of  the  re* 
ceiver,  nor  until  after  all  the  known  debts  are  paid  anid 
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liabilities  discharged,  or  a  sufficient  fond  set  apart  far 
that  purpose. 

§  1514.  Notice  of  every  distribution  must  be  publish- 
ed at  least  once  a  week,  for  three  weeks  next  before 
the  time  appointed  therefor,  in  a  newspaper  printed  in 
the  county,  where  the  principal  place  of  business  of 
the  corporation  was  situated,  and  also  in  the  state 
paper. 

§  1515.  Any  person  having  a  just  claim,  who  has  not 
been  included  in  the  list  of  creditors,  or  of  persons  en- 
titled to  distribution,  or  has  not  had  his  just  share  of 
the  assets  at  any  former  distribution,  may  appear  and 
establish  his  claim,  before  the  final  dividend,  and  shall 
thereupon  be  entitled  to  his  full  share  out  of  the  re- 
maining assets,  if  sufficient  remain  to  make  his  pay- 
ment or  distributive  share,  equal,  in  proportion  to  its 

amount,  to  that  of  other  claims  of  the  same  class  at 
all  former  dividends,  and  may  thereafter  receive  with 
others  his  just  proportion. 

§  1516.  Immediately  after  all  the  funds  in  the  hands 
of  the  receiver  have  been  paid  out  and  applied,  he  must 
make  a  report  to  the  court,  containing  a  full  and  accu- 
rate account  of  his  proceedings ;  which  report  must  be 

filed  with  the  clerk  of  the  court  in  the  county  where 
the  principal  place  of  business  of  the  corporation  was 
situated. 
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^  1517.  Previons  notice,  of  the  time  and  place  of 
filing  the  account,  must  be  published  once  a  week  for 
three  weeks,  in  a  newspaper  printed  in  the  county,  and 
also  in  the  state  paper,  and  a  copy  of  such  notice  must 
also  be  served  on  every  party,  who  has  previously,  in 
writing,  requested  notice  of  the  final  account.  Such 
notice  must  also  state,  that  the  account  will  remain  on 
file  for  the  examination  of  all  persons  interested,  for 
two  weeks  from  the  time  of  filmg  the  same,  and  if  no 

objection  be  made  to  it  by  the  service  of  notice,  in 
writing,  on  the  receiver,  within  that  time,  that  an  order 
closing  the  account  and  discharging  the  receiver,  will 
be  entered. 

§  15  IS.  Upon  satisfactory  proof,  produced  to  the  court, 
showing  that  such  account  has  been  filed  after  due  notice 
thereof,  in  the  manner  for  the  time  prescribed  in  the 
last  section,  and  that  no  objection  has  been  made  there« 

to,  by  notice  served  on  the  receiver,  an  order  may  be 
made  that  the  account  of  the  receiver  be  confirmed, 
and  he  be  thereupon  discharged. 

§  1519.  An  objection  taken  to  such  account,  must 
state  generally  in  what  respect  it  is  erroneous  or  defec* 
tive,  and  the  parties  objecting  are  thereupon  entitled  to 
five  days  notice  of  the  time  and  place  of  presenting 
the  account,  with  the  objection,  to  the  court  for  decis- 
ion. 
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§  1520.  The  judge  must  proceed  to  examine  the  ac- 
coont  and  the  objection,  pursuant  to  the  notice,  on  the 
day  specified,  or  on  some  other  day  to  which  the  ex* 
aminatioif  may  be  adjourned,  and  may,  when  it  in- 
volves the  taking  of  oral  testimony,  or  the  examination 
of  numerous  vouchers,  refer  the  same  to  a  referee,  to 
hear  the  parties  and  their  evidence,  and  if  necessary, 
restate  the  account.  Upon  filing  the  report  of  a  referee 
on  a  receiver's  account,  an  opportunity  must  be  given 
to  t!ie  parties  interested  to  be  heard. 

§  1521.  The  court  must  make  an  order,  allowing,  dis- 
allowing or  modifying  such  account,  according  to  the 
report  of  the  leferee  or  otherwise,  as  may  be  just,  and 
must  direct  the  proper  payment  and  distribution  of 
the  balance,  if  any  be  found  in  the  receiver's  hands. 
Such  order  is  final  as  to  all  parties  receiving  notice,  pur- 
suant to  the  provisions  of  this  title. 

^  1522.  Every  receiver,  appointed  pursuant  to  this 
title,  must  close  the  afiairs  of  the  corporation,  and  ren- 
der his  final  account  to  the  court,  by  filing  the  same 
within  sixteen  months  from  the  time  of  his  appoint- 
ment, or  within  such  further  time  as  the  court,  on  ap- 
plication and  cause  shown,  may  ollow. 
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TITLE  VII. 

OF  PROCEEDINGS  IN  THE  COURTS  OF  CONCILUTION. 

'Section  1523.  Courts  of  coneiliatioDy  where  and  by  whom  held. 

1904.  When  and  where  held. 

15S5.  Notice  to  appear. 

1526.  How  notice  seryed. 

1527.  Of  what  causes  of  action,  court  has  cof^nisance. 

1528.  No  appearance,  how  to  proceed. 
1529*  Voluntary  appearance  of  parties. 

1530.  If  reconciliation  had,  memorandum  thereof. 

1531.  If  judgement  agreed  upon,  memorandum  thereof. 

1532.  Submission  to  judg^e. 

1533.  Entry  by  judf^e  in  boolc  of  records. 

1534.  Entries,  evidence. 

1535.  Party  not  appearinf^,  cannot  recover  costs  in  action. 

1536.  In  case  of  urg^ency,  action  commenced,  and  appearance  afterwards* 

1537.  Infant  or  woman  appearinjp  may  be  accompaiied  by  friend. 

1538.  No  costs  in  actions  between  partners,  without  oflbr  to  arbitrate. 

1539.  Arbitrators,  how  chosen. 

1540.  Duty  of  judge  to  give  advice. 

1541.  No  party  barred  by  admission  befcre  Judge. 

1542.  No  fees  allowed. 

This  title  is  the  same  as  that  reported  by  us,  in  our  third  re- 
port. The  proYi^onsare  few  and  simple  ;  but  they  appear  to 
nis  sufficient  for  the  purpose.  In  the  French  code  of  civil  pro- 
cedure,  eleven  sections  only  are  devoted  to  the  proceedings  in 
conciliation  ;  and  that  they  are  not  found  defective  in  details 
is  proved  by  the  fact,  that  in  a  single  year  726,^56  cases  were 
settled  in  that  way.     (See  note  to  section  350.) 

It  was  a  question  with  us,  whether  justices  of  the  peace 
should  hold  courts  of  conciliation.  Upon  much  reflection  it 
appeared  best  to  begin  the  experiment  with  judges  of  the 
county  courts,  because  the  advice  and  influence  of  such  judges 
would  have  great  effect  in  bringing  parties  to  a  settlement.  It 
strikes  us  as  indispensible,  that  the  officers  before  whom  the 
parties  appear,  should  be  able  to  give  them  advice  respecting 
their  rights,  in  which  they  can  confide.  If  they  are  not  sent 
before  such  persons,  in  fact  the  proceeding  will  become  a 
mere  form.    The  experiment  is  altogether  new  in  this  coun- 
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try^and  we  desire  it  may  be  tried  under  the  most  favorable  an- 

qiices. 

The  experience  of  other  countries  is  not  without  its  use  to 
us.  In  Norway  it  is  said,  the  proceeding  is  a  mere  form, 
because  the  judges  are  inferior  magistrates,  without  infiuenoe 
over  litigants.  In  France,  we  have  this  account : — "  This  in- 
stitution owes  its  existence  to  the  law  of  the  24th  of  Aagitst, 
1790.  It  produces  much  good  in  the  country ;  but  its  advan- 
tages are  almost  entirely  lost  in  the  large  towns,  and  especially 
in  Paris,  where  the  justices  of  the  peace,  having  in  general 
little  knowledge  of  the  persons  who  come  before  them,  can 
exercise  but  a  feeble  imfluence." — ^Les  Codes  Fran^ais  Ex- 
pliques,  by  Rogron. 

§  1523.  A  court  of  conciliation  is  held  in  each  of  the 
counties  of  this  state.  In  the  city  and  county  of  Neur- 
York,  it  is  held  by  the  city  judge  of  the  city  of  New- 
York;  in  every  other  county,  it  is  held  by  the  county 
judge. 

^  1524.  The  court  may  be  held  on  any  judicial  day, 
wherever  in  his  county,  the  judge  may  happen  to  be. 

§  1525.  Any  person,  claiming  to  have  a  cause  of  ac- 
tion against  another,lin  any  of  the  cases  mentioned  in 
section  1527,  may  serve  on  him  a  written  notice,  men- 
tioning the  alleged  cause  of  action,  and  requiring  him 
to  appear  in  relation  thereto,  before  the  court  of  con- 
ciliation of  the  county,  where  the  notice  is  served,  at  a 
specified  time,  not  less  than  five  days  from  the  time  of 
service. 

§  1526.  Such  notice  must  be  served  in  the  manner 

■ 

prescribed  for  a  summons,  in  a  civil  action. 
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§  1527.  The  causes  of  action,  of  which  this  court  has 
cognisance,  are  libel,  slander,  malicious  prosecution, 
breach  of  promise  of  marriage,  assault,  battery,  false 
imprisonment,  and  personal  violence  of  any  kind. 

§  1528.  At  the  time  specified  in  the  notice,  or  at 
such  other  time  as  the  hearing  niay  b3  adjourned  to  by 
the  court,  the  parties  appearing  must  be  received  by 
the  judge,  apart  from  all  other  persons,  except  as  is  pro- 
vided in  seclion  1537,  and  thereupon,  it  is  the  duty  of 
the  judge  to  hear  the  allegations  and  explanations  of 
the  parties,  to  inform  them  of  thoir  respective  rights, 
and  to  endeavor  to  reconcile  their  differences. 

§  1529.  Parties  may  voluntarily  appear  before  the 
court,  without  notice,  and  such  appearance  is  as  efiec- 
tual  as  if  notice  had  been  previously  served. 

§  1530.  If  a  reconciliation  be  had,  a  memorandum 
thereof,  stating  the  nature  of  the  controversy,  or  alleged 
cause  of  action,  the  appearance  of  the  parties,  and  the 
fact  of  the  reconciliation,  without  specifying  the  terms 
thereof,  unless  it  be  agreed  by  the  parties  to  specify 
them,  must  be  entered  in  a  book  of  records,  to  be  kept 
by  the  judge,  and  such  entry  must  be  signed  by  the  re- 
spective parties.  The  reconciliation  thus  effected, 
shall  be  the  final  determination  of  the  matter  in  con- 
troversy. 

§  1531.  If  the  parties  agree  to  a  judgment,  in  favor 
of  one  against  the  other,  in  settlement  of  their  differ- 
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ences,  the  judge  may  make,  at  the  foot  of  the  entry  of 
reconciliation,  a  memorandum,  stating  the  judg'ment 
agreed  upon.  A  transcript  of  such  memorandam,  cer- 
tified by  the  judge,  may  be  filed  in  the  office  of  the 
county  clerk,  and  shall  thereupon  have  the  same  eflfect, 
and  may  be  enforced  in  the  same  manner,  as  the  judg- 
ment of  a  county  court. 

§  1532.  If,  instead  of  a  reconciliation,  the  terms  of 
which  are  settled  between  the  parties,  they  voluntarily 
submit  their  matters  in  difference  to  the  court,  and  agree 
to  abide  the  judgment,  or  assent  thereto,  in  the  presence 
of  the  court,  such  submission  and  agreement,  or  assent, 
must  be  entered  in  the  book  ot  records,  and  signed  by 
the  respective  parties;  and  thereupon  the  judgment  of 
the  court,  made  pursuant  to  the  submission,  shall  have 
the  same  effect,  and  may  be  enforced  in  the  same 
manner,  as  the  judgment  mentioned  in  section  I53I. 

Conformable  to  the  provision  of  the  constitution,  which  b 
in  these  \rords  :  ^^  Tribunals  of  conciliation  may  be  established) 
ivith  such  powers  and  duties  as  may  be  prescribed  by  law, 
but  such  tribunals  shall  have  no  power  to  render  judgment, 
to  be  obligatory  on  the  parties,  i  xcept  they  voluntarily  submit 
their  matters  in  diflerence,  and  agree  to  abide  the  judgment  or 
assent  thereto,  in  the  presence  of  such  tribunal,  in  such  cases 
as  shall  be  prescribed  by  law." 

.  §  1533.  If,  after  the  service  of  the  notice  prescribed 
in  section  1525,  either  party  fail  to  appear,  or  if  the 
parties  appearing  be  not  reconciled  as  mentioned  in 
sections  1530  and   1531,  or  do  not  enter  into  the  sub- 
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mission  and  agreement  mentioned  in  section  1532,  it 
is  the  duty  of  the  judge  to  make  an  entry  in  his  book 
of  records^  stating  in  a  summary  manner  the  nature  of 
the  charge,  the  notice  given,  the  proof  of  service- 
thereof,  the  failure  to  appear  of  either  party,  or  thtf 
appearance  of  the  parties  and  their  failure  to  be  recon- 
ciled. 

§  1634.  The  entries  in  such  book  of  records,  or  certi- 
fied copies  thereof  signed  by  the  judge,  are  evidence  of 
the  facts  therein  stated ;  and  it  is  the  duty  of  the  judge 
to  give  a  transcript  of  the  entries  in  any  case,  certified 
by  him,  from  his  records,  to  either  party  on  request. 

§  1535.  In  any  action  hereafter  brought  for  the  re- 
covery of  damages,  for  a  cause  of  action  mentioned  in 
section  1527,  the  plaintiff  cannot  recover  costs,  unless 
he  produce  at  the  trial  the  certified  copy  mentioned  in 
the  last  section,  and  unless  it  thereby  appear  that  the 
notice  was  duly  served,  and  that  he  appeared  pursuant 
thereto,  or  that  both  the  parties  appeared  without 
notice,  as  mentioned  in  section  1529. 

The  defendant  cannot  recover  costs  in  such  action, 
when  it  appears  that  after  service  of  the  notice,  he 
failed  to  appear  pursuant  thereto. 

§  1536.  If,  however,  the  case  be  one  requiring  a  pro- 
visional remedy,  and  of  such  urgency  as  not  to  justify  the 
delay  arising  from  a  previous  notice  to  appear  before  the 
court  of  conciUation,  the  action  may  be  commenced 
without  such  appearance  or  notice,  fmd  if  the  plaintiff  af- 
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terwards  give  the  notice,  and  appear  before  the  court  of 
conciliation  pursuant  thereto,  he  may  recover  costs  ac* 
cruing  subsequent  to  such  appearance. 

§  1537.  When  an  infant,  or  a  woman  is  a  party  to  a 
proceeding  before  the  court  of  conciliittion,  such  in&nt 
or  woman^ay  be  attended  by  the  guardian,  or  husband, 
of  such|party,  or  if  there  be  none,  then  by  some  fiiend 
approved  by  the  court. 

§1538.  In  an  action  between  partners,  or  between 
principal  and   agent,  if  either  party  make  it  appear  to 

the  court,  that  previous  to  his  complaint  or  answer,  he 
made  an  offer  in  writing  to  his  adversary,  to  submit 
the  matter  in  difference  between  them  to  arbitration,  as 
in  the  next  section  prescribed,  no  costs  can  be  awarded 
against  the  party  making  such  offer. 

§  1539.  The  arbitrators,  required  by  the  last  section, 
must  be  three  competent  and  disinterested  persons,  one 
to  be  chosen  by  each  party,  and  the  third  to  be  either 
chosen  by  those  two,  or  by  the  judge  of  the  court  of 
conciliation  of  the  county. 

§  1540.  It  is  the  duty  of  the  judge  of  the  court  of  con- 
ciliation, so  far  as  may  be  compatible  with  his  duties  as 
judge,  to  give  to  every  person,  who  may  ask  it,  advice 
rejecting  his  differences  with  another. 
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§1541.  No  party  to  any  admission  or  declaration, 
made  before  the  court  of  conciliation,  is  bound  thereby 
or  responsible  therefor,  in  any  other  judicial  proceeding 
whatever,  except  as  provided  in  this  title. 

1542.  No  fee  can  be  received  by  the  judge,  for  any 
services  rendered  in  the  court  of  conciliation. 


TITLE  VilL 

OF  ARBITRATIONS. 

8BCTIOH  1M3  What  may  b«  sabmittcd  to  arbitration,  and  by  whom. 

1544.  Submission  to  be  in  writini^,  and  to  one  or  more. 

1545.  May  be  entered  as  an  order  of  county  court. 

1546.  Arbitrators  to  fix  time  and  place  of  heariny. 

1547.  AH  must  act,  majority  may  decide,  to  be  sworn. 

1548.  Award  most  be  in  writin^^. 

1549.  Court  may  yacate  award  in  the  cases  specified. 
1560.  Court  may  give  costs  to  extent  of  fees  only. 

1551.  Decision  of  court  subject  to  appeal. 

1552.  Domai^es  upon  rerocation  of  submission. 

1563.    This  title  not  to  prevent  actions  on  other  awards. 

§  1543.  Persons,  capable  of  contraq^ing,  may  submit 
to  arbitration  any  controversy,  which  might  be  the  sub- 
ject of  a  civil  action  between  them,  except  a  question  of 
title  to  real  property,  in  fee  or  for  life,  or  for  an  existing 
term  of  more  than  twelve  years.  This  qualification 
does  not  include  questions  relating  merely  to  the  par- 
tition, or  boundaries  of  real  property,  or  to  the  admea- 
surement  of  dower. 

§  1544.  The  submission  to  arbitration  must  be  in  wri* 
ting,  and  may  be  to  ono  or  more  persons. 
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§  1545.  It  may  be  stipulated  in  the  gubmifision  tbirt 
it  be  entered  as  an  order  of  the  county  court,  for  which 
purpose  it  must  be  filed  with  the  clerk  of  the  county, 
where  the  parties  or  one  of  them  reside.  Tbe  clerk 
must  thereupon  enter  in  his  register  of  actions,  a  note 
of  the  submission,  with  the  names  of  the  parties,  the 
names  of  the  arbitrators,  the  date  of  the  submission, 
when  filed,  and  the  time  limited  by  the  submission,  if 
any,  within  which  the  award  must  be  made.  When  so 
entered,  the  submission  cannot  be  revoked  without  the 
consent  of  both  parties,  the  arbitrators  may  be  compel- 
led by  the  court  to  make  an  award,  and  the  award  may 
be  enforced  by  the  court,  in  the  same  manner  as  a 
judgment.  If  the  submission  be  not  made  an  order  o^ 
the  court,  it  may  be  revoked  at  any  time  before  the 
award  is  made,  or  if  unrevoked,  the  award  can  be  en- 
forced by  action  only. 

§  1546.  Abitrators  have  power  to  appoint  a  time  and 
place  for  hearing,  to  adjourn  firom  time  to  time,  to  admin- 
ister oaths  to  witnesses,  to  hear  the  irilegations  and  evi- 
dence of  the  parties,  and  to  make  an  award  thereon. 

§  1547.  All  the  arbitrators  must  meet  and  act  together 
during  the  investigation,  but  when  met  a  majority  may 
determine  any  question.  Before  acting,  they  must  be 
sworn,  before  an  off  cer  authorized  to  administer  oaths, 
faithfully  and  fairly  to  hear  and  examine  the  allegations 
and  evidence  of  the  parties,  in  relation  to  the  matters 
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iA  controvesy,  and  to  make  a  just  award,  according  to 
their  nnderstanding. 

§  1548.  The  award  must  be  in  writing,  signed  by  the 
arbitrators,  or  a  majority  of  them,  and  delivered  to  the 
parties.  When  the  submission  is  made  an  order  of 
court,  the  award  must  be  filed  with  the  clerk,  and  a 
note  thereof  made  in  his  register,  after  the  expiration 
of  ten  days  from  the  entry  upon  the  application  of  a 
party,  and  on  filing  an  affidavit,  showing  that  a  copy  of 
the  award  and  notice  of  filing  the  same,  has  been  served 

at  least  eight  days  prior  to  the  application,  and  that  no 
order  staying  the  entry  of  judgment  has  been  served, 
the  award  may  be  entered  in  the  judgment  book,  and 
shall  thereupon  have  the  effect  of  a  judgment. 

§  1549.  The  county  court,  on  motion,  may  vacate  the 

award,  upon  either  of  the  following  grounds,  and  may 

order  a  new  hearing  before  the  same  arbitrators,  or  not, 
in  its  discretion : 

1.  That  it  was  procured  by  corruption  or  fraud  : 

2.  That  the  arbitrators  were  guilty  of  misconduct,  or 
committed  gross  error  in  refusing,  on  cause  shown,  to 
postpone  the  hearing,  or  in  refu^5ing  to  hear  pertinent 
evidence,  or  otherwise  acted  improperly  in  a  manner 
by  which  the  rights  of  the  party  were  prejudiced : 

3.  That  the  arbitrators  exceeded  their  powers  in  making 
their  award,  or  that  they  refused,  or  improperly  omitted, 
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to  consider  a  part  of  the  matters  submitted  to  then^ 
or  that  the  award  is  iadefinite,  or  cannot  be  performed. 

The  court  may»  on  motion,  modify  or  correct  the 
award,  where  it  appears: 

1.  That  there  was  a  miscalculation  in  figures,  apon 
which  it  was  made,  or  that  there  is  a  mistake  in  the 
description  of  some  person  or  property  therein : 

2.  When  a  part  of  the  award  is  upon  matters  not  sub- 
mitted, which  part  can  be  separated  from  other  parts, 
and  does  not  affect  the  decision  on  the  matters  submit- 
ted: 

3.  When  the  award  is  imperfect  in  form,  and  if  it 
had  been  a  verdict  could  have  been  amended,  or  those 
imperfections  disregarded. 

^  1560.  Upon  such  motion,  the  costs  thereof,  may,  in 
the  discretion  of  the  court,  be  added  to  the  award,  but 
no  other  costs  or  charges. 

■ 

§  1651.  The  decision  upon  the  motion,  is  subject  to 
appeal  in  the  same  manner  as  an  order  which  is  sub- 
ject to  appeal  in  a  civil  action ;  but  the  judgment,  en- 
tered before  a  motion  is  made,  is  not  subject  to  appeal. 

§  1552.  If  a  submission  to  arbitration  be  revoked,  and 
an  action  be  brought  therefor  as  provided  in  section  1645, 
the  amount  to  be  recovered  can  only  be  the  costs,  ex- 
penses and  damages  sustained,  in  preparing  for  and  at- 
tending the  arbitration,  nor  can  the  recovery  be  increas- 
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ed  by  any  penalty  or  sum  fixed  as  damages  in  the  sub- 
mission or  otherwise,  in  case  of  revocation. 

§  1563.  The  provisions  of  this  title  must  not  be 
construed  to  prevent  a  recovery  in  an  action  upon  the 
written  award  of  one  or  more  arbitrators,  to  whom  a 
matter  in  controversy  may  be  submitted  in  writing,  to 
decide  upon  their  own  knowledge,   with  or  without 

testimony. 

TITLE  IX. 

OF  PROCEEDINGS  IN  SURROGATES*  COURTS. 

CuAPTXB    I.    Proceeding's  in  general. 

n.    Prooeedings  in  cases  of  insanity  an  J  habitual  drunkenness. 
III.    Appeals  from  surrogates'  courts. 

CHAPTER  I. 

» 
PROCEEDINGS   IN   GENERAL. 

Section    1354.  Proceedings  according  to  special  statates,  except  as  prescribed  ia 

this  chapter  ;  means  of  exercising  powers  specified. 

1556.  Surrogate  to  keep  an  oAlce,  general  directions. 

1556.  Surrogates'  books  specified. 

1567.  Index  to  each  book  required. 

1558.  Successor  may  complete  business  commenced. 

1569.  Surrogate  may  not  be  counsel  or  attorney  for  certain  persons. 

156U.  Costs  may  be  allowed  in  certain  cases. 

1561.  Orders  to  pay  money  enforced  by  execution. 

1562.  Sheriff  to  execute  surrogate!*  process. 

§  1554.  There  are  no  pleadings  in  surrogates'  courts. 
The  proceedings  are  those  prescribed  by  special  statutes 
in  the  cases  not  provided  for  in  this  chapter,  except 
that  letters  of  administration  and  letters  testamentary 
may  be  known  as  the  appointment  of  administra- 
tors, or  executors.    Those  proceedings  are  had  upon 
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the  application  of  a  party,  verbal  or  written ;  and  when 
Terbaly  entered  in  the  minutes  or  otherwise ;  when 
written  they  are  filed.  The  surrogates'  powers  are  ex- 
ercised by  means  of 

1 :  A  citation  to  a  party ; 

2.  An  affidavit,  deposition,  or  the  statement  of  a  party; 

3.  A  subpoena  to  witness; 

4.  Orders  and  judgments;  and, 

6.  An  execution  or  warrant  to  enforce  ihera. 

§  1555.  The  surrogate  must  keep  rn  office  open  at  all 
reasonable  hours,  suitable  and  convenient  for  the  trans- 
action of  the  business,  and  for  the  deposit  and  safe 
keeping  of  the  public  books  and  papers  under  his 
charge.  If  such  office  be  not  provided  by  the  supervi- 
sors of  the  county,  the  surrogate  must  provide  it,  at  his 
own  expense.  He  may  also  hold  his  court  at  any  other 
place  in  his  county,  which  he  may  from  time  to  time 
appoint.  He  must  also  provide  suitable  cases  for  the 
books  and  papers  of  his  office,  the  expense  of  which  is 
a  county  charge.  Thoy  belong  to  the  county,  and 
must  be  delivered  by  the 'surrogate  to  hi.s  successor  in 
office. 

§  1556.  The  following  books  must  be  kept  by  the  sur- 
rogate : 

ft 

1.  A  register,  in  which  must  be  entered  a  memoran- 
dum of  all   official  business  transacted  in  his  office; 
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appertaining  to  the  estate  of  each  person  deceased, 
under  the  name  of  such  person  ;  that  pertaining  to  the 
general  guardian  of  an  infant,  under  the  name  of  such 
infant ;  that  pertaining  to  an  insane  person  or  drunkard, 

under  his  name ; 

'  2.  A  record  of  wills,  in  which  must  be  recorded  all 
wills  proved  before  the  surrogate  with  the  certificates 
of  probate  thereof;  and  of  all  wills  proved  elsewhere, 
upon  which  letters  of  administration  are  issued  by  him ; 

3.  A  record  of  appointment  of  administrators,  wheth- 
er general  or  special,  and  of  executors  ; 

4.  A  record  of  the  appointment  of  general  guardians 
of  infants,   and  of  committees  of  insane  persons  and 

drunkards ; 

5.  A  record  of  accounting  and  of  distribution,  in  which 
must  be  entered  a  summary  balance  sheet,  of  the  accounts 
of  administrators,  and  guardians  and  committees  before 
him,  with  his  orders  and  judgments  relating  to  the 
same ;  a  memorandum  of  executions  issued  thereon, 
with  a  note  of  satisfaction  when  satisfied  ;  also,  orders 
relating  to  the  sale  of  real  estate,  and  to  the  distribution 
of  the  proceeds  thereof;  and  notices  of  all  money  or 
securities  received  by  him,  as  proceeds  of  such  sales,  or 
otherwise;  and  a  statement,  showing  the  names  of 
creditors,  and  the  debts  established  and  entitled  to  dis- 
tribution, the  amount  to  which  each  person  is  entitled 
out  of  the  funds,  and  the  amount  actually  paid  by  him 
to  each  person,  and  when  paid ; 
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6.  A  record  of  the  appointment  of  admeasurers  of 
dower;  with  all  orders  relating  to  the  same,  and  the 
admeasurers'  reports ; 

7.  An  order  book,  in  which  must  be  entered  orders 

made  by  him  directing  the  conduct  of  executors,  ad- 
ministrators, guardians  or  committees ;  orders  for  pub- 
lication of  notice  to  creditors ;  orders  in  behalf  of  cre- 
ditors, directing  debts  to  be  paid,  or  allowing  an  action 
to  be  commenced,  or  an  execution  to  be  issued ;  ap- 
pointments of  special  guardians,  appraisers,  referees 
and  arbitrators;  orders  relating  to  the  production  of 
a  will,  to  removal  of  administrators,  committees  or 
guardians;  in  relation  to  sureties  for  executors,  ad- 
ministrators, committees  or  guardians ;  and  all  other 
orders  which  he  is  required  to  make  in  writing,  and  not 

required  to  be  recorded  in  some  other  book; 

8.  A  book  of  fees,  m  which  must  be  entered  the  items 
of  all  fees  for  services  in  each  particular  proceeding,  or 
estate,  and  when  and  by  whom  paid. 

§  1557.  To  each  of  such  books,  there  must  be  attach- 
ed an  index,  securely  bound  in  the  volume,  referring 
to  the  entries  in  alphabetical  order,  under  the  name  of 
the  person,  to  whose  estate  or  business  they  relate, 
and  indicating  the  page  of  the  book  where  the  entry  is 
made. 


CITIL  PROCEDURE.  655 

§  1559.  The  successor  in  office  of  a  surrogate  has 
power  to  complete  any  unfinished  business  commenced 
by  his  predecessor. 

§  1559.  A  surrogate  carmot  be  counsel  or  attorney  in 
a  civil  action,  for  or  against  any  executor,  administra- 
tor, guardian  or  minor,  committees  or  other  person  over 
whom  or  whose  accounts  he  would  by  law  have  juris- 
diction ;  whether  such  action  relate  to  the  business  of 
the  estate  or  not. 

§  1560.  Costs  may  be  awarded  in  favor  of  one  party 
against  another,  to  be  paid  personally  out  of  the  estate 
or  fund,  in  any  proceedings  contested  adversely  before 
the  surrogate ;  but  such  costs  cannot  exceed  those  al- 
lowed in  the  supreme  court,  for  a  trial  in  civil  actions. 
Witnesses*  fees,  and  other  disbursements  similar  to 
those  allowed  in  the  supreme  court,  may  also  be  al- 
lowed. 

§  1561.  Orders  for  the  payment  of  money  may  be 
enforced  by  execution,  or  otherwise,  in  the  same  man- 
ner as  judgments  for  the  payment  of  money  in  the  su- 
preme court ;  except,  that  in  the  surrogate's  court,  all 
process  is  issued  by  the  surrogate. 

§  1662.  Executions,  warrants,  and  other  process  is- 
sued by  a  surrogate,  must  be  executed  by  the  sheriflf  or 
coroner  of  the  county,  to  which  they  are  sent  to  be  ex- 
ecuted, in  the  same  manner,  and  with  the  same  powers, 
responsibilities  and  fees,  as  process  issued  from  the 
supreme  court. 
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CHAPTER  n. 

PROCEEDINGS   IN   CASES    OF    INSANITY   AND    HABITUAL     D&UNEENIfESS. 

4ectX'»k  1563.  8urr<H^t«  has  care  of  insao«  persons,  and  draakards. 

1564.  Commi  ^e^^  to  be  appointed,  their  duties  defined. 

166&.  Overseer  of  poor^  or  a  relative  may  applj. 

1566.  Application  t j  be  in  writing  and  verified. 

1567.  Surrogate  to  appoint  time  and  place  to  investigate. 
1068.  Insane  person  or  drunkard  to  be  summoned. 

1569.  A  Jurf  of  eighteen  persons  to  be  summoned. 

1570.  Manner  of  drawing  and  summoning  jury. 

1571.  Surrogate  to  attend  and  impannel  the  jury  for  trial. 

1572.  Surrogate  to  preside  and  decide  questions  of  law. 

1573.  Allegations  must  be  proved,  and  may  be  contested. 
1571.  Inquisition  to  be  in  writing  by  at  least  nine  jurors. 

1575.  On  verdict  for  applicant,  committee  appointed. 

1576.  Appointment,  its  contents  and  disposition. 

1577.  Committee  must  be  sworn. 

1578.  Appraisers  to  be  appointed  and  inventory  taken. 

1579.  Powers  of  committee  like  those  of  guardian. 
1560.  In  paying  debts,  the  powers  of  administrators. 

1581.  Real  property  may  be  sold  by  order  of  surrogate. 

1582.  Surrogate  to  ascertain  and  limit  amount. 

1583.  Sale  to  be  condneted  as  administrator's. 

1584.  New  security  may  be  required. 

1585.  Power  to  perform  contracts. 
1566.  When  power  of  committee  ceases. 

1587.    Upon  application  for  removal,  citation  to  issue. 

1568.  When  appointment  msy  be  revoked,  or  the  eommittee  removed. 
1589.    Surrogate's  fees  and  other  costs. 

^  1563.  The  surrogate  of  the  county  has  the  care  and 
custody  of  the  person  and  property  o  f  idiots,  lunatics, 
and  other  persons  of  unsound  mind,  and  of  persons, 
who,  in  consequence  of  habitual  drunkenness,  or  for 
any  other  cause,  are  incapable  of  the  proper  caie 
and  management  of  their  own  property ;  all  of  whom 
are  known  in  this  code  as  insane  persons,  or  habitual 
drunkards. 


CITIL  PBOCKDUES.  667 

§  1564.  For  the  purpose  of  exercising  these  powers, 
the  court  may  appoint  a  committee,  or  if  necessary, 
two  or  three  in  each  case,  whose  duty  it  is, 

1.  To  take  possession  of  the  property  of  the  person, 
and  manage  the  same  in  a  manner  proper  to  produce 
income,  and  to  prevent  its  being  wasted  or  destroyed : 

2.  To  take  the  care  and  custody  of  such  person,  and 
so  far  to  hold  him  in  restraint,  as  may  be  necessary  to 
prevent  injury  to  the  person  or  property  of  himself  or 
others : 

3.  To  provide  out  of  his  property  for  the  maintenance 

of  such  person  and  his  family,  and  the  education  of  his 
children : 

4.  To  make  an  inventory  of  his  property,  real  and 
personal,  and  to  file  the  same  in  the  surrogate's  office, 
immediately  after  his  appointment,  and  to  keep  and 
annually  file  in  the  surrogate's  office,  an  account  of  all 
sums  received  and  expended  for  the  year,  verified  by 
his  oath. 

§  1666.  The  overseer  of  the  poor  of  the  town,  or  the 
superintendent  of  the  poor  of  the  county,  where  the 
insane  person  or  habitual  drunkard  resides,  or  any  mem- 
ber of  the  ilunily  of  such  insane  person  or  drunkard, 
or  any  person  related  to  him  by  blood  or  marriage, 
who,  in  case  of  his  death,  intestate,  would  be  entitled 
to  any  portion  of  his  property,  may  apply  to  the  surro- 
gate for  the  appointment  of  the  committee. 

[civil  CX)DE.]  42 
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§  1566.  Such  application  must  be  in  writing,  rtatiiig 
the  facts  upon  which  it  is  founded,  and  verified  by  the 

affidavit  of  the  applicant,  to  the  ejffect  that  he  believes 
it  to  be  true. 

§  1567.  Upon  receiving  the  application,  the  surrogate 
must  immediately  appoint  a  time  and  place  in  the  town 
or  city,  where  the  insane  person  or  drunkard  resides, 
to  investigate  the  truth  of  the  allegations  made  in.  the 
application,  which  time  must  not  be  less  than  eight  nor 
more  than  sixteen  days  thereafter. 

§  1568.  The  surrogate  must  also  issue  a  citation  to 
the  insane  person,  to  appear  at  the  time  and  place  spe* 
cified,  and  show  cause,  if  he  have  any,  against  the  ap- 
plication. Such  citation  with  a  copy  of  the  application 
must  be  served  by  the  sheriff,  at  least  six  days  before  the 
time  of  appearance,  on  the  insane  person  or  drunkard, 
and  on  some  member  of  the  family  of  such  person,  or 
of  the  family  in  which  he  resides,  cf  suitable  age  and 
discretion,  other  than  the  applicant. 

§  1569.  The  surrogate  must  also  issue  to  the  sheriff 
an  order,  directing  him  to  summon  a  jury  of  eighteen 
persons,  to  be  drawn  from  a  justice's  jury  box,  of 
the  town  or  city  where  the  trial  is  to  be  had,  to  appear 
at  the  time  and  place  appointed  for  the  investigation, 
and  to  determine  the  truth  of  the  allegations  made  in 
the  application. 
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^  1570.  The  jury  must  be  drawn  by  the  sheriff,  in  the 
presence  of  the  justice,  and  summoned  pursuant  to  the 
surrogate's  order,  and  a  return  thereof  made,  at  the 
time  and  place  specified,  stating  the  time  and  manner 
of  summoning  each  juror. 

§  1571.  At  the  time  and  place  appointed,  or  at  such 
other  time  as  the  liearing  may  be  adjourned  to  for 
cause  shown,  the  surrogate  must  attend  and  draw 
and  empanel  a  jury  of  twelve  persons,  in  the  same 
manner  as  a  jury  is  drawn  by  a  justice,  for  the 
trial  of  civil  actions.  When  the  jury  is  completed,  it 
must  be  sworn  by  the  surrogate,  to  investigate  thd 
truth  of  the  matters  stated  in  the  application,  and  to 
find  a  true  inquisition  thereon,  according  to  the  evi- 
dence. 

§  1572.  The  surrogate  must  preside  at  the  trial,  and 
decide  dll  questions  of  law  arising  therein,  and  the  trial 
must  be  conducted  in  all  respects  like  a  trial  in  a  civil 
action,  except  as  otherwise  provided  in  this  chapter. 

§  1573.  Upon  such  trial,  the  alleged  insane  person 
or  drunkard  may  appear  by  counsel,  and  may  produce 
witnesses  on  his  part.  But  whether  he  appear  tr  not, 
the  applicant  must  prove  the  truth  of  the  allegations 
made  in  his  application* 

§  1574  The  inquisition  of  the  jury  must  be  in  writing, 
subscribed  by  at  least  nine  of  the  jurors,  and  must  de- 
clare that  there  exists  no  sufficient  reason  for  a  com- 
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mittee,  or  that  the  person  is  in  one  of  the  conditions 
mentioned  in  section  345,  specifying  which  of  them. 
The  surrogate  must  instruct  the  jury,  as  to  the  form  of 
the  inquisition,  and  it  may  be  found  and  subscri1)ed  in 
his  presence,  but  he  can  take  no  part  in  the  delibera- 
tion of  the  jury,  nor  advise  them  in  respect  to  their  de- 
cision, except  on  questions  of  law. 

§  1575.  If  the  jury  find  that  the  person  is  in  one  of 
the  conditions  mentioned  in  section  1563,  the  surrogate 
must  immediately  appoint  a  committee,  for  him. 
When  the  application  is  for  a  cause  other  than  habit- 
ual drunkenness,  the  jury  must  state  in  the  inquisition, 
whether  or  not,  in  their  opinion,  the  disability  is  likefy 
to  be  permanent.  If  the  jury  find  that  there  exists  no 
sufficient  reason  for  a  committee^  the  application  most 
be  dismissed. 

§  1676.  The  appointment  must  be  in  writing,  and 
must  define  the  general  duticH  of  the  committee,  as 
prescribed  in  section  1564.  It  must  be  recorded  in  the 
surrogate's  office,  in  the  book  where  the  appointment 
of  general  guardians  is  recorded.  The  committee  mast 
also  give  public  notice  of  his  appointment,  by  adver- 
tisement in  a  newspaper  printed  and  published  in  the 
county. 

§  1577.  The  committee  must  be  sworn  to  execute 
faithfully  the  duties  of  his  trust,  according  to  the  best 
of  his  ability.    He  must  also  give  security  in  the  same 
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manner,  and  to  the  same  effect  as  the  general  guardian 
of  an  infant.  The  oath  and  undertaking  must  be  filed 
in  the  surrogate's  office. 

§  1578.  The  surrogate  must  also  appoint  appraisers ; 
and  an  inventory  and  appraisal  of  all  the  personal  pro- 
perty of  the  insane  person,  must  be  taken,  verified  and 
returned  in  the  same  manner  and  with  the  same  effect, 
as  in  the  case  of  administration  of  the  estate  of  a  de- 
ceased person,  except  that  it  must  contain  also  a  de- 
scription of  the  real  property,  and  a  valuation  by  the 
appraisers  of  the  annaal  income  of  each  parcel  thereof. 

§  1579,  The  powers  and  responsibilities  of  a  commit- 
tee, in  the  execution  of  the  trust  reposed  in  him  as  pre- 
scribed by  section  1564,  are  in  all  respects  like  those  of 
a  general  guardian,  in  respect  to  an  infant  and  his 
estate,  except  as  in  this  chapter  otherwise  provided, 

§  1580.  In  the  payment  of  debts,  the  committee  must 
be  governed  by  the  same  rules,  as  those  which  regulate 
the  conduct  of  administrators.  ^ 

§  1581.  When  there  is  not  personal  property,  sufficient 
with  the  income  of  the  real  property,  for  the  payment 
of  the  debts,  or  for  the  proper  maintenance  of  the  insane 
person  or  drunkard  person  and  his  family,  the  surrogate 
may  upon  a  proper  accounting  by  the  committee,  of 
the  personal,  and  of  the  income  of  the  real,  property, 
order  the  real  property  or  such  part  thereof  as  he  may 
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deem  necessarj,   to  be  sold  or  mortgaged  to  procnre 
the  necessary  fonds  therefor. 

^  1582.  When  the  inquisition  does  not  state,  that  the 
disability  is  likely  to  be  permanent,  the  surrogate  must, 
before  ordeiing  a  sale,  ascertain  the  probable  necessary 
expenditure  over  the  annual  income,  for  a  period  not 
exceeding  three  years  in  advance,  and  must  limit  the 
sale  or  mortgage,  to  so  much  of  the  real  property  as 
can  be  sold  or  mortgaged  separately,  without  material 
injury  to  the  residue  of  the  property,  and  as  may  be 
sufficient  to  raise  such  sum,  and  in  all  cases  he  must 
first  ascertain  by  evidence  the  present  condition  of  the 
person.  Further  sales  or  mortgages  may  be  ordered 
from  time  to  time,  as  may  be  necessary. 

§  1583.  The  proceedings  for  a  sale  or  mortgage,  mast 
be  conducted  in  all  respects  in  the  same  manner,  as  for 
a  sale  by  administrators,  except  as  herein  otherwise 
provided ;  but  the  proceeds  of  sales,  instead  of  being 
paid  to  the  surrogate,  are  to  be  placed  in  the  hands  of 
the  committee. 

§  1584.  The  committee  may  be  required  to  give  new 
or  additional  security,  or  to  render  an  account,  and 
may  be  removed.  He  is  also  subject,  in  all  other  re* 
spects,  to  the  control  and  direction  of  the  surrogate,  in 
the  same  manner  as  the  general  guardian  of  an  infant 

^1585.  The  committee  has  power,  undei  the  direction 
of  a  court  of  competent  jurisdiction,  to  execute  a  ccn- 
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veyance  of  real  property,  or  to  do  any  other  act,  in  the 
specific  performance  of  a  contract  made  by  the  insane 
person  or  drunkard,  when  he  was  capable  to  contract 

§  1586.  The  power  of  a  committee  ceases,  upon  the 
death  of  the  insane  person,  and  also  when  the  disabili- 
ty, in  respect  to  which  he  was  appointed,  has  b^en 
adjudged  by  the  surrogate  to  have  ceased,  or  when  he 
has  been  removed  for  any  cause  as  provided  in  the 
next  two  sections, 

§  1687.  Upon  application  to  the  surrogate  to  remove 
a  committee  or  to  revoke  appointment,  made  upon  the 

affidavits  of  at  least  two  respectable  persons,  showing 
misconduct  of  the  committee,  or  that  the  disability,  i 
respect  to   which  the  commite  te   was  appointed,  has 
ceased,  a  citation  must  be  issued  to  the  committee,  to 
the  person  upon  whose  application  he  was  appointed, 
if  living  within  the  county,  and  to  the  next  of  kin,  if 
any,  within  the  county,  who  are  of  full  age,  to  show 
cause,  if  they  have  any,  why  the  appointment  of  the 
committee  should  not  be  removed  or  his  cq)pointment 
revoked. 

^  1588.  The  citation  must  be  served  at  least  four- 
teen days  before  the  time  appointed  for  the  hearing. 
Upon  its  return  duly  served,  or  upon  another  day  to 
which  the  hearing  may  be  adjourned,  the  surrogate 
must  hear  the  evidence  offered  for  and  against  the  ap- 
plication. If  sufficient  cause  for  the  continuance  of 
the  committee  be  not  shown,  the  surrogate  must  by  an 
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order  declare,  that  the  disability,  in  respect  to  ^which 
the  committee  was  appointed,  has  ceased,  that  the 
powers  of  the  committee  are  therefore  revoked,  and 
that  the  party  for  whom  he  was  appointed  is  restored 
to  his  original  rights.  If  miscondact  of  the  committee 
be  established,  he  must  be  removed  and  another  ap- 
pointed in  his  place. 

§  1589.  The  fees  of  the  surrogate,  on  the  appoint- 
ment of  a  committee,  are  the  same,  as  on  the  proof  of 
a  will,  and  for  his  removal,  and  the  proceedings  in  re- 
lation thereto,  the  same  as  for  similar  services  in  case 
of  administrators.  Upon  a  trial  before  him,  the  surro- 
gate may  order  costs  to  be  paid,  either  by  a  party,  or 
out  of  the  fund  or  estate,  to  any  other  party,  not  ex- 
ceeding the  costs  allowed  for  the  trial  of  a  civil  action. 

CHAPTER  III. 

APPEALS    FROM   SUKBOGATES'  OOU&TS. 

Sbctioh  1590,  Appeal  from  larrogatef '  courts,  In  what  eaaes  allowed. 

1591.  By  whom  taken, 

lfi92.  May  be  upon  questions  of  fact  or  law. 

1593.  Must  be  made  in  thirty  days,  but  does  not  stay  proceedinipt. 

16!M.  Manner  of  taking  appeal. 

1595.  Security  must  be  given, 

§  1590.  An  appeal  may  be  taken  to  the  sapreme 
coart  from  a  judgment  or  order  in  a  surrogate's  court, 
in  the  following  cases: 

1.  An  order  admitting  a  will  to  record  or  probate,  or 
refusing  the  same : 
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2.  An  order  appointing  a  person  administrator,  exe* 
cutor  or  collector,  guardian  of  an  infant,  or  a  commit- 
tee of  an  insane  person,  or  removing  liim,  or  refusing 
to  make  such  appointment  or  removal : 

3.  An  order  directing  real  property  to  be  sold,  mort- 
gaged or  leased,  or  confirming  the  same : 

4.  An  order  or  judgment  by  which  a  debt,  claim,  le- 
gacy, or  distributive  share  is  allowed,  or  payment 
thereof  directed,  or  such  allowance  or  direction  re- 
fused : 

5.  Judgment  upon  accounting,  by  an  executor,  ad- 
ministrator, guardian  or  committee,  including  an  in- 
termediate order  involving  the  merits  and  necessarily 
afiecting  such  judgment. 

§  1591.  The  appeal  can  only  be  taken  by  a  party  ag- 
grieved, who  appeared  and  moved  for  or  opposed  the  or- 
der or  judgment  appealed  from,  or  who  being  entitled 
to  be  heard  thereon,  had  no  notice  or  opportunity  to  be 
heard;  the  latter  fact  to  be  shown  by  affidavit,  and 
filed  and  served  with  the  notice. 

§  1592,  The  appeal  may  be  taken  upon  questions  of 
fact  or  of  law,  and  must  be  heard  upon  a  statement  of 
the  case,  to  be  made  and  settled  before  the  surrogate, 
in  the  manner  provided  in  section  807,  and  in  giv- 
ing judgment  thereon,  the  decision  upon  the  facts 
when  separate  from  the  questions  of  law,  is  final. 
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§  1693.  The  appeal  must  be  taken  within  thirty  days 
after  notice  of  the  order  or  judgment  appealed  from, 
but  such  appeal  does  not  affect  the  order  appealed  from, 
unless,  upon  motion,  the  supreme  court,  on  cause 
shown,  direct  a  suspension  of  the  order,  until  the  appeal 
is  determined. 

§  1594.  The  appeal  is  made  by  the  service  of  a  no- 
tice   on    the    adverse  party,  stating  the  appeal  Irom 
the  order  or  judgment,  or  some  specified  part  there- 
of,  and  filing  a  copy  of  the    notice  in  the  ofllce  of 
the  surrogate,  and  of  the  county  clerk,  together  'with 
an  undertaking    with  sufiicient  surety,    approved  by 
the  surrogate  or  county  judge,  and  filed  in  the  sur- 
rogate's oflice,  to  the  effect  that  the  party  will  prose- 
cute his  appeal  with  due  diligence  to  a  determination, 
and  will  pay  all  costs  that  may  be  adjudged  against  him 
in  the  supreme  court  thereon. 
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TITLE  X. 

OF  PROCEEDINGS  IN   CASES  OF  INSOLVENCY. 

CflAPiKftl.    Proceedings  of  iniolTent  to  discharge  himself  from  an  imprison- 
ment on  execution* 
II.    Proceedings  of  insolvent  to  discharge  himself  from  his  debts. 
III.    Proceedings  of  creditors  to  close  the  afhirs  of  an  insolvent. 

CHAPTER  I. 

PHOCEEDIK6S   OF   INSOLVENT     TO   DISCHARGE   HIMSELF    FROM   AN 

IMPRISONMENT   ON    EXECUTION. 

Sbgtion  1505.    An  insolrent  imprisoned  may  be  discharged. 

1596.  Manner  of  application  to  county  court. 

1597.  Proof  of  serving  copy  and  notice  on  creditors. 

1596.    What  facts  to  be  shown  on  hearing.    Receiver  to  be  appointed. 
1509.    Upon  receipt  of  property  by  receiver,  discharge  to  be  granted. 
1600.    Duty  of  the  receiver. 

^  1695.  An  insolvent  who  has  been  imprisoned  on 
execution  for  thirty  days,  may  be  discharged  from  the 

imprisonment,  as  provided  in  this  chapter. 

This  title  has  been  prepared  as  a  substitute  for  the  3d ,  4th 
6th,  6th,  7th,  and  8th  articles  of  the  fifth  chapter  of  the 
second  part  of  the  revised  statutes,  (2  R.  S.,  16-61.)  By 
making  the  jproceedings  be  had  in  court,  and  applying  to  them 
the  machinery  of  the  court,  we  are  enabled  to  dispense  with 
the  great  details,  made  necessary  when  the  proceedings  take 
place  before  an  officer  out  of  court.  The  provisions  explain 
themselves.  The  third  article  provides  a  means  of  winding 
up  the  affairs  of  an  insolvent,  which  we  think  will  be  found 
salutary  in  its  effect  upon  credit. 

§  1696.  He  must  present  to  the  county  court  of  the 
county  where  he  is  imprisoned,  an  application  in 
writing,  verified  by  his  oath,  setting  forth  the  fact  of 
his  imprisonment,  the  amount,  kind,  and  particulars  of 
his  property,  and  the  amount,  nature,  at:d  particulars 
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of  his  debts,  with  the  names  and  residence  of  the 
creditors,  so  far  as  they  are  known  or  can  be  ascer-^ 
tained  by  him,  and  asking  for  his  discharge  from  the 
imprisonment 

§  1597.  He  must  at  the  same  time  prove  by  affidavit, 
or  admission  in  writing,  that  a  copy  of  the  application) 
with  notice  of  presenting  the  same  at  a  specified  time 
and  place,  has  been  served  on  the  judgment  creditor, 
upon  whose  execution  the  insolvent  is  imprisoned,  at 
least  ten  days  before  the  application,  in  the  same  man- 
ner as  a  notice  of  motion  in  an  action. 

§  1598.  The  application  is  to  be  heard  in  the  same 
manner  as  any  other  motion,  and  if  it  be  shown  to  the 
satisfaction  of  the  court,  that  the  allegations  of  t'>e 
application  are  true,  that  the  applicant  is  insolvent, 
that  he  does  not  conceal  any  of  his  property,  and  that 
he  has  not,  after  knowing  his  insolvency,  and  within 
six  months  before  his  application,  given  a  preference 
to  a  creditor  for  an  antecedent  debt,  by  any  pay- 
ment or  disposition  of  his  property,  the  court  may 
make  an  order,  declaring  that  the  applicant  is  an  in- 
solvent debtor,  and  appointing  a  receiver  of  hi^; 
property. 

§  1599.  Upon  a  certificate  of  the  receiver,  upon  a 
copy  of  the  inventory,  that  the  insolvent  has  transferred 
and  delivered  to  him  all  the  property  specified  therein, 
excepting  property  exempt  from  execution,  to  be  there- 
in specified,  with  all  books,  instruments  and  papers  re» 
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latiiig  thereto,  and  after  due  notice  to  the  jadgtnent 
creditor,  the  court  may  make  an  order,  discharging  the 
insolvent  from  his  imprisonment;  but  such  discharge 
shall  not  affect  the  judgment,  nor  any  other  remedy  for 
the  collection  thereof,  other  than  against  the  person  of 
the  insolvent. 

§  1600.  The  receiver  must  proceed  in  the  conversion 
of  the  property  into  money,  and  the  distribution  there- 
of among  the  creditors  existing  at  the  time  of  the  ap- 
plication, whether  their  demands  are  due  or  not,  ac- 
cording to  their  several  rights,  giving  no  preference, 
except  where  a  preference  is  required  by  the  statutes 
of  this  state  or  of  the  United  States,  and  must  deliver 
the  sarplus  to  the  insolvent,  under  the  direction  of  the 
court.  The  receiver  is  at  a:l  times  subject  to  the  con- 
trol of  the  court,  until  his  final  discharge  by  its  order. 
If  other  property  of  the  insolvent,  not  stated  in  the  in- 
ventory, be  discovered  by  the  receiver,  it  must  be  deemed 

a  part  of  the  property  assigned,  and  the  receiver  must 
collect  the  same  and  account  therefor. 
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CHAPTER  n. 

PROCEEDINGS  OF   IN80LTENT   TO  DISCHARGE  HIMSELF    FR03f    DEBT. 

SscTioir   1911  •  Application  to  discharge  from  debt,  bow  made. 

1002.  Order  requiring  creditors  to  show  eanM« 

16in.  Manner  of  serving  same  and  hearing. 

J6U4.  If  application  be  opposed  how  tried. 

1609.  If  not  opposed  order  to  be  made  appointing  receiver. 

1606.  Upon  final  report  of  receiver  discharge  may  be  gr:inted9  except 
for  certain  debts. 

§  1601.  Any  insolvent,  who,  at  the  time  of  his  appli- 
cation, has  resided  in  this  state  five  years,  may  present 
to  the  county  coart  of  the  county  where  he  resides,  an 
application  in  writ'ng,  verified  by  his  oath,  setting  forth 
the  fact  of  his  insolvency,  the  amount,  kind,  and  par- 
ticulars of  his  property,  and  the  amount,  nature  and 
particulars  of  his  debts,  specifying  the  residence  of  his 
creditors,  so  far  as  they  are  known  or  can  be  ascertained 
by  him,  alleging  that  he  has  not  given  a  preference  as 
specified  in  section  (598,  and  asking  a  discharge  from 
his  debts. 

§  1602.  Upon  receiving  the  application,  the  court  may 
make  an  order,  requiring  the  creditors  of  the  insolvent 
to  show  cause,  if  they  have  any,  before  the  court,  at  a 
specified  time  and  place,  not  less  than  three  months 
thereafter,  why  the  application  should  not  be  granted, 
and  directing  the  publication  once  a  week  for  ten  weeks 
of  the  application,  or  a  condemsed   statement    thereof. 

and  of  the  order,  in  the  state  paper  and  in  two  other 
newspapers  which  the  court  may  designate  as  most 
likely  to  give  notice  to  the  creditors. 
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§  1603.  At  a  time  and  place  specified,  upon  proof  of 
the  publication  in  conformity  with  the  order,  and  also 

that  a  copy  of  one  of  the  papers  containing  the  appli- 
cation or  statement,  and  order,  was  deposited  in  the 
post  office,  at  least  nine  weeks  previously,  directed  to 

each  creditor  within  the  United  States,  at  his  residence, 
when  such  residence  is  stated  in  the  application,  the 
court  may  proceed  to  hear  the  application. 

§  1604,  If  a  creditor  appear  and  deny  any  of  the  ma- 
terial allegations  of  the  application,  or  allege  that  the 
applicant  has  fraudulently  contracted  the  debt  to  such 
creditor,  or  that  such  debt  arose  from  a  fraudulent  mis- 
application by  the  applicant  of  the  property  of  anoth- 
er, or  that  since  it  was  contracted,  the  applicant,  if  a 
merchant,  has  not  kept  proper  books  of  account ;  the 
court  may  either  try  the  question  of  fact,  or  may  order 
it  to  be  tried  by  a  jury  or  by  referees. 

§  1605.  If  such  denial  or  allegation  be  not  made,  or 
if  made,  be  found  on  the  trial  to  be  untrue,  the  court 

may  make  an  order  declaring  that  the  applicant  is  an 
insolvent  debtor,  and  appointing  a  receiver  of  his 
property  not  exempt  from  execution ;  the  receiver  must 
give  the  certificate,  and  has  the  power  and  is  subject  to 
the  responsibilities  mentioned  in  section  1600. 

§  1606.  Upon  the  final  report  of  the  receiver,  shew- 
ing  the  collection  and  conversion  into  available  assets, 
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of  all  the  property  of  the  insolvent,  not  exempt  from 
execution,  and  the  proper  application  and  payment 
thereof,  if  it  appear  that  at  least  twenty-five  per 
cent,  of  each  of  the  insolvent's  debts  contracted  before 
his  application,  has  been  paid,  or  a  dividend  to  that 
extent  offered  and  set  apart  thereon,  the  court  may  or- 
der that  the  insolvent  be  discharged  from  all  such  debts 
of  the  following  kinds : 

1.  Debts  due  to  persons  who  were  residents  of  this 
state  at  the  time  of  the  application : 

2.  Debts  contracted  in  this  state : 

3.  Debts  due  to  creditors  who  have  received  a  divi- 
dend from  the  receiver. 

But  such  order  in  no  case  discharges  a  debt  arising 
out  of  a  fraudulent  misapplication  of  the  property  of 
another,  nor  does  it  affect  the  liability  of  another  per- 
son who  is  liable  jointly  with  the  insolvent. 

CHAPTER  11. 

PROCEEDINGS  OF  A  caEOrrOR  TO  CLOSE  THE  AFFAIRS  OF  AN   INSOLVENT. 

SxcTioif  1GU7.  A  creditor  majr  apply  to  close  inaolyent's  affkirt  in  eases  specified. 

16(16.  Application  to  be  in  writing  and  yerified. 

1609.  Order  to  sKiow  cause,  injunction  allowed. 

1610.  Time  and  manner  of  hearing. 

1611.  Upon  trial,  court  may  appoint  receiver. 

1612.  Receiver's  proceedings. 

§  1607.  Any  creditor  residing  in  this  state,  having  a 
claim  arising  on  contract,  and  already  due,  to  the 
amount   of  five   hundred    dollars,   against    a    debtor 
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residing  in  this  state,  may  apply  to  the  county  court, 
of  the  county  where  the  debtor  resides,  to  declare 
him  insolvent,  and  close  his  affairs,  in  any  of  the 
following  cases : 

1.  When  he  has  fraudulently  contracted  the  debt  to 
such  creditor : 

2.  When  he  has  concealed,  removed  or  disposed  of 
of  some  part  of  his  property,  or  is  about  to  do  80>  with 
intent  to  defraud  his  creditors : 

3.  When  an  ejcecution  against  his  property  has  been 
returned  unsatisfied  in  whole  or  in  part :  or, 

4.  When  a  promissory  note  made  by  him  or  a  bill  of 
exchange  accepted  by  him,  while  engaged  in  the  busi- 
ness of  a  merchant,  broker,  factor  or  banker,  and  owned 
by  the  creditor,  has  fallen  due,  and  has  remained  un- 
paid and  tinder  protest  for  at  least  ten  days  before  the 
application,  without  notice  from  the  debtor,  that  he  has 
a  iralid  defence  to  such  note  or  bill,  accompanied  by  an 
offer  of  good  security  for  the  payment  of  any  judgment 
that  may  be  recovered  thereon. 

4  160S.  The  application  must  be  in  writing,  verified 
by  the  affidavit  of  the  creditor,  or  another  person,  and 
showing  that  the  case  is  within  the  last  section,  and 
asking  that  a  receiver  of  the  property  of  the  insolvent 
may  be  appointed  and  his  affairs  closed. 

§  1609,  Upon  receiving  such  application,  the  court 

may  make  an  order,  requiring  the  defendant  to  show 
[civil  cods.]  43 
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cause  at  a  specified  time  and  place,  why  the  application 
should  not  he  granted ;  and  if,  then  or  at  any  time  af^ 
terwards,  there  appear  to  he  danger  of  the  defendant's 
disposing  of  property,  to  the  prejudice  of  the  applica- 
tion, the  court  may  grant  an  injunction  against  any  dis- 
position thereof 

§  1610.  At  the  time  and  place  specified,  upon  proof 
of  the  personal  service  of  the  order  to  show  cause,  the 
court  may  proceed  to  hear  the  application. 

If  the  defendant  appear  and  deny  any  of  the  materi- 
al allegations  of  the  application,  the  court  must  order 
the  question  of  fact  to  he  tried  hy  a  jury,  or,  if  the  de* 
fendant  waive  a  trial  hy  jury,  may  itself  try  the  ques- 
tion, or  may  order  a  trial  thereof  hy  referees. 

§  1611.  If  such  denial  he  not  made,  or,  if  made,  be 
found  on  the  trial  to  be  untrue,  the  court  may  make  an 
order,  declaring  that  the  defendant  is  an  insolvent  debt- 
or, within  one  of  the  subdivisions  of  section  1607,  speci- 
fying which,  and  appointing  a  receiver  of  his  i»t>perty. 

§  1612.  The  receiver  must  immediately  publish  no- 
tice of  his  appointment  in  the  state  paper,  and  in  two 
other  newspapers  designated  by  the  court,  for  such  time 
as  the  court  may  direct ;  and,  firom  the  time  of  his  ap- 
pointment he  is  vested  with  all  the  property  of  the  in- 
solvent debtor  not  exempt  firom  execution.  The  court 
may  compel  the  transfer  and  delivery  by  the  insolvent 
debtor  of  any  of  his  property,  in  the  manner  mentioned 
in  section  And  section  1600  is  applicable  to  the  re- 

ceiver appointed  under  this  chapter. 
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TITLE  XI. 

OF  THE  ADMEASITREBIENT   OF   DOWER. 

•acTtON  1613.  Widow's  dower  let  off  bjr  eoiuaat,  or  refereet. 

1614.  I>ower  may  be  denuuded,  or  offered  within  twenty  yean, 

1615.  Contents  of  demand  or  notice. 

1616.  Proof  of  right  of  dower  to  be  made. 

1617.  Referees  appointment,  and  description  of  property. 

1618.  Referees  to  be  sworn. 

1619.  Vaeaaey  may  be  fllled. 

1620.  Manner  of  making  admeasurement. 

1621.  Time  to  make  report,  may  be  enlarged. 

1622.  Report  may  be  Taeated,  and  new  referees  appointed. 

1623.  Admeasurement,  when  confirmed,  conclusive. 

1624.  Widow  may  bring  action,  if  dower  withheld, 

1625.  Order  of  confirmation,  subject  to  appeaL 
1628.  Prooeedlnge  on  the  appeaL 

1627.  Costs  of  admeasurement,  and  of  appeaL 

1628.  After  admeasnremenit  if  widow  fkil  to  reooTcr,  the  mast   refond 

eocts  of  admeasorement. 

§  1613.  A  widow's  dower  in  the  real  property  of  her 
deceased  husband,  may  be  admeasared  and  set  off  to 
her,  at  any  lime  after  the  death  of  her  husband,  by 
agreement  between  her  and  the  heirs  or  other  owners 
in  fee  thereof,  who  are  of  full  age  and  competent  to 
contract ;  or  it  may  be  set  off  by  referees,  appointed  as 
hereinafter  provided. 

§  1614.  The  widow  may,  at  any  time  within  twenty 
years  from  the  death  of  her  husband,  by  a  notice  in 
writing,  demand  the  admeasurement  of  her  dower  from 
the  heirs  of  her  husband,  or  other  owners  in  fee,  or 
persons  in  possession  of  real  property  in  which  she  is 
entitled  to  dower;  and  in  like  manner,  the  heirs  of  the 
deceased  husband,  or  other  owners  in  fee  of  real  pro- 
perty in  which  a  widow  is  entitled  to  dower,  may,  by 
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notice  in  writing,  offer  to  set  off  to  her  her  dower 
therein. 

§  16 15.  Sach  demand  or  notice  must  specify  the  lands 
in  which  the  right  of  dower  exists  or  is  claimed,  in  an 
intelligible  manner,  and  mast  nominate  three  disinter- 
ested freeholders,  who  are  not  of  kin  to  either  party,  as 
referees,  to  admeasare  the  same ;  and  most  designate 
a  place  and  time,  not  less  than  ten  nor  more  than  forty 
days  from  the  time  of  service,  at  which  application  will 
be  made  to  a  court  having  jurisdiction,  for  an  order  ap- 
pointing the  referees.  Service  thereof  may  be  made 
and  proved,  in  the  same  manner  as  the  service  of  a 
summons  in  a  civil  action,  except  by  publication. 

§  1616.  Upon  application  to  the  court,  at  the  time 
and  place  specified,  or  at  such  other  lime  as  the  court 
may  designate,  proof  by  affidavit  of  the  applicant  or 
other  person,  must  be  made  to  the  satisfaction  of 
the  court,  of  the  right  of  the  widow  to  dower  in  the 
property,  and  thereupon  the  court  must  appoint  three 
referees  to  make  the  admeasurement. 

§  1617.  The  referees  must  be  freeholders  residing  in 
the  county  where  the  real  property  or  some  part  of  it 
lies,  and  must  be  persons  named  by  the  parties  or  one 
of  them,  unless  reasonable  objection  to  them  be  made. 
The  order  of  appointment  must  describe  the  property, 

out  of  which  dower  is  to  be  admeasured,  and  specify 
the  time  when  the  report  must  be  made. 
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§  1618.  The  referees,  before  entering  upon  their  du- 
ties^  must  be  swoizi^  before  some  person  authorised  to 
adnikuster  QHths,  that  they  will  iionestly  and  faith- 
fully execute  the  trust  rqpo^  ip  them  by  iko  appoint* 
men^. 

§  1619.  If  the  persons  so  appointed  referees,  or  either 
of  them,  die,  resign,  or  fail  to  serve,  others  may  be  ap- 
pointed in  their  places,  by  the  court  which  appointed 
the  first  referees,  and  must  take  the  same  oath. 

§  16S0.  The  referees,  so  appointed,  must  execute  their 
duties  as  follows : 

1.  They  must  admeasure  and  lay  off,  as  speedily  as 
possible,  the  one-third  part  of  the  real  property,  embraced 
iu  the  order  for  their  appointment,  as  the  dower  of  such 
widow,  designating  such  part  by  posts,  stones,  or  other 
permanent  monum^nt/s ; 

2.  In  making  such  admeasurement,  they  must  take 
into  view,  any  permanent  improvement  made  upon  the 
property  embraced  in  the  order,  by  any  heir,  guardiaii 
of  a  minor,  or  other  owner,  since  the  death  of  the  hus- 
band, or  ftince  the  alienation  thereof  by  him ;  and,  if 
practicaUe,  must  award  such  improvements  within 
that  part  of  the  property  not  allotted  to  the  widow ;  and 
if  not  practicable  so  to  award  the  same,  they  must  make 
a  deduction  from  the  property  allotted  to  the  widow, 
proportionate  to  the  benefit  she  will  derive  from  such 
part  of  the  improvements,  as  may  be  included  in  the 
portion  assigned  to  her; 
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3.  They  must  make  a  fall  report  of  their  proceedings, 
with  the  quantity,  and  description  of  the  pro« 
perty,  admeasured  and  allotted  by  them  to  the  widows, 
mentioning  the  posts,  stones,  and  other  permanent 
monuments  thereof,  and  the  items  of  their  char* 
ges,  to  the  court  by  which  they  were  appointed,  at  the 
time  specified  in  the  order  for  their  appointment ; 

4*  They  may  employ  a  surreyor,  with  necessary  aa* 
sbtants,  to  aid  them  in  such  admeasurement. 

§  1621.  The  court  appointing  such  referees,  may, 
upon  their  application,  or  that  of  either  party,  enlarge 
the  time  for  making  their  report ;  and  may,  by  order, 
compel  such  report,  or  discharge  the  referees  neglect- 
ing to  make  the  same,  and  appoint  others  in  their 
places. 

§  1622.  The  court  to  whom  the  report  is  made,  may, 
at  the  time  appointed  for  receiving  the  same,  or  at  such 
other  time  to  which  the  hearing  may  be  adjourned,  on 

good  cause  shown,  set  aside  the  report,  and  appoint,  as 
often  as  may  be  necessary,  new  referees,  who  shall  pro- 
ceed in  the  manner  hereinafter  directed ;  and,  if  not  set 
aside,  the  court  must,  by  <Nrder,  confirm  the  report  and 
admeasurement* 

§  1623.  The  admeasurement  so  made  and  confirmed, 
shall,  at  the  expiration  of  twenty  days  firom  the  date  of 
such  confirmation,  unless  appealed  firom,  be  binding 
and  conclusive,  as  to  the  location  and  extent  of  the 
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widoVs  right  of  dower,  on  the  parties  who  applied  for 
the  same,  and  on  all  parties  to  whom  notice  has  heen 
given,  as  hereinafter  directed.  But  no  person  shall  be 
precluded  thereby  from  controverting  the  right  of  such 
widow  to  the  dower  so  admeasured. 

§  1624.  The  widow  to  whom  dower  is  admeasured, 
after  the  expiration  of  twenty  days  from  the  date  of 
the  confirmation,  unless  the  same  be  appealed  ftom^ 
may,  if  possession  be  withheld  or  her  right  denied, 
bring  an  action  to  recover  the  possession  of  the  lands  so 
admeasured  to  her  for  her  dower,  and,  upon  recovery, 
may  hold  the  same  during  her  life,  subject  to  the  pay- 
ment of  all  taxes  and  charges  accruing  thereon,  subse- 
quent to  her  taking  possession. 

§  1625.  The  order  of  a  court,  confirming  the  admea- 
surement of  dower,  may  be  reviewed,  by  appeal  in  the 
same  manner  as  a  judgment  in  an  action  in  the  same 
court,  and  the  manner  of  bringing  an  appeal,  and  the 
security  required  thereon,  must  be  in  conformity  with 
similar  proceedings  in  civil  actions. 

§  1626.  The  appellate  court,  may,  on  such  appeal, 
affirm  or  reverse  the  order,  and  may  require  a  new  ad- 
measurement by  the  same  or  new  referees,  to  be  ap- 
pointed by  the  appellate  court,  if  the  appeal  be  to  the 
supreme  court,  or  by  the  court  in  which  the  proceed- 
ings were  oriepinally  had,  if  the  appellate  court  so  di- 
rect. Proceedings  upon  a  second  or  other  subsequent 
report  may  be  had  in  all  respects  as  on  the  first. 
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§  1627.  Such  reasonable  sum,  for  the  costs  of  tbe 
party  applying  for  admeasurement,  as  may  be  certified 
by  the  court,  not  exceeding  twenty  dollars,  for  each  par*- 
eel  of  land  out  of  which  dower  may  be  separately  ad- 
measured, besides  referee:s'  fees  and  other  disburae- 
ments,  must  be  paid,  one-half  by  the  widow  and  the 
other  half  by  the  adverse  party.  The  allowance  of 
costs  on  the  appeal  is  in  the  discretion  of  the  appellate 
court,  but  when  allowed,  they  must  be  at  the  rate  al- 
lowed on  iq>peals,  to  the  same  court,  in  civil  actions. 

§  1628.  When  dower  is  admeasured  paisuant  to  the 
provisions  of  this  title,  and  the  right  to  dower  is  dispu- 
ted, if  in  an  action  brought  by  the  widow  to  recover 
possession,  she  fail  to  establish  her  right,  the  share  of 
the  costs  on  admeasurement,  which  may  have  been 
paid  by  the  other  party,  may  be  added  to  the  costs  of 
the  defence  in  such  action;  and  if  the  dower  be  with- 
held from  her  and  she  fail  for  two  years  to  bring  an  ac- 
tion for  the  recovery  thereof,  she  shall  be  liable  in  an 
action  to  the  other  party  for  the  expenses  of  admeas- 
urement paid  by  him. 
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TITLE  XII. 

OF  MISCELLANEOUS   PROCEEDINOS  AND   GENERAL  PROVISIONS. 

Chabtbk  I*  Diaposition  of  the  real  property  of  infants. 

II.  Diicovering  the  death  of  a  person  on  whose  life  an  estate  depends. 

m.  The  collection  and  remission  of  fln«s  and  6>rfeitiijres. 

IV.  General  provisions. 


CHAPTER  I. 

PISPO9ITI0K  OF  THE  REAL  PROPERTY  OF  INFANTS. 

SfCTioN  1SZ9.  Conveyance  of  Infants*  estates  onder  preyioiis  contract* 

163U.  Sale  of  infant's  estate  when  necessary. 

1^1.  Manner  of  application  and  service  of  notlee. 

1632.  Special  guardian  to  be  appointed. 

1833.  Guardian  to  give  security. 

1634.  What  security  required. 

1636.  Court  to  hear  evidencci  or  may  refer. 

1636.  Order  to  be  made,  its  contents. 

1637.  Report  of  sale  to  be  oonflrmed. 

1638.  Court  to  direct  disposition  of  proceeds. 

1639.  Proceeding^  when  property  is  subject  to  dower. 

1640.  Several  infants  included  in  one  application. 

1641.  CosU  limited. 

§  1629.  A  conveyance  by  an  infant,  of  real  property, 
owned  or  held  by  him,  may  be  ordered  by  the  supreme 
court  in  an  action  in  either  of  the  following  cases: 

1.  When  the  property  is  held  in  trust  for  another: 

2.  When  an  agreement  to  convey  the  property  has 
been  made,  and  the  agreement  ought  to  be  specifically 
performed  by  the  infant.  When  so  ordered,  the  coiji- 
veyance  is  as  effectual  as  if  the  infant  were  of  full  age. 
Bat  nothing  in  this  chapter  affects  a  sale  of  infants'  estate 
when  made,  as  provided  in  special  statutes,  by  an  exec- 
utor or  administrator,  upon  an  order  of  the  surrogate's 
court. 
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§  1630.  The  real  property  and  leasehold  estate  of  an 
infant,  may  be  sold  or  mortgaged  under  the  direction  of 
the  supreme  court,  or  the  county  court  of  the  county  in 
a  special  proceeding,  on  the  application  in  writing  of 
the  general  guardian  or  some  person  next  of  kin  of  the 
infant,  for  him,  in  either  of  the  following  cases : 

1.  When  the  sale  or  mortgage  is  necessary  for  the  in- 
fant's support  or  education : 

2.  When  the  interest  of  the  infant  will  be  promoted 

by  it,  by  reason  of  the  unproductiveness  of  the  property 
or  its  being  exposed  to  waste  or  for  any  other  peculiar 
circumstances.  But  such  sale  or  mortgage  can  in  no 
case  be  made  contrary  to  the  provisions  of  the  will  ot 
conveyance  by  which  the  property  was  devised  or  grant* 
ed  to  the  infant.  The  application  must  state  the  grounds 
therefor  and  must  be  verified  as  a  complaint  in  an  ac- 
tion. 

§  1631.  A  copy  of  the  application  must  be  served  by 
delivery  in  the  manner  required  for  the  service  of  a 
summons  to  commence  an  action  Against  an  infant, 
with  a  notice  stating  that  the  same  will  be  presented 
to  the  court  at  a  specified  time  and  place,  and  that  ap- 
plication to  appoint  a  special  guardian  will  then  be 
made.  The  service  must  be  at  least  ten  days  before 
the  time  of  application,  and  two  days  in  addition  for 
every  fifty  miles  distance  firom  the  residence  of  the  in- 
fant to  the  place  specified. 
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^  1632.  Upon  the  day  specified,  or  some  other  day  to 
which  the  hearing  shall  be  then  adjourned,  the  court 

must  appoint  a  suitable  person  to  be  special  guardian 
for  the  infant  in  the  proceedings  to  be  had  thereon ; 
or  two  or  more  such  guardians  may  be  appointed. 

§  1633.  Before  the  appointment  of  the  guardian  can 
be  efiectual,  and  before  any  further  proceedings  can  be 
had,  security  must  be  given  by  the  guardian,  to  the  in* 
fant,  to  be  approvedby  the  court,  and  in  such  sum  as  the 
court  may  by  an  order  direct,  faithfully  to  perform  the 
trust  reposed  in  him,  and  to  account  for  and  apply  all 
moneys  received  by  him  under  the  directions  of  the 
court. 

§  1634.  The  security  must  be  an  undertaking  of  the 
guardian,  either  with  one  or  more  sufficient  sureties, 
who  must  justify,  in  the  manner  required  for  bail  on 
arrest  in  an  action,  or  with  security  by  mortgage  on  un- 
incumbered real  property  in  the  county  where  the  real 
property  lies,  or  the  infant  resides,  worth,  exclusive  of 
buildings  thereon,  double  the  value  of  the  amount  of 
security  required. 

§  1635.  Upon  security  being  given  and  upon  at  least 
eight  days  notice  to  the  special  guardian,  or  upon  his 
consent  without  notice,  the  court  must  proceed  to  hear 
the  evidence  for  and  against  the  application,  or  may  or- 
der a  reference,  as  in  an  action,  to  ascertain  and  report 
the  facts. 
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§  1636.  Upon  the  hearing,  or  in  case  of  reference,  op- 
en the  report  of  the  referee,  the  court  must  hy  an  order 
grant  or  refuse  the  application.    If  granted,  the  order 

may  direct  either  a  sale  or  a  mortgage  of  the  whole  or 
any  part  of  the  property,  and  must  contain  a  descrip- 
tion of  the  same. 

§  1637.  Upon  a  report  to  the  court,  rerified  hy  the 
oath  of  the  guardian,  of  an  argreement  for  the  sale  or 
mortgage  of  the  property,  suhject  to  the  approval  of 
the  court,  it  must  confirm  or  disapprove  the  same;  if 
approved,  a  conveyance  must  he  given  hy  the  guardian 
under  the  direction  of  the  court.  The  report  of  the 
agreement  may  he  made  at  the  time  of  the  hearing  or 
afterwards. 


§  1638.  The  court  must  make  such  4>rder  for  the 
plication  and  disposition  of  the  pioceeds  of  the  aale  m 
Ufjortgage,  and  for  the  investment  of  the  wme  or  aiiy 
part  thereof,  as  it  sb^l  deem  hest  for  the  benefit  of  the  in- 
fant, and  must  require  accounts  to  be  rendered  periodi- 
cally by  the  guardian  or  other  person  entrusted  with 
the  disposition  of  the  proceeds  or  its  income.  Such 
proceeds  shall  be  deemed  real  property  of  the  same  na- 
ture as  the  property  disposed  of 

§  1639.  Where  property  is  subject  to  dower,  and  the 
person  entitled  thereto  consents  in  writing  to  accept  ii 
gross  swn  in  place  tfiereof,  or  the  income  during  life  of 
a  permanent  investment  of  a  reasonable  sum,,  the  court 
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may  ascertain  and  direct  the  payment  of  such  sum  out 
of  the  proceeds  of  the  property,  or  the  investment 
thereof  and  the  payment  of  the  income,  as  may  be 
deemed  reasonable  and  may  be  acceptable  to  the  peif- 
son  entitled.  If  no  such  consent  be  given  the  sale 
or  mortgage  must  be  made  subject  to  the  right  of  dow- 
er. Before  any  sum  shall  be  paid  or  investment  made, 
an  eifectilal  releajse  of  the  right  of  dower  must  be  made. 

§  1640.  When  there  are  several  infants  owning  real 
estate  as  tenants  in  common  or  joint  tenants,  they  may 
all  be  united  in  one  application,  but  the  security  of  the 
guardian  must  be  to  each  severally. 

§  1641.  The  costs  and  expenses  of  the  proceedings, 
not  to  exceed  twenty-five  dollars  when  there  is  but  one 
infant,  and  ten  dollars  for  each  additional  one  embraced 
in  the  same  application,  may  be  paid  by  the  order  of 
the  court  from  the  proceeds  of  the  property. 

CHAPTER  n. 

DI8COTERIN6   THE  DEATH   OF  A   PERSON  ON   WHOSE  LIFE  AN   ESTATE 

l^xcTioK  1641.  Application  to  produce  person  on  whose  life  an  estate  depends. 

164SL  Contents  of  application. 

1643.  Twenty  days'  notice  to  be  given. 

1644*  ProdMditt^s  on  the  hearing. 

1645.  Costs  may  be  allowed. 

1646.  An  estate  recovered  on  prestiniption  of  de«th.  to  be  restored  after- 

wards, if  the  person  be  liring. 

§  1641.  A  person  entitled  to  claim  r*al  property^  or 
the  profits  thereof,  after  the  death  of  another  who  is 
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entitled  to  a  prior  estate,  or  interest  therein,  may,  once 
a  year,  by  motion,  apply  to  the  supreme  court  for  an 
order,  that  the  person,  upon  whose  life  such  prior  estate 
depends,  be  produced. 

§  1642.  The  application  must  be  made  upon  affida- 
vit, showing, 

1.  The  interest  of  the  applicant,  in  the  real  property 
which  is  the  subject  of  the  application,  describing  it, 
with  the  grounds  thereof: 

9.  The  belief  of  the  applicant,  that  the  person,  upon 
whose  life  the  prior  estate  depends,  is  dead,  and  that 
his  death  is  concealed  by  the  party,  against  whom  the 
application  is  made. 

§  1643.  The  motion  must  be  upon  previous  notice,  of 
at  least  twenty  days,  and  must  be  made  at  a  special 
term,  where  a  motion  might  be  made  in  an  action 
triable  in  the  county  where  the  real  property  is  situ* 
ated. 

§  1644.  Upon  such  motion,  the  court  may  make  an 
order,  requiring  the  production  and  proof  of  the  identity 
of  the  person,  upon  whose  life  the  estate  depends,  and, 
in  default  of  his  production,  may  require  of  the  party 
against  whom  the  application  is  made,  proof  of  his  ex- 
istence, with  satisfactory  reasons  for  his  absence.  Such 
evidence  may  be  taken  in  open  court,  or  by  reference, 
or  by  commission  to  another  state  or  county,  together 
with  any  other  evidence,  which  may  be  necessary  to 


CIVIL  nocMDUKR.  687 

determine  the  question  of  the  existence  of  such  person. 
Sach  order  must  then  be  made  declaring  the  existence 
or  death  of  the  person,  as  may  be  in  the  judgment  of 
the  court  conformable  to  the  fact.  This  order  is  pri- 
mary evidence  of  the  facts  therein  determined. 

§  1645.  Costs  on  such  application,  and  the  proceed- 
ings founded  thereon,  not  to  exceed  twenty-five  dollars, 
may,  in  the  discretion  of  the  court,  be  ordered  to  be 
paid,  by  either  party,  to  the  other. 

§  1646.  An  estate,  which  shall  have  been  recovered 
upon  the  presumption  or  proof  of  the  death  of  a  person, 
pursuant  to  this  chapter,  must  be  restored  to  the  party 
from  whom  it  was  recovered,  or  to  his  heirs,  or  repre- 
sentatives, with  the  issues  and  profits  in  the  mean- 
time, if  it  be  established  that  such  person  is  living. 

CHAPTER  III. 

THE  COLLECTION   AND   REMISSION   OF   FINES  AND   FORFEITURES. 

Section  1647.  Orders  imposing  fines,  how  made. 

164S.  Clerk  to  deliver  copy  to  sheriff. 

1649.  Sheriff  to  eolleet  fine  or  imprison. 

16GU.  ^hen  sheriff  liable. 

1651.  When  undertaking^  in  criminal  action  may  be  proseented. 

1602.  County  court  may  remit  certain  fines. 

1663.  Power  to  remit  fines  restricted. 

Ifi64.  Bnmmary  judgment  allowed  on  undertakings. 

§  1647.  Every  order  iniposing  a  fine,  except  upon  con- 
viction for  a  public  offence,  must  contain  a  direction 
that  the  delinquent  he  imprisoned  until  the  fine  he  paid; 
not  to  exceeds  one  day  for  every  two  dollars  of  the  fine. 

§  1648.  The  clerk,  immediately  afler  the  imposition 
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of  a  fine,  must  deliver  to  the  sheriff  a  certified  copy  of 
the  order  imposing  it,  and  transmit  a  copy  of  the  same 
to  the  treasurer  of  the  county.  One  order  may  provide 
for  the  collection  of  all  the  fines  imposed  at  the  same 
court. 

§  1649.  The  sheriff  must  proceed  to  collect  thefine,s 
or  to  imprison  the  delinquents  named  in  the  order,  and 
within  sixty  days  from  the  time  of  receiving  the  copy 
of  the  order,  must  pay  over  to  the  countj  treasurer  the 
fines  collected  by  him,  and  file  his  return  in  the  county 
clerk's  ofiice,  showing  the  manner  in  which  he  has  ex- 
ecuted the  order,  stating  the  amount  paid  to  the  county 
treasurer,  if  any.  Fines  imposed  by  a  city  court  must 
be  paid  into  the  city  treasury. 

§  1650.  The  sheriff  is  liable  to  the  county  or  city  for 
the  amount  of  every  fine  specified  in  the  order,  unless  it 
appear  by  his  return  that  the  person,  on  whom  the  fine 
was  imposed,  has  been  arrested,  or  could  not  be  fi>und. 
Such  liability  may  be  enforced  by  action  in  the  supreme 
court  or  by  motion  in  the  county  court.  The  sheriff  is 
liable  by  action  for  a  fiilse  return. 

§  1651.  When  an  undertaking  or  the  condi^on  of  a 
recognisance,  in  a  criminal  action,  is  by  any  court  de- 
clared broken,  the  court  in  which  it  is  filed,  or  the 
county  court  of  the  county  where  it  is  filed,  may  order 
the  same  to  be  prosecuted.  If  judgment  be  given  for 
the  plaintiff  in  such  action,  it  must  be  for  the  penalty 
or  sum  specified  in  the  undertaking. 
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§  1652.  The  county  court  may,  except  in  the  cases 
ispecified  in  the  next  section,  remit  wholly  or  partly 
fines  imposed  or  forfeitures  declared  by  any  court  in  the 
county,  on  application  and  cause  shown,  and  on  such 
terms  as  may  be  deemed  just.  If  the  fine  or  forfeiture  re* 
mitted  shall  have  been  paid,  the  officer  in  whose 
hands  it  may  be,  must  refund  the  same,  or  the  part 
thereof  remitted,  upon  an  order  of  the  court  to  that  ef- 
fect. 

§  1653.  Fines  imposed  on  conviction  of  a  public  of- 
fence or  for  actual  contempt  of  a  court,  or  for  disobe- 
dience to  its  orders  or  process,  can  only  be  remitted  by 
the  court  by  which  they  were  imposed,  and  that  on 
cause  shown,  upon  notice  to  the  district  attorney.  An 
undertaking  entered  into  in  one  county,  for  the  appear- 
ance of  a  person  in  another,  can  only  be  remitted  or 
discharged  by  the  court,  in  which  such  person  was 
bound  to  appear,  or  by  the  county  court  of  that  county, 
after  the  time  designated  for  such  appearance,  and 
then  only  upon  notice  to  the  district  attorney  and  on 
cause  shown. 

§  1654.  Summary  judgment  upon  an  undertaking  de- 
dared  forfeited,  may  be  ordered  by  the  court,  without 
action,  on  motion  of  the  district  attorney,  after  ten  days 
previous  notice  to  the  adverse  party,  of  the  application 
for  the  forfeiture  and  for  judgment  thereon. 

[civil  code.]  44 
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CHAPTER  rV. 

GENflRAL    PROVISIONS. 

^■CTiOif  1655.  Appeals  from  final  orders  in  county  court. 

1050.  Manner  of  the  appeal. 

1657.  General  mlet  as  to  certain  4>ecial  proceediagt. 

1658.  IJeneral  rule  as  to  amendments  in  special  proceedings. 

§  1655.  From  the  judgment  of  a  county  court,  in  any 
special  proceeding,  except  when  otherwise  expressly  pre- 
scribed by  this  code,  an  appeal  may  be  taken  to  the  su- 
preme court,  and  thence  to  the  court  of  appeals. 

§  1656.  The  appeal  must  be  taken  in  the  same  manner, 
within  the  same  time,  and  upon  the  same  security,  as 
fin  appeal  from  a  judgment  at  a  general  term  of  the 
pounty  court,  in  a  civil  action  comipenced  therein,  ex- 
cept as  otherwise  expressly  provided  by  a  particular 
provisioQ  of  this  code. 

§  1667.  In  special  proceedings  where  the  costs  are 
not  by  this  code  defined,  the  court  may,  in  its  discretion, 
require  costs  to  be  paid  by  any  party  to  another,  or  to 
be  paid  from  the  fund  which  is  the  subject  of  the  pro- 
ceeding. The  costs  allowed  must  be  a  fixed  sum,  to 
be  determined  by  the  court,  on  the  hearing,  or  afterwards 
on  motion,  and  must  not  exceed  the  rate  of  costs  al- 
lowed for  similar  services  in  actions. 

§  1668.  Amendments,  in  furtherance,  of  justice  may 
be  allowed  by  any  court  or  judicial  oflicer  in  a  special 
proceeding  belore  him,  in  every  stage  thereof,  upon  such 


terms  as  to  costs  or  otherwise,  as  may  be  proper ;  and  a 
substitution  may,  in  the  same  manner,  be  allowed  of  a 

successor  in  interest,  in  place  of  a  party,  when  by  rea- 
son of  death  or  other  cause  it  becomes  proper. 
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PART   IV. 


OF  EVIDENCE. 

TMTUS  I.    Off  the  general  priHciplet  of  evidence. 
II.    Off  the  kinds  and  degrees  of  evidence, 
in.    Off  tlie  prodnclion  off  evidence. 
IT.    Off  the  effffect  off  evidence. 
T.    Off  the  riglits  and  dnties  off  witnesses. 
TI.    Off  evidence  in  particular  cases  and  miscelta- 
neons  and  general  provisions. 

GENERAL  DEFINITIONS  AND  DIVISIONS. 

Bbctioh  1609.  Definition  of  evidence. 

1660.  Definition  of  proof. 

1661.  Definition  of  law  of  evidence. 

1662.  The  degree  of  certainty,  required  to  eetablith  faeti. 

1663.  Four  Icinds  of  evidence  ipecified. 

1664.  Several  degrees  of  evidence  specified. 

1665.  Original  evidence,  defined. 

1666.  Secondary  evidence  defined. 

1667.  Direct  evidence  defined. 

1668.  Indirect  evidence  defined. 

1669.  Primary  evidence  defined. 

1670.  Partial  evidence  defined. 

1671.  Satisfactory  evidence  defined. 

1672.  Indtspensible  evidence  defined. 

1673.  Conclusive  evidence  defined. 

1674.  Cumulative  evidence  defined. 
1676.  Corroborative  evidence  defined. 
1676.  General  divisions  and  arrangement. 

This,  the  only  remaining  part  of  the  code,  embraces  the 
subject  of  evidence.  Large  and  difficult  as  is  the  subject,  we 
cannot  omit  it  from  this  work,  without  presenting  to  the  legi»* 
lature  an  incomplete  code  of  procedure.  As  we  interpret 
the  constitutional  and  statutory  provisions,  under  which  we 
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net)  our  commission  includes  the  whole  procedure^  in  civil  and 
criminal  cases.  To  omit  the  subject  of  evidence  would  there- 
fore implji  either  that  it  did  not  fall  withm  the  scope  of  a 
code  of  procedure^  or  that  it  was  in  its  nature  incapable  of 
being  reduced  to  a  written  code. 

We  have  referred  to  the  subject  in  our  communications  to 
both  the  legislatures,  to  which  we  have  already  reported. 
In  the  report  of  1848,  we  took  occasion  to  say,  that  ^^  the 
courts  of  justice  and  all  their  officers,  the  time  within 
which  actions  must  be  commenced,  the  mode  of  bringing 
the  parties  before  the  court,  their  respective  allegations, 
the  trial  of  disputed  questions  of  fact  and  of  law,  tke  sun^ 
tnoning  of  wUnessesy  and  the  marnitr  of  their  examinaHon^ 
tndvding  the  question  of  their  competency^  ixnd  the  rules  of 
evidence^  the  judgment  to  be  rendered,  the  execution  of  the 
judgment,  and  appeals,  together  with  the  immense  mass  of 
special  proceedings  known  to  our  law,  prerogative,  and  re- 
medial writs,  arbitrations,  the  processes  against  absent  and  in- 
solvent debtors,  and  a  revision  of  the  practice,  pleadings  and 
proceedings  in  criminal  cases,  all  appear  to  be  embraced  in 
the  comprehensive  language  of  the  constitution.  Acting  upon 
this  view,  it  is  the  design  of  the  Commissioners  to  prepare  a 
code  of  procedure  wluch  shall  comprehend  the  whole  law  of 
the  state,  concerning  remedies  in  the  courts  of  justice." 

This  declaration  was  reiterated  at  the  last  session,  in  our 
answer  to  a  resolution  of  the  senate,  and  in  our  report  to  the 
legislature  ;  and  with  these  views  before  them,  they  contin- 
ued the  commission  to  the  present  time. 

In  accordance,  doubtless,  with  the  same  mw  of  the  sub- 
ject, the  legislature  of  Massachusetts,  at  their  last  session, 
following  the  example  of  New-York,  passed  a  resolution,  for 
the  appointment  of  three  commissioners,  ^^  to  revise  and  reform 
the  proceedings  in  the  courts  of  justice,  in  the  commonwealth^ 
except  in  criminal  cases,"  and  directed,  ^^  that  the  duties  of  the 
commissioners  shall  embrace  the  consideration  and  revision  of 
the  mode  of  bringing  the  parties  before  the  court ;  all  their  res- 
pective allegations ;  the  trial  of  questions  of  fact  and  of  law ; 
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the  summoning  qf  wUnesses ;  ike  quesiiony  alsoy  toho  may  he 
vfUnessiiy  and  wko  may  be  compelled  to  give  teeiimcny ;  the 
manner  of  thek  examinaJUony  and  the  competency  of  the  same  ; 
the  judgment  to  be  rendered,  its  execution^  appeals,  arbitra- 
tions, prerogatiye  and  remedial  suits,  and  all  processes  against 
absent  and  insolvent  debtors." 

It  appears  to  us  that  the  subject  properly  belongs  to  the 
department  of  procedure..  The  great  line  of  division  in  the 
law,  is  between  the  department  of  rights,  and  the  department 
of  remedies,  of  which  the  latter  has  been  confided  to  our  com- 
mission; the  former  to  a  different  one«  A  complete  code  of 
procedure  must  furnish  a  guide  to  the  suitor  for  every  step  he 
takes,  from  the  beginning  to  the  end  of  his  controversy ;  in 
short  he  ought  to  find  in  it,  the  whole  law  of  remedies. 
How  can  he  do  this,  unless  he  find  the  rules  which  in- 
form  him  what  witnesses  he  may  bring,  the  method  of  pro- 
ducing them,  and  of  the  examinaticm  to  which  they  may  be 
subjected  1  Can  it  be  said  with  any  propriety,  that  the  sub- 
ject of  evidence  belongs  to  the  code  of  rights  ?  Then  is  not  its 
appropriate  place  in  the  code  of  remedies  1  It  is  so  classed 
by  philosophical  and  legal  writers.  Bentham^s  Rationale  of 
Judicial  Evidence,  the  most  profound  and  original  work  ever 
written  upon  this  subject,  proceeds  upon  that  classification : 

"  The  system  of  procedure,"  says  he,  "judicial  procedure,  the 
system  of  adjective  law,  is  a  means  to  an  end.  That  end  is, 
or  ought  to  be,  the  execution  of  the  commands  issued,  the 
fulfihneni  of  the  predictions  delivered,  of  the  engagements 
taken,  by  the  system  of  the  substantive  law  :  the  system  com- 
posed of  all  the  other  branches  of  the  body  of  law  put  to- 
gether. 

"  The  law  respectbg  evidence,  is  one  branch  of  that  sys- 
tem of  adjective  law :  it  therefore  ought  to  be,  and  every- 
where in  some  di>gree  is^  oeee  part  of  the  means  directed  and 
applied  to  die  attainment  of  that  end.  In  proportion  to  the 
steadiness  and  consistency  with  which  ft  does  act  in  subserv- 
ience to  that  end,  is  its  congruity,  its  propriety,  its  fitness,  the 
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cl&im  it  has  to  be  approved  of,  and  preser^d  anchanged. 
VoK  4,  p.  477. 

That  the  law  of  evidence  is  not  ceipabte  of  Heing  reduced 
into  a  written  code,  catinot  be  admitted,  for  a'  aibm^nt.  Our 
people  but  yesterday  signified  in  their  constitution,  their  wish 
for  the  formation  of  "  a  written  and  systematic  code,"  liot  only 
of  the  statute,  bat  of  the  common  law.  It  is  too  late  after 
the  discussions  and  achievements  of  the  last  half  century, 
now  to  insist,  that  there  is  any  part  of  the  unwritten  law, 
which  cannot  be  reduced  to  a  written  code.  Though  not 
Written  in  statutes,  it  isr  yet  written  in  books,  whether  books 
of  reports  or  elementary  writers ;  it  does  not  depend  upon 
tradition  ;  it  is  not  handed  down  from  memory,  through  suc- 
cessive generations,  as  if  there  were  no  written  language ;  but 
it  is  preserved  in  writing.  Whatever  has  been  once  written 
can  be  written  again  ;  wherever  scattered,  it  can  be  found, 
gathered,  digested,  reconciled  and  arranged  in  one  book,  con- 
sisting of  a  series  of  propositions.     Such  a  book  is  a  code. 

The  codes  of  other  countries  have  been  thus  framed.  It  was 
not  expected,  it  could  not  be  expected,  that  they  Would  come' 
forth  perfect  at  first ;  but  time  and  experience  wrought  the 
necessary  amendments,  and  the  results  are  great  national 
iKork«. 

One  of  the  most  distinguished  members  of  the  council  of 
state,  under  Napoleon,  and  one  who  bore  a  part  in  the  re-* 
vision  of  the  French  codes.  Count  Real,  wrote  a  few  years 
since,  to  the  late  eminent  reformer,  William  Sampson  of  New 
York,  in  these  terms : 

"  Courage ;  persevere  in  the  support  of  written  reason, 
against  precedents  and  vague  traditions.  If  law  had  no  foun- 
dation but  precedents,  all  crimes  and  injuries  would  have  re- 
mained unpunished,  and  unredressed  from  the  creation,  till 
this  day.  The  first  judgment  mUst  have  been  guided  by  rea- 
son. Has  reason  lost  its  power  1  Precedents  have  been  made 
by  lawyers  as  articles  of  faith  by  divmes.  But  whatever  res- 
pect I  may  entertain  for  religion,  I  have  not  the  same  reve- 
rence for  the  decisions  of  judges.  I  do  not  believe  that  the 
march  of  the  human  mind  is  retrograde.  •  •  •  •  • 

Do  as  we  did,  but  do  it  better,  profiting  by  our  mistakes. 
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Let  four  or  fiye  good  beads  be  united  in  a  commianon,  fa 
frame  in  silence  tbe  project  of  a  code.  It  is  not  so  difficult  a 
task.  It  is  only  to  consult  togetber,  and  to  select.  Do  witb 
your  best  autbors  as  we  did  witb  ours,  and  principally  witb 
Potbier's  treatise  on  Obligations,  wbicb  we  amply  conyerted 
into  articles  of  our  code.  Tbis  project  once  formed,  submit  it 
iUputaiionibtis  earumj  and  you  come  to  a  result.  As  long  as 
notbing  is  written,  notbing  will  be  done ;  but  you  will  gain 
sometbing  tbe  moment  you  bave  a  written  text  for  tbeground^ 
work  of  your  discussions,  bow  imperfect  soever  it  may  be  at 
first.  Our  code  was  far  from  being  adopted,  as  it  was 
originally  proposed  in  tbe  entire.  I  doubt  wbetber  one 
bundred  articles  weVe  preserved  in  tbe  form  in  wbich  tbey 
were  presented.  It  will  require  ardent  hearts,  and  cool 
heads,  and  resolved  industry,  for  sucb  a  work.  With  these, 
I  think,  }fou  will  not  fail  of  complete  success." 

With  these  views  of  the  relation  of  evidence  to  tbe  g^ieral 
subject  of  procedure,  of  tbe  importance  of  at  least  beginniDg  a 
code  of  the  common  law,  and  of  our  obligations,  under  tbe 
law  of  our  appointment,  we  submit  to  the  Legislature  tbe 
following  portion  of  our  work. 

§  1659.  Judicial  evidence  is  the  means,  sanctioned 
by  law,  of  ascertaining  in  a  judicial  proceeding  the 
truth  respecting  a  question  of  fact. 

§  1660.  Proof  is  the  effect  of  eyidence,  the  establish* 
mePft  of  a  fact  by  evidence. 

§  1661.  The  law  of  evidence,  which  is  the  subject  of 
this  part  of  the  code,  is  a  collection  of  general  rules 
established  by  law, 

1.  For  declaring  what  is  to  be  taken  as  true,  without 
proof: 
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2.  For  declaring  the  presumptions  of  law,  both  those 
which  are  disputable  and  those  which  are  conclusive  i 
and 

3.  For  the  production  of  legal  evidence : 

4.  For  the  exclusion  of  whatever  is  not  legal : 

5.  For  determining  in  certain  cases  the  value  and 
effect  of  evidence- 

We  are  tbld  occasionally  of  the  law  of  evidence,  as  of 
the  other  branches  of  the  law,  that  its  rules  are  well  defined, 
well  understood,  and  stable.  The  entire  opposite  would  be 
nearer  the  truth.  The  books  abound  with  contradictory, 
fluctuating,  and  inconsistent  opinions.  The  following  may  be 
taken  as  specimens : 

Lord  Mansfield  said,  in  the  case  of  Lowe  against  JolifTe, 
(1  BL,  366,)  :  "  We  do'nt  now  sit  here  to  take  our  rules  of 
evidence  from  Siderfin  or  Keble." 

Lord  Eenyon  :  ^^  All  questions  upon  the  rules  of  evi- 
dence are  of  vast  importance  to  all  orders  and  degrees  of 
men ;  our  lives,  our  liberty,  and  our  property,  are  all  con- 
cerned in  the  support  of  these  rules,  which  have  been  matured 
by  the  wisdom  of  ages^  and  are  now  revered  from  their  antiquity 
and  the  good  sense  in  which  they  are  founded :  they  are  not 
rules  depending  on  technical  refinements j  but  upon  good  sense } 
and  the  preservation  of  them  is  the  first  duty  of  judgesP 
8  Term  Rep,^  721,  King  vs.  Eriswell. 

The  same  Lord  Kenyon.,  in  Bent  vs.  Baker,  3  Term.  Rep. 
32.  '^  I  premise  with  mentioning  what  was  said  by  Lord  Mans- 
field on  this  subject,  that  the  old  cases,  upon  the  competency  of 
witnesses,  have  gone  upon  very  subtle  grounds.  I  must  ack- 
nowledge that  there  have  been  various  opinions  upon  this  sub- 
ject, and  that  it  is  impossible  to  reconcile  all  the  cases.''    33. 

Ashhurst,  ^'  There  is  so  great  a  contradiction  in  decisions 
respecting  the  boundaries  of  evidence,  that  I  rather  choose  to 
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giTe  my  opinion  on  the  particular  circumstances  of  the  case, 
than  to  lay  down  any  general  rule  on  the  subject."  3  Term 
Rep  34. 

Buller,  on  the  same  occasion  :  ^'  This  case  inrolves  in  it 
the  question  which  has  been  so  repeatedly  agitated  in  courts 
of  law,  what  objections  go  to  the  credit^  and  what  to  the 
competency  of  the  witness :  than  which  no  question  is  more 
perplexed?^ 

Grose,  on  another  occasion  :  ^^  The  distinction  between  com- 
petency and  credit  is  6y  no  means  accurately  settled :  in  many  d 
the  books,  the  shade  between  them  is  so  light  that  the  bounda- 
ries of  either  can  hardly  be  perceived.  But  in  all  the  books 
which  treat  of  evidence,  there  are  certain  technical  rules  laid 
down,  which  ate  highly  beneficial  to  the  public,  and  ought  not 
to  be  departed  from.'' 

§  1662.  The  law  does  not  require  demonstratioD, 
that  is,  such  a  degree  of  proof  as,  excluding  possibility 
of  error,  produces  absolute  certainty ;  because  such  proof 
is  rarely  possible.  Moral  certainty  only  is  required,  or 
that  degree  of  proof,  which  produces  conviction  in  an 
unprejudiced  mind. 

§  1663,  There  are  four  kinds  of  evidence : 
!•  The  knowledge  of  the  court: 

2.  The  testimony  of  witnesses : 

3.  Writings: 

4.  Other  material  objects  presented  to  the  senses. 

^  1664.  There  are  several  degrees  of  evidence: 


CIVIL  PROCKDURS.  699 

1  Original  and  secondary : 

2.  Direct  and  indirect : 

3.  Primary,  partial,  satisfactory,  indispensible  and 
concloisive. 

§  1665.  Original  evidence  is  an  original  writing  or 
material  object  introduced  in  evidence. 

§  1666.  Secondary  evidence  is  a  copy  of  such  original 
writing  or  object,  or  oral  evidence  thereof. 

§  1667.  Direct  evidence  is  that  which  proves  the  fact 
in  dispute,  directly,  without  an  inference  or  presumption, 
and  which  in  itself,  if  true,  conclusively  establishes 
that  fact.  For  example,  if  the  fact  in  dispute  be 
an  agreement,  the  evidence  of  a  witness  who  was  pres- 
ent and  witnessed  the  making  of  it,  is  direct. 

§  1668.  Indirect  evidence  is  that,  which  tends  to  es- 
tablish the  fact  in  dispute  by  proving  another,  and 
which,  though  true,  does  not  of  itself  conclusively  es- 
tablish that  fact,  but  which  aflfords  an  inference  or  pre- 
sumption of  its  existence.  For  example,  a  witness  proves 
an  admission  of  the  party  to  the  fact  in  dispute.  This 
proves  a  fact,  from  which  the  fact  in  dispute  is  inferred. 

§  1669.  Primary  evidence  is  that,  which  suffices  for 
the  proof  of  a  particular  fact,  until  contradicted  and 
overcome  by  other  evidence.  For  example,  the  certi- 
ficate of  a  recording  officer  is  primary  evidence  of  a 
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record ;  but  it  may  be  afterwards  rejected  upon  proof 
that  there  is  no  such  record. 

§  1670.  Partial  evidence  is  that,  which  goes  to  estab- 
lish a  detached  fact,  in  a  series  tending  to  the  fact  in 
dispute.  It  may  be  received,  subject  to  be  rejected  as 
incompetent,  unless  connected  with  the  fact  in  dispute, 
by  proof  of  other  facts.  For  example,  on  an  issue  of 
title  to  real  property,  evidence  of  the  continued  posses- 
sion of  a  remote  occupant  is  partial,  for  it  is  of  a  de- 
tached fact,  which  may  or  may  not  be  afterwards  con- 
nected with  the  fact  in  dispute. 

§  1671.  That  evidence  is  deemed  satisfactory,  which 
ordinarily  produces  moral  certainty,  or  conviction  in  an 
unprejudiced  mind.  Such  evidence  alone  will  justify 
a  verdict.  Evidence  less  than  this  is  denominated 
slight  evidence. 

§  1672.  Indispensible  evidence  is  that,  without  which 
a  particular  fact  cannot  be  proved. 

§  1673.  Conclusive  or  unanswerable  evidence  is  that, 
which  the  law  does  not  permit  to  be  contradicted.  For 
example,  the  record  of  a  court  of  competent  jurisdiction 
cannot  be  contradicted  by  the  parties  to  it. 

§  1674.  Cumulative  evidence  is  additional  evidence 

^. 

of  the  same  character,  to  the  same  point. 

§  1675.  Corroborative  evidence  is  additional  evidence 
of  a  different  character,  to  the  same  point. 
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§  1676.    This  part  of  the  code  is  divided  into  six 
titles :  ♦ 

The  first  contains  the  general  principles  of  evidence : 

The  second  relates  to  the  kinds  and  degrees  of  evi- 
dence and  contains  the  rules  by  which  is  determined 
what  may  be  received  as  evidence : 

The  third  title  relates  to  the  production  of  evidence; 

[  The  fourth  relates  to  the  efiect  of  evidence: 

The  fifth  relates  to  the  rights  and  duties  of  witnesses; 

The  sixth  relates  to  evidence  in  particular  cases,  and 
contains  also  miscellaneous  and  general  provisions. 
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TITLE  I. 


OF   THE   GENERAL  PRINCIPLES   OF   EVIDENCE. 

SscTioN  1677.  One  witnew  Bufflcient  to  prove  a  fact. 

1678.  Teatimony  confined  to  personal  knowledge. 

1679.  Teatimony  to  be  in  pretence  of  pereont  alTected. 

1680.  WitncBB  presumed  to  speak  the  truth. 

1681.  One  person  not  affected  hj  acts  of  another. 

1682.  Declarations  of  predecessor  in  title  evidence. 

1683.  Declarations  which  are  part  of  the  transaction. 

1684.  Evidenoe  relating  to  third  persons.  _^ 

1685.  Declarations  of  deceased  person,  evidence  of  pedigree. 

168S.  Declarations  of  deoeaeed  person,  evidence  againtt  his  aoeeessor 
in  interest. 

1687.  When  part  of  a  transaction  proved,  the  whole  is  admissaiUe. 

1688.  Contents  of  writing,  how  proved. 

1689.  An  agreement  reduced  to  writing,  deemed  the  whole. 
1090.  Construction  of  language,  relates  to  place  where  used. 
1601.  Construction  of  statutes  and  instruments,  general  rule. 

1692.  The  intention  of  the  Legislature  or  parties. 

1693.  The  circumstances  to  be  considered. 

1094.  Terms  to  be  construed  in  their  general  acceptation. 

1696.  Written  words  control  those  printed  in  a  blank  form. 
.  1696.  Persons  skilled  may  testify  to  decsrpher  characters. 

1697.  Of  two  constructions,  which  preferred. 

1696.  A  written  instrument  construed  as  understood  by  parties. 

1699.  Construction  in  favor  of  natural  right  preferred. 

17U1.  Material  allegation  only  to  be  proved. 

1702.  Evidence  confined  to  material  allegation. 

1703.  Afllrmative  only  to  be  proved. 

1704.  Facts  which  may  be  proved  on  trial. 

§  1677.  The  direct  evidence  of  one  witness,  who  is 
entitled  to  foil  credit,  is  sufficient  for  proof  of  any  fact, 
except  usage,  perjury  and  treason. 

It  was  at  first  our  intention,  whenever  the  rule  stated  is  the 
same  as  that  which  now  prevails,  to  reftr  to  the  authorities 
in  support  of  them.  But  upon  reflection,  we  abandoned  that 
intention,  because  it  might  lead  into  an  unprofitable  discus^on, 
whether  the  rule  was  correctly  stated,  rather  than  whether  the 
rule  was  right.     There  is  so  much  that  is  new,  blended  with 
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that  wUcb  is  old^  that  it  was  thought  bett^ri  to  leav€  the  pro- 
visions to  speak  for  themselves,  with  the  general  observations 
that  accompany  this  report. 

§  1678.  A  witness  can  testify  of  those  facts  only  which 
he  knows  of  his  own  knowledge,  that  is,  which  rk 
derived  from  his  own  perceptions ;  except  in  those  few 
express  cases,  in  which  his  opinions,  or  inferences  or  the 
declarations  of  others,  are  admissable. 

§  1679.  A  witness  can  be  heard  only  upon  oath  or 
affirmation ;  and,  upon  a  trial,  be  can  be  heard  only,  in 
the  presence,  and  subject  to  the  examination,  of  all  the 
parties,  if  they  choose  to  attend  and  examine. 

§  1680.  A  witness  is  presumed  to  speak  the  truth. 
This  presumption,  however,  may  be  repelled  by  the 
manner  in  which  he  testifies,  by  the  character  of  his 
testimony,  or  by  evidence  affecting  his  character  or 
motives,  or  by  contradictory  evidence ;  and  the  jury  are 
the  exclusive  judges  of  his  credibility. 

§  1681.  The  rights  of  a  party  cannot  be  jrejudiced 
by  the  declaration,  act  or  omission  of  another,  except 
by  virtue  of  a  particular  relation  between  them ;  there- 
fore proceeding*  against  one  cannot  affect  another. 

§  1682.  Where,  however,  one  derives  title  to  real  prop- 
erty from  another,  the  declaration,  act  or  omission  of  the 
latter,  while  holding  the  title,  in  relation  to  the  property 
is  evidence  against  the  former. 
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§  1683.  Where  also  the  declaration,  act  or  omission, 
forms  part  of  a  transaction,  which  is  itself  the 
fact  in  dispute,  or  evidence  of  that  fact,  such  declara- 
tion, act  or  omission,  is  evidence,  as  part  of  the  transac- 
tion. 

§  1684.  And  where  the  question  in  dispute  between 
the  parties,  is  the  obligation  or  duty  of  a  third  person, 
whatever  would  be  evidence  for  or  against  such  person, 
is  primary  evidence  between  the  parties. 

§  1685.  The  declaration,  act  or  omission  of  a  mem- 
ber of  a  family,  who  is  deceased,  or  out  of  the  jurisdic- 
tion, is  also  admissible  as  evidence  of  common  reputa- 
tion, in  cases  where,  on  questions  of  pedigree,  such 
reputation  is  admissible. 

§  1686.  The  declaration,  act  or  omission  of  a  deceas- 
ed person,  having  sufficient  knowledge  of  the  subject, 
against  bis  pecuniary  interest,  is  also  admissible  as 
evidence  to  that  extent,  against  his  successor  in  interest. 

§  1687.  When  part  of  an  act,  declaration,  conversa- 
tion or  writing,  is  given  in  evidence  by  one  party,  tiie 
whole,  on  the  same  subject,  may  be  inquired  into  by  the 

other ;  when  a  letter  is  read,  the  answer  may  be  given ; 
and  when  a  detached  act,  declaration,  conversation  or 
writing  is  given  in  evidence,  any  other  act,  declaration, 


i 
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€0ii7er$aticQ  or  writings  which  is  necessary  to  mal^e  it 
qnderstood,  may  also  he  given  in  evidence. 

§  1688.  There  can  be  no  evidence  of  the  contents  of 
a  writing,  other  than  the  writing  itself,  except  in  the 
following  cases : 

1.  When  the  original  is  in  the  possession  of  the  p^rty 
against  whom  the  evidence  is  offered,  and  he  with- 
holds it  under  the  circumstances  mentioned  in  section 

1758: 

2.  When  the  original  cannot  be  produced,  by  the 
party  by  whom  the  evidence  is  offered,  in  a  reasonable 
time,  with  proper  diligence,  and  its  absejice  is  not  ow- 
ing  to  his  neglect  or  default: 

3.  When  the  original  is  a  record,  or  other  documeiit, 
in  the  custody  of  a  public  officer : 

4.  When  the  original  is  a  record  or  other  document^ 
<^  which  a  certified  copy  is  expressly  made  evidence  by 
this  code,  or  some  other  statute  of  this  state: 

5.  When  the  originals  consist  of  numerous  accounts^ 
or  other  documents,  which  cannot  be  examined  m 
court,  without  great  loss  of  time,  and  the  evidence 
sought  from  them,  is  only  the  general  result  of  the 
whole. 

In  the  cases  mentioned  in  subdivisions  3  and  4,  a 
copy  of  the  original  must  be  produced;  in  those  njen- 
tioned  in  subdivisions  1  and  2,  either  a  copy  or  oral 
evidence  of  the  contents. 

[ayxL  OODE.J  45 
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§  1689.  When  the  terms  of  an  agreement  hare  been 
reduced  to  writing  by  the  parties,  it  is  to  be  considered 
as  containing  all  those  terms,  and  therefore  there  can 
be,  between  the  parties  and  their  representatives,  of 
successors  in  interest,  no  evidence  of  the  terms  of  the 
agreement,  other  than  the  contents  of  the  writing,  ex* 
cept  in  the  following  cases : 

1.  Where  a  mistake  or  imperfection  of  the  writing  is 
put  in  issue  by  the  pleadings : 

2.  Where  the  validity  of  the  agreement  is  the  fact  in 
dispute.  But  this  section  does  not  exclude  other  evi- 
dence of  the  circumstances  under  which  the  agreement 
was  made,  or  to  which  it  relates,  as  defined  in  section 
1693,  or  to  explain  an  ambiguity,  intrinsic  or  extrin- 
sic, or  to  establish  illegality  or  fraud.  The  term  agree- 
ment includes  deeds  and  wills,  as  weB  as  contracts 
between  parties. 

§  1690.  The  language  of  a  writing  Is  to  be  inter{Hret- 
ed,  according  to  the  meaning  it  bears  in  the  place  of  its 
execution,  unless  the  parties  have  reference  to  a  differ- 
^it  place. 

§  1691.  In  the  construction  of  a  statute  or  instrument^ 
the  office  of  the  judge  is  simply  to  ascertain  and  de- 
clare, what  is,  in  terms  or  in  substance,  contained  there- 
in, not  to  insert  what  has  been  omitted,  or  to  omit 
what  has  been  inserted ;  and,  where  there  are  several 
provisions  or  particulars,  such  a  construction  is»  if  pos* 
sible,  to  be  adopted  as  will  give  effect  to  all. 
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§  16d2.  In  the  constraction  of  a  statute,  the  intention 
of  the  legislature,  and  in  the  construction  of  an  instru- 
ment, the  intention  of  the  parties,  is  to  be  pursued  if 
possible;  and  when  a  general  and  particular  provision 
are  inconsistent,  the  latter  is  paramount  to  the  former. 
So  a  particular  intent  will  control  a  general  one,  that 
is  inconsistent  with  it. 

§  1693.  For  the  proper  construction  of  an  instrument, 
the  circumstances  under  which  it  was  made,  including 

the  situation  of  the  subject  of  the  instrument,  and  of 
the  parties  to  it,  may  also  be  shown,  so  that  the  judge 
be  placed  in  the  position  of  those,  whose  language  he 
is  to  interpret. 

§  1694.  The  terms  of  a  writing  are  presumed  to  have 
been  used  in  their  primary  and  general  acceptation, 
but  evidence  is  nevertheless  admissible,  that  they  have 
a  local,  technical  or  otherwise  peculiar  signification, 
and  were  so  used  and  understood  in  the  particular  in- 
stance, in  which  case  the  agreement  must  be  construed 
accordingly. 

§  1695.  When  an  instrument  consists  partly  of  i^iit- 
ten  words,  and  partly  of  a  printed  form,  and  the  two 
are  inconsistent,  the  former  controls  the  latter. 

i  1696.  When  the  characters,  in  which  an  instrument 
is  written,  are  difficult  to  be  decyphered,  or  the  language 

of  the  instrument  is  not  understood  by  the  court,  the  evi- 
dence of  persons  skilled  in  decyphering  the  characters, 
or  who  understand  the  language,   is  admissible  to 
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dteclare  the  characters,  or  the  meaning  of  the  Ian* 
gnage- 

§  1697.  When  the  terms  of  an  agreement  have  been 
intended  in  a  different  sense  by  the  different  parties 
to  it,  that  sense  is  to  preyail,  against  either  party,  in 
which  he  supposed  the  other  understood  it ;  and  when 
different  constructions  of  a  provision  are  otherwise 
equally  proper,  that  is  to  be  taken  which  is  most  favora- 
ble to  the  party,  in  whose  favor  the  provision  was  made. 

The  £r6t  part  of  this  secttoa  expresses  a,  rule  of  ethks^ 
which  should  find  a  place  in  these  rules  of  coDstmctioii. 
<(  When  the  terms  of  promise  admit  of  more  senses  than  one, 
the  promise  is  to  be  performed,  in  that  sense  in  which  the 
promisor  apprehended  at  the  time,  that  the  promisee  received 
it.''  It  is  not  the  sense  in  which  the  promisor  actually  in- 
tended it,  that  always  governs  the  interpretation  of  an  equivo- 
cal promise ;  because  at  that  rate  you  might  excite  expecta- 
tions, which  you  never  meant,  nor  would  be  obliged,  to  gra- 
tify. Much  less  is  it  the  sense,  in  which  the  promisee 
actually  received  the  promise ;  for,  according  to  that  rale, 
you  might  be  drawn  into  engagements,  wUch  you  never  de- 
signed to  make.  It  must  therefore  be  the  sense,  (for  there  k 
no  other  remaining,)  in  which  the  promisor  believed  the  pro- 
misee accepted  his  promise. 

''  This  will  not  differ  from  the  actual  intention  of  the  pro- 
misor, when  the  promise  is  given  without  colluaon  or  reserve; 
but  we  put  the  rule  in  the  close  form,  to  exclude  evasion  in 
cases,  in  which  the  popular  meaning  of  a  phrase,  and  the 
strict  grammatical  construction  of  the  words,  diflfer;  at  in 
general  wherever  the  promisor  attempts  to  make  his  escape 
through  some  ambiguity  in  the  expressions  which  he  used. 

^^  Temures  promised  the  garrison  of  Sebastia,  that  if  they 
would  surrender,  no  blood  should  he  shed.  The  garrison  sur- 
rendered, and  Temures  buried  them  all  alive.  Now  Temures 
fulfilled  the  promise  in  one  sense,  and  in  the  same  too  in 
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\vliich  he  intended  :tt  at  the  tiopie;  but  oat  ia  the  sense  in 
which  the  garrison  of  Sebastia  actually  received  it,  nor  in  the 
sense  in  which  Temures  himself  knew  that  the  garrison  re- 
ceived it;  which  last  sense,  according  to  our  rule,  was  the 

sense  in  which  be  was  in  conscience  bound  to  have  perform- 
ed it." 

«  •  •  «  •  • 

^  From  the  principle  «8tahlidied  in  the  lart  chapter,  ^  Hiait 
the  cdbligation  of  a  promisor  is  to  be  measured  by  the  expec- 
tation, which  the  promisor  any  how  voluntarily  and  know- 
ingly excites,  results  a  rule,  which  governs  the  construction  of 
all  contracts,  and  is  capable  from  its  simplicity,  of  being  op* 
plied  with  great  care  and  ciertainty,  viz:  that  whatever  is  ex- 
pected by  one  side^  and  known  to  be  so  expected  by  the  jotker^ 
is  to  be  defied  a  part  or  condition  of  the  contract. ^^ — ^Paley's 
Moral  Philosophy,  pp.  85,  97. 

§  1698.  A  written  notice,  as  well  as  every  other  writ- 
ing, is  to  be  construed  according  to  the  ordinary  accepta- 
tion of  its  terms.   Thos  a  notice  to  the  drawers  or  on- 

dorsers  of  a  bill  of  exchange  or  promissory  Bote,  that 
it  has  been  protested  for  want  of  acceptance  or  pay- 
ment, mnst  be  held  to  import,  that  the  same  has 
been  duly  presented  for  acceptance  or  payment,  and 
the  same  refused,  and  that  the  holder  looks  for  pay- 
ment, to  the  person  to  whom  the  notice  is  given. 

§  1699.  Where  a  statute  or  instrument,  is  equally 
susceptible  of  two  interpretations,  one  in  favor  of  natu- 
ral right,  and  the  other  against  it,  the  former  is  to  be 
adopted. 

§  1701.  None  but  a  material  allegation  need  be 
proved. 
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§  1702.  Eyidence  must  correspond  with  the  sub- 
stance of  the  material  allegations  and  be  relevant 
to  the  question  in  dbpute.  Collateral  questions  must 
therefore  be  avoided.  It  is  however  within  the  dis- 
cretion of  the  court,  to  permit  inquiry  into  a  col- 
lateral fact,  when  such  fact  is  directly  connected  with 
the  question  in  dispute,  and  is  essential  to  its  proper 
determination,  or  when  it  affects  the  credibility  of  a 
witness. 

§  1703.  Each  party  must  prove  his  own  affirmative 
allegations.  Evidence  need  not  be  given  in  support  of 
a  negative  allegation,  except  when  such  negative  alle- 
gation is  an  essential  part  of  the  statement  of  the  right 
or  title,  on  which  the  cause  of  action  or  defence  is 
founded,  nor  even  in  such  case  when  the  allegation  is 
a  denial  of  the  existence  of  a  document,  the  custody  of 
which  belongs  to  the  opposite  party. 

§  1704.  In  conformity  with  the  preceding  provisions, 

evidence  may  be  given,  upon  a  trial,  of  the  following 
facts : 

1.  The  precise  fact  in  dispute ; 

2.  The  act,  declaration  or  omission  of  a  party  as  evi- 
dence against  such  party ; 

3.  An  act  or  declaration  of  another,  in  the  presence 
and  within  the  observation  of  a  party,  and  his  conduct 
in  relation  thereto ; 
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4.  The  act  or  declaration,  verbal  or  written,  of  a  de- 
eeased  person,  in  respect  to  the  relatiojoship,  birth,  mar- 
riage or  death  of  any  person  related  by  blood  or  mar- 
riage to  such  deceased  person ;  the  act  or  declaration 
of  a  deceased  person,  done  or  made  against  his  interest 
in  respect  to  his  real  property ;  and  also  in  criminal  ac 
tions,  the  act  or  declaration  of  a  dying  person,  made 
mider  a  sense  of  impending  death,  respecting  the  cause 
of  his  death ; 

5.  After  proof  of  a  partnership  or  agency,  the  act  or 
declaration  of  a  partner  or  agent  of  the  party,  within 
the  scope  of  the  partnership  or  agency,  and  during  its 
existence ;  the  same  rule  applies  to  the  act  or  declara- 
tion of  a  joint  owner,  joint  debtor  or  other  person  jointly 
interested  with  the  party ; 

6.  After  proof  of  a  conspiracy,  the  act  or  declaration 

of  a  conspirator  against  his  co-conspirator,  and  relating 
to  the  conspiracy  ; 

7>  The  act,  declaration  or  omission  forming  part  of  a 
transaction,  as  explained  in  section  1683 ; 

8.  The  testimony  of  a  witness  deceased,  or  out  of  the 
jurisdiction,  or  unable  to  testify,  given  in  a  former  ac- 
tion between  the  same   parties,  relating  to  the  same 

matter ; 

9.  The  opinion  of  a  wimess  respecting  the  identity  or 
handwriting  of  a  person,  when  he  has  knowledge  of 
the  person  or  handwriting ;  his  opinion  on  a  question 
of  science,  art  or  trade,  when  he  is  skilled  therein ; 
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10.  The  opinion  of  a  sabscribing  witness  to  a  wri^ 
ting,  the  validity  of  which  i^  in  dispnte,  respecting  the 
mental  sanity  of  the  signer,  and  the  opinion  of  an  inti- 
mate acquaintance,  respecting  the  mental  sanity  of  a 
person,  the  reason  for  the  opinion  being  given ; 

11.  Common  reputation,  existing  previous  to  the  con- 
troversy, respecting  facts  of  a  public  or  general  interest, 
more  than  thirty  years  old,  and  in  cases  of  pedigree 
and  boundary ; 

12.  Usage,  to  explain  the  trae  character  of  an  act, 
contract  or  instrument,  where  such  true  character  is  not 
otherwise  plain;  but  usage  is  never  ad  missable  except 
as  an  instrument  of  interpretation  ; 

13.  Monuments  and  inscriptions  in  public  places,  as 
evidence  of  common  reputation,  and  entries  in  family 
bibles  or  other  family'books  or  charts,  engravings  on 
rings,  family  portraits,  and  the  like,  as  evidence  of  pedi- 
gree; 

14.  The  contents  of  a  Writing,  when  oral  evidence 
thereof  is  admissable ; 

16.  Any  other  facts  from  which  the  flaicts  in  issue  are 
|iremmed,  or  are  logically  inferrible : 

16.  Such  facts  as  serve  to  show  the  credibility  of 
a  witness  as  explained  in  section  1680* 
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TITLE  II. 

OF   THE  KINDS   AND   DEGREES   OF   EVIDENCE. 

Chaftbe  I.  Knowledge  of  the  court. 

n.  Witnesses, 

ni.  Writings. 

IV.  Material  objects  presented  to  the  senses,  other  than  writings. 

V.  Indirect  erldence. 

VI.  Indispensable  eyidence. 

VII.  Conclasive  and  unanswerable  evidence. 


CHAPTER  I. 

KNOWLEDGE  OF  THE  COURT. 

SxcTioN  1705.    Certain  facts  of  general  notoriety,  assamed  to  be  true* 
1706.    Specification  of  such  facts. 

§  1705.  There  are  certain  facts  of  such  general  noto- 
riety, that  they  are  assumed  to  be  already  known  to  the 
court.    Of  those  facts  evidence  need,  not  be  produced. 

§  1706.  The  following  facts  are  assumed  to  be  thus 
known : 

1.  The  true  signification  of  all  English  words  and 
phrases,  and  of  all  legal  expressions : 

2.  Whatever  is  established  by  law : 

3.  Public  and  private  official  acts  of  the  legislative, 
executive  and  and  judicial  departments  of  this  state 
of  the  United  States : 

4.  The  seals  of  all  the  courts  of  this  state  and  of  the 

United  States : 

5.  The  accession  to  office,  and  the  official  signatures 
and  seals  of  office,  of  the  principal  officers  of  govern- 
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ment,  in  the  legislative,  executive  and  judicial  depart- 
ments of  this  state  and  of  the  United  States : 

6.  The  existence,  title,  national  flag  and  seal  of  every 
state,  or  sovereign,  recognized  by  the  executive  power  of 
the  United  States : 

7.  The  seals  of  courts  of  admiralty  and  maritime 
jurisdiction,  and  of  notaries  public : 

8.  The  laws  of  nature,  the  measure  of  time,  and  the 
geographical  divisions  and  political  history  of  the  world. 

In  all  these  cases,  the  court  may  resort  for  its  aid  to 
appropriate  books  or  documents  of  reference. 

CHAPTER  11. 


WITNESSES. 


SscTtON  1707.    Witnen  defined. 


1706.    All  persons  capable  of  perception  and  communication  maybe 
witnesses. 

1709.  Persons  who  cannot  testify. 

1710.  Persons  in  certain  relation  to  parties,  prohibited. 

1711.  When  privileged  persons  must  testify. 

§  1707.  A  witness  is  a  person  whose  declaration  un- 
der oath  is  received  as  evidence  for  any  purpose,  whe- 
ther such  declaration  be  made  on  oral  examination,  or 
by  deposition  or  affidavit. 

§  1708.  All  persons,  without  exception,  otherwise 
than  as  specified  in  the  next  two  sections,  who,  having 
organs  of  sense,  can  perceive,  and  perceiving  can  make 
known  their  perceptions  to  others,  may  be  witnesses. 
Therefore  neither  parties,  nor  other  persons  who  have 
an  interest  in  the  event  of  an  action  or  proceeding,  are 
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excluded ;  nor  those^\^  ho  have  been  convicted  of  crime ; 
nor  persons  on  account  of  their  opinions  on  matters  of 
religious  belief:  although  in  every  case,  the  credibility 
of  the  witness  may  be  drawn  in  question,  as  provided 
in  section  1680. 

The  fundamental  difference  betv^eenthis  system  of  evidence 
and  that  in  common  use,  consists  in  this,  that  the  former  goes 
upon  the  principle  of  admission,  the  latter  upon  the  system  of 
exclusion.  Admission  is  the  rule  here ;  exclusion  is  the  rule 
of  the  common  law.  Let  in  all  the  light  possible,  we  ask. 
Not  so  the  common  law  ;  exclude  the  light,  it  says,  lest  per- 
ch, nee  it  deceive  you  ;  unmindful,  as  it  appears  to  us,  that 
poor  light  is  better  than  none.  There  are  many  occasions, 
when  you  cannot  have  the  pure  light  of  heaven ;  it  sometimes 
comes  through  a  stained  medium  ;  but  you  should  not  therefore 
prefer  total  darkness. 

The  code  of  1848  abolished  incompetency  from  mere  in- 
terest, but  left  parties  still  incompetent,  as  witnesses  in  their 
own  favor.  In  this  completed  code,  we  are  for  abolishing  the 
remaining  portion  of  the  rule  of  exclusion,  and  for  declaring 
parties  competent  as  well  as  others.  This  has  been  already 
done  in  Connecticut,  by  a  section  oi  the  Revised  Statutes  of 
1819,  as  follows : 

^^  No  person  shall  be  disqualified  as  a  witness  in  any  suit 
or  proceeding  at  law  or  in  equity,  by  reason  of  his  interest  in 
the  event  of  the  same,  as  a  party  or  otherwise ,  or  by  reason 
of  his  conviction  of  a  crime  ;  but  such  interest  or  conviction 
may  be  shown  for  the  purpose  of  affecting  his  credit."  {Re- 
vised StattUes  of  Connecticut ^  1849,  page  86,  sec.  141.) 

One  of  the  commissioners  has  taken  occasion  to  inquire 
into  the  operation  of  this  law,  and  has  received  the  follow- 
ing answer  on  the  subject  from  the  Lieutenant  Governor  of 
that  state,  which  we  think  will  serve  to  remove  any  ap- 
prehension respecting  the  result  of  a  similar  law  here  : 

Lyme^  Conn.y  Dec,  lOM,  1849. 
Deab  Sir. 

I  have  delayed  answering  your  inquiry,  req)€cting  the  oper- 
ation of  our  law  allowing  parties  in  civil  causes  to  testify. 
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partly  in  consequence  of  other  engagements,  but  principally 
for  the  purpose  of  enabling  me  to  speak  with  some  confidence 
on  the  subject.  As  the  statute  is  recent,  and  excepts  from  its 
provisions  suits  pending  at  its  passage,  the  experiment  has  not 

been  fully  tested.  So  far,  however,  as  it  has  been  tried,  I  may 
safely  say,  after  conversing  with  eminent  gentlemen  of  the  bar, 
in  different  parts  of  the  state,  and  from  my  own  observation, 
professional  and  judicial,  that  the  result  is  highly  satisfactory. 
So  important  a  change  in  the  rules  of  evidence  met  of  course, 
at  the  outset,  a  very  earnest  opposition ;  especially,  (with 
some  distinguished  exceptions,)  from  the  senior  members  of 
the  profession.  Their  fears  I  believe,  are  in  a  great  measure 
quieted,  and  I  am  not  aware  of  any  intention  or  de^re  to  at- 
tempt a  return  to  the  old  system. 

Many  innovations  on  the  principles  of  the  common 
law,  relating  to  the  admissibility  of  interested  witnesses 
bad  foimerly  been  made  in  Connecticut.  The  most  com- 
mon action  with  us  is  book-debt,  and  in  this,  the  parties 
and  others  having  an  interest  in  the  event  of  the  suit,  had 
always  been  allowed  to  testify.  The  action  of  account  at  law  is 
still  in  constant  use  here,  in  which  the  same  rule  exists.  In 
other  cases  special  statutes  had  obviated  the  difficulties  ariang 
from  the  restrictions  of  the  common  law,  until  it  was  found  that 
either  both  of  the  parties,  or  one  of  them,  were  permitted,  or 
might  be  required,  to  testify,  in  about  twenty  of  the  different 
forms  of  civil  and  judicial  proceedings.  These  changes  hav- 
ing proved  salutary,  it  was  at  last  deemed  safe  and  expedient 
to  throw  open  the  door  entirely.  There  appears  no  tendency 
to  go  back  ;  and  as  soon  as  the  new  system  is  firmly  estab- 
lished, I  think  it  will  be  a  matter  of  surprise  that  any  other 
should  ever  have  obtained. 

It  would  seem  to  be  a  principle  of  natural  justice,that  a  person 
whose  rights  are  at  stake,  should  at  least  have  the  privilege  of  tel- 
ling his  ovm  story,  and  making  his  own  explanations — that  he 
should  have  the  right  of  saying  to  the  law  ^^  strike  but  hear." 
Generally  he  must  know  more  of  the  &cts  than  any  body  else. 
The  objection  of  course  is,  that  his  testimony  is  not  to  be  relied 
upon  on  account  of  his  interest.  But  I  think  the  presumption 
of  falsehood  from  that  cause,  in  the  majority  of  instances,  is  not 
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warranted  by  experience.  Such  a  presumption  exists  no 
where  except  in  a  tribunal  of  justice.  In  the  daily  transac- 
tions of  life  it  finds  no  place.  Business  could  hardly  be 
done,  or  society  be  held  together,  if  men  in  fact  lied  whenever 
it  was  for  their  interest.  The  first  persons  to  whom  we  ordi- 
narily go,  in  searching  for  the  true  facts  of  an  occurrence,  are 
the  parties  themselves. 

I  doubt  again  whether  the  new  rule  will  lead  to  an  increase 
of  perjury.  Men  who  would  be  guilty  of  that  crime  them- 
selves, can  usually  find  others  to  commit  it  for  them ;  espe- 
cially when  there  is  no  danger  of  a  contradiction.  This  is 
frequently  exejnplified  in  the  proof  of  pretended  declarations 
and  confessions. 

Nor  do  I  believe  it  will  increase  litigation.  Many  a  suit 
is  brought  or  defended,  solely  because  the  mouth  is  shut,  whose 
voice  would  be  conclusive  to  defeat  or  sustain  it.  Much  of 
the  time  of  courts,  and  the  property  of  suitors,  is  spent  in  set- 
tling questions  on  this  subject,  and  especially  the  nice  distinc- 
tions between  credibility  and  competency.  The  common 
law  is  said  to  be  "  the  accumulated  wisdom  of  a  thousand 
years."  In  accumulating  its  wisdom  on  this  branch,  it  has 
probably  cost  millions  of  money. 

The  inconsistencies  of  the  common  law,  on  this  point,  are 
too  palpable  to  escape  notice.  A  witness  is  excluded  who  is 
interested  to  the  value  of  a  cent  in  the  event  of  the  suU^  but 
is  not,  if  interested  to  the  amount  of  thousands,  or  his  whole 
estate,  in  the  question  at  issue.  The  party  himself  is  exclu- 
ded, but  not  his  father  or  child,  though  their  bias  may  be 
equal,  or  their  interest  really  identical.  A  party  claiming  to 
be  injured  may  be  a  witness  in  a  criminal  suit  instigated  by 
himself,  but  not  in  a  civil  one  for  the  same  cause,  though  his 
feelings  interests  and  passions  may  be  involved  alike  in 
both. 

A  member  of  a  public  corporation,  as  a  town,  may  testify, 
but  a  member  of  a  private  one,  as  a  turnpike  company,*  can- 
not, though  each  may  be  interested  in  the  same  manner  and 
to  the  same  extent ;  as  for  instance,  to  avoid  the  liability  ari- 
sing from  a  defective  bridge.  There  is  a  large  class  of  cases 
where  a  person  interested  is  admitted,  from  what  is  called 
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^^  the  necesaty  of  the  case."  If  this  means  because  he  ia 
the  best  or  the  only  witness,  why  should  not  the  rule  be  co- 
extensive with  the  reason  ;  which  would  make  it  universal* 
But  I  am  expressing  opinions  and  giving  reasons,  when  I  sup- 
pose you  simply  expected  facts.  My  excuse  is  the  earnest- 
ness of  my  conviction  on  the  subject.  Trusting  confidently 
that  here  and  elsewhere,  the  change  will  be  found  a  most  im- 
portant improvement  in  the  administration  of  justice. 
I  am  very  respectfully, 

Your  friend  and  obedient  serv't, 

CHARLES  J.  Mc  CURDY. 

The  distinguished  judge  of  the  district  court  of  the  Uni- 
ted States  for  the  district  of  Missouri,  Judge  Wells,  writes 
also  on  the  same  subject  as  follows  : 

**  I  entirely  concur  with  you  in  the  opinion,  that  all  rules 
for  the  exclusion  of  evidence  are  rules  for  the  exclusion  of 
light.  I  am  satisfied,  that  every  sensible  man  trying  a  cause, 
would  be  glad  to  hear,  and  would  find  great  advantages  in 
hearing,  every  thing  that  could  be  said  upon  the  subject. 
Those  who  object  to  juries  hearing  every  thing  relative  to  the 
cause,  object  wholly  upon  the  ground  that  jurors  are  unable 
prop«:rly  to  discriminate,  between  evidence  that  is  credible  and 
that  which  ought  not  to  be  credited  The  objectors  are,  how- 
ever, all  perfectly  competent  to  make  such  discrimination. 
The  truth,  however,  I  believe  to  be,  that  jurors,  from  their 
business  and  intercourse  with  all  classes,  are  much  more  able 
to  make  just  discriminations,  than  are  the  judges.  There  is 
another  objection  to  those  rules.  In  their  application,  nice 
distinctions  are  to  be  taken,  and  decisions  made,  which  cause 
reversals,  expense  and  delay.  If  I  were  preparing  a  Code^  I 
would  not,  therefore,  hesitate  in  permitting  the  parties  to  tes- 
tify in  their  own  favor." 

This  subject  was  brought  last  year  before  the  "Society  for 
.  promoting  the  amendment  of  the  law,"  in  England,  a  society 
composed  of  the  most  distinguished  judges  and  lawyers  of 
that  country,  and  referred  to  a  committee.  The  report  of  the 
committee  is  so  full,  and  the  subject  is  one  of  such  great 
interest,  that  we  are  led  to  insert  in  this  place  the  entire 
report. 
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COMMON  LAW   COMMITTEE. 

The  following  reference  was  made  to  the  Committee: — 

"  To  consider  whether  parties  to  the  record,  both  at  Law 
and  in  Equity,  should  not  be  competent  witnesses  in  their 
own  favor,  and  liable  to  compulsory  examination  at  the  in- 
stance of  their  opponents." 

REPORT. 

Your  Committee  have  considered  the  above  reference,  and 
beg  to  answer  in  the  affirmative  the  questions  involved  therein. 
When  a  matter  is  submitted  to  the  decision  of  any  persons, 
be  they  judges  or  jurors,  it  is  obviously  of  the  last  importance, 
that  those  persons  should  be  made  acquainted  with  the  real 
circumstances  of  the  case  before  them;  and  it  is  equally  ob- 
vious, that  the  real  circumstances  are  usually  best  known,  and 
are  often  only  known,  to  the  litigating  parties  themselves.  If 
then,  the  parties  to  the  record  were  as  willing,  as  they  are 
able,  to  narrate  events  as  they  really  happened,  they  would  of 
course  be  the  best  witnesses  that  could  be  produced  ;  but  in- 
asmuch as  they  are  often  deeply  interested  in  the  result  of 
the  cause,  and  are  consequently  exposed  to  the  temptation  of 
colouring  or  misstating  the  facts,  it  has  been  hitherto  supposed  ^ 
at  least  at  common  law,  that  their  testimony  could  not  be  re- 
ceived, without  endangering  the  best  interests  of  morality, 
and  embarrassing  the  investigation  of  truth.  In  other  words, 
the  admissibility  of  the  testimony  of  parties  has  been  objected 
to,  on  the  twofold  ground,  that  it  is  calculated  to  increase  the 
crime  of  perjury,  and  to  mislead  the  court  or  jury. 

Let  us  consider  these  objections  in  their  order;  and  first,  as 
to  the  temptation  to  commit  perjury.  The  importance  of  this 
objection  appears  to  your  Committee  to  be  greatly  overrated  * 
So  long  as  parties,  like  other  witnesses,  are  liable  to  a  rigid 
cross-examination,  it  matters  comparatively  little,  what  amount 
of  interest  they  may  have  in  withholding  or  perverting  the 
truth.  The  dread  of  detection  and  of  consequent  punishment, 
even  in  the  absence  of  every  moral  sentiment^  will  in  the 
great  majority  of  instances  check  the  commission  of  perjury. 
The  party  knows  that  his  testimony  will  be  sifted  with  more 
than  ordinary  care,  and  this  knowledge  must  have  a  tendency 
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to  restrain  any  inclination  to  falsehood.  This  very  objection 
be  it  remembered,  was  urged  most  loudly,  when  Lord  Denman 
brought  in  his  bill  to  admit  the  testimony  of  interested  wit- 
nesses. It  did  not  then  preyail,  but  the  bill  became  the  law 
of  the  land,  and  the  practical  working  of  that  great  measure 
has  since  amply  demonstrated  the  inralidity  of  the  reasoning, 
on  which  the  objection  rests.  Berides,  if  the  admitting  parties 
to  be  witnesses  would  sometimes  occasion  perjury,  it  cannot 
be  doubted  but  that  at  other  times  its  effect  would  be  to  pre- 
vent the  commission  of  that  crime.  For,  who  that  practices 
in  courts  of  law  but  must  acknowledge,  that  one  of  the  most 
frequent  and  dangerous  foriLsof  perjury  is  that  which  affects 
to  narrate  the  admissions  of  one  or  other  of  the  parties  to  the 
record?  A  witness  for  the  plaintiff,  for  instance,  distinctly 
swears,  that  he  called  upon  the  defendant  on  a  certain  occa- 
sion, and  that  the  defendant  then  acknowledged  the  justice 
of  the  plaintiff's  demand.  The  scene  is  laid  where  no  third 
person  was  present;  the  defendant  cannot  himself  be  called 
to  contradict  the  statement  of  the  witness.  The  interview 
has  perhaps  taken  place  to  the  knowledge  of  the  defendant's 
servant,  and  the  servant  to  this  extent  corroborates  the  testi- 
mony of  the  witness.  Cros&-examination  is  obviously  inef- 
fectual. The  witness  tells  his  story  in  a  calm  and  plausible 
and  connected  manner;  he  is  believed,  and  the  defendant 
unjustly  loses  the  verdict. 

Now,  if  in  such  a  case,  and  there  are  many  such,  the  de- 
fendant were  capable  of  himself  giving  testimony,  not  only 
would  the  jury  be  better  enabled,  by  contrasting  the  manner 
of  the  two  witnesses  and  the  probability  of  their  opposite  state- 
ments, to  form  a  correct  decision,  but  the  false  witness  would 
hesitate  much  before  he  would  tell  a  tale  which  he  knew  full 
well  would  be  flatly  contradicted  ;  and  even  if  he  did  venture 
to  enter  the  box,  the  mere  knowledge  of  the  fact  that  he  was 
uttering  falsehoods,  and  that  another  witness  could  and  would 
be  called  to  make  an  opposite  statement,  would  often  have  the 
effect  of  rendering  his  story  incoherent  and  his  manner  suspi- 
cious^nd  would  thus  prevent  any  credit  from  being  given  to 
his  testimony.  On  the  whole,  therefore,  your  Committee  con- 
sider that  the  crime  of  perjury  would  not  to  any  serious,  if  in- 
deed to  »iy,  extent  be  increased  by  a  law  which  should  ren- 
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Jer  parties  to  the  record  competent  witnesses.  But  even  if 
tiiey  have  come  to  an  erroneouis  cohcliinon  on  this  head,  and 
if  the  crime  of  perjurf  would  in  point  of  fact  be  iiicr^ased  by 
such  law,  they  are  by  no  meaas  prepared  to  condemn  its  in- 
troduction on  that  ground  alone.  The  folding  of  sheep  by 
night  on  lands  at  a  distance  from  the  hotnesteadj  no  doubt  af- 
fords facilities  for  sheep-stealing ;  the  exposure  of  goods  in 
front  of  shops  leads  to  larceny^  nocturnal  travelling  may 
tempt  to  the  commission  of  highway  robbery ;  but  no  one 
thinks  of  prohibiting  these  innocent  acts  on  the  ground  that 
they  hold  out  temptations  to  crime.  Why  is  this  1  Because 
the  inconveniences  that  would  result  from  such  a  prohibition 
would  be  felt  fiir  more  by  the  public,  than  those  engendered 
by  a  partial  increase  in  the  number  of  offences.  So,  in  the 
case  under  discussion^  your  Committee  consider  that  the  ad- 
vantages derivable  to  the  cause  of  truth,  from  the  examination 
of  persons  best  conversant  with  the  facts,  would  far  more  than 
counterbalance  any  evils,  wUeh  the  cause  of  morality  would 
be  likely  to  sustain^  from  the  crime  of  perjury  becoming  some- 
what more  frequents  In  all  cases  of  this  kind,  the  legisla- 
ture must  be  content  to  decide  on  a  balance  of  evils  ;  for  even 
the  best  human  measures  are  not  exempt  from  some  inconve- 
niences. 

« 

But  secondly,  it  is  ui^ed  that  the  testimony  of  parties  should 
be  withheld^  because  it  is  calculated  to  mislead  the  court  and 
jury.  This  objection  your  Committee  think  entitled  even  to 
less  consideration  than  the  one  already  discussed  ;  for,  in  the 
first  place,  they  consider,  as  already  intimated,  that,  as  a  gen- 
eral rule,  parties  would  be  found  to  tell  the  substantial  truth ; 
and  next,  they  entertain  no  doubt,  but  that  as,  where  parties 
are  made  witnesses,  the  motive  to  deceive  is  at  least  as  appa- 
rent as  it  is  strong,  the  court  and  the  jury  would  naturally  sift 
with  proportionate  suspicion^  the  testimony  of  such  persons, 
and,  being  on  their  guard,  would  refrain  from  giving  implicit 
credit  to  statements,  which,  coming  from  a  less  suspicious 
quarter,  would  demand  unhesitating  belief.*  Besides,  the  very 
circumstance  of  the  parties  themselves  being  examined  would 
not  unfrequently  prevent  the  jury  from  being  misled  ;  for  their 
examination  would  afford  an  opportunity,  which  is  at  present 

•  See  Taylor  on  ErideDce,  $  903. 
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often  wanted,  of  ascertaining  the  motives,  characters,  and  iih- 
terests  of  the  witnesses  called  on  their  respective  behalves^ 
and  might  thus  famish  a  clew  whereby  to  deturmine  the  rela- 
tive amounts  of  credit  due  to  such  witnesses. 

Your  Committee,  having  now  answered  the  two  main  objec- 
tions to  the  plan  proposed,  beg  leave  to  call  the  attention  of 
the  Society  to  those  cases  in  which  the  law  at  present  allows 
parties  to  be  examined.  For  mstance,  at  our  Police  Courts, 
in  Courts-martial,  in  the  new  county  courts,  and  in  most  of  tf&e 
summary  proceedings  befere  magistrates,  parties  are  allowed  to 
tell  their  owij  tales,  and  not  only  is  no  inconvenience  felt 
from  the  prevalence  of  this  practice,  but  it  is  unquestionably 
productive  of  great  advantage.  Your  committee  have  sought 
for  information  on  this  subject  from  several  of  the  judges  and 
officers  of  the  county  courts,  and  the  almost  uniform  answer  to 
their  inquiries  has  been,  that  the  system  of  examining  the  par- 
ties themselves  has  in  those  courts  worked  extremely  welL 
So  also  in  criminal  prosecutions,  which,  though  noKiinally  in- 
instituted  in  the  name  of  the  Crown,  and  having  for  their  de- 
declared  object  the  satisfaction  of  puUic  justice,  are  in  fact 
carried  on  at  the  instance  of  the  injured  party,  who,  in  some 
cases,  is  even  entitled  to  the  restitution  of  his  property  on 
conviction  of  the  offender,  the  prosecutor  has  ever  been  ad- 
mitted as  a  competent  witness. 

And  there  is  no  pretence  for  asserting  that  the  fountaiis  o^ 
justice  have  been  defiled  by  the  contaminating  influence  of 
such  testimony.  In  the  Irish  Civil  Bill  Courts  parties  may 
be  compelled  to  testify  as  witnesses  for  their  opponents ;  and 
a  clause  enabling  arbitrators  to  examine  at  their  discretion  the 
litigating  parties,  is  now  inserted  almost  as  a  matter  of  course 
in  all  orders  of  reference.  Again,  in  the  Superior  Courts  of 
law,  affidavits  sworn  by  either  party,  may  in  general  be  read 
in  support  of,  or  in  opposition  to,  any  inierlecuiary  motion ; 
and  in  Equity,  not  only  is  the  sworn  answer  of  the  defendant 
admitted  as  evidv^nce  against  him  in  all  cases,  and  for  him  in 
some,  but  however  deeply  he  may  be  interested  in  the  ques- 
tion involved  in  the  cause,  he  may,  in  almost  every  instance, 
by  the  express  provision  of  Lord  Denman^s  Ac'< ,  be  examined 
as  a  witness  on  behalf  of  the  plaintiff  or  of  any  co-defendant 
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Moreover,  a  clause  is  now  uniformly  introduced  in  ihe  order 
of  reference  to  the  Master,  enabling  him  to  examine  both 
parties  on  interrogatories. 

In  considering  these  exceptions  to  the  general  rule  which 
rejects  the  test'unony  of  parties,  one  is  naturally  inclined 
to  ask,  how  is  it  possible  to  reconcile  the  law  with  the  ex- 
ceptions ;  or,  in  other  words,  how  can  both,  at  one  and  the 
same  time,  be  founded  on  principles  of  justice  and  expe- 
diency ? 

If  it  be  right  and  advisable  that  parties  to  the  record  should 
be  admissible  witnesses  in  the  County  Courts,  on  what  ground 
can  their  testimony  be  rejected  at  Nisi  Prius  ?    If  the  law  be 
sound,  which  enables  plaintiffs  in  equity  to  appeal  to  the  oaths 
oi  defendants,  why  should  not  plaintiffs  at  law  have  the  same 
powers ;  and  why  should  not  defendants  either  at  law  or  in 
equity  be  authorised  to  examine  their  adversaries  as  witnesses  ? 
These  questions  are  far  easier  asked  than  answered.     Indeed, 
your  committee  are  of  opinion  that  they  do  not  admit  of  a 
satisfactory  answer.     In  practice,  nothing  can   exceed  the 
absurdity  and  injustice  occasioned  by  the  above  anomalous 
state  of  the  law.     An  action  is  brought  at  common  law,  and 
the  defendant  feels  that  he  has  no  defence  unless  he  can 
examine  the  plaintiff  on  his  oath.     This  he  is  not  allowed  to 
do ;  and,  therefore,  if  he  be  a  poor  man,  his  case  is  hopeless, 
But  if  he  be  sufficiently  wealthy  to  bear  the  costs  of  a  bill  in 
equity,  the  result  may  be  very  different,  for  what  cannot  be 
effected  by  direct  means  may  be  indirectly  obtained  ;  and  the 
plaintiff,  albeit  an  inadmissible  witness  at  common  law,  may 
be  made  a  defendant  to  a  suit  for  discovery  ;  and  by  this 
cumbrous  and  costly  process,  his  action  may  be  defeated  by 
his  own  testimony.     Thus  the  fate  of  the  action  will  depend 
on  the  length  of  the  defendant's  purse.     Again,  a  suit  is  insti- 
tuted in  Chancery,  and  the  defendant,  though  himself  com- 
pellable to  put  in  his  answer  on  oath,  has  no  direct  means  of 
examining  the  plaintiff;  but  his  sole  remedy,  unless  the  suit 
be  one  which  admits  of  a  reference  to  the  Master,  is  to  insti- 
tute, in  his  turn,  proceedings  against  his  opponent,  or,  in  the 
language  of  the  law,  to  file  a  cross-bill.    In  the  one  case  the 
merits  of  the  cause    cannot  be  determined  rightly  without 
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having  recourse  to  two  courts  ;  in  the  other  without  haTing 
recourse  to  two  suits  in  the  same  court.  Surely  these 
instances  of  gross  defects  in  the  law  reqmre  no  further 
comment 

Your  Committee,  therefore,  beg  merely  to  convey  to  the 
Society  their  decided  opinion,  that  the  time  has  now  arrived 
when  it  has  become  expedient  to  enact,  that,  excepting  in  the 
case  of  actions  for  criminal  conversation,  which,  for  obvious 
reasons,  diould  be  excluded  from  any  general  rule,  all  parlies 
to  the  record,  whether  at  law  or  in  equity,  should  be  compe- 
tent witnesses  in  their  own  favor,  and  be  liable  to  compulsory 
examination  at  the  instance  of  their  opponents." 

To  this  array  of  authority,  we  will  add  the  names  of 
Livingston  and  Benfham;  and  with  the  following  extract 
from  the  latter's  work  already  mentioned,  we  leave  the  sub- 
ject to  the  judgment  of  the  legislature  : 

^^  Evidence  is  the  basis  of  justice :  to  exclude  evidence  b  to 
exclude  justice. 

On  the  plaintiff^s  side,  in  a  suit  of  a  crimmal  nature,  an 
excluding  rule,  as  often  as  it  has  the  effect  of  shutting  the 
door  against  an  article  of  true  and  unfallacious  evidence  ne- 
cessary to  conviction,  operates  as  a  license  for  the  commissioa 
of  a  crime. 

In  the  exclusionary  system,  may  therefore  be  seen  a  fund 
of  encouragement  constantly  applied  to  the  jMroduction  of  all 
imaginable  crimes. 

On  the  plainti£Ps  side,  in  a  suit  of  a  non-criminal  nature, 
an  excluding  rule,  as  often  as  it  has  the  effect  of  shutting  the 
door,  against  an  article  of  true  and  unfallacious  evidence,  ne- 
cessary to  the  giving  effect  to  a  rightful  demand,  operates  as 
a  denial  of  justice. 

In  the  exclusionary  system  luay  thus  be  seen  a  fond  of  en- 
couragement constantly  applied  to  the  production  of  injustice 
in  all  its  shapes,  to  the  prejudice  of  the  plaintiff^s  side  :  to 
the  destruction  of  all  those  private  rights  which  it  has  been 
the  business  of  the  substantive  law  to  create,  and  for  the  effi- 
ciency of  which  it  stands  pledged. 

On  the  defendant's  side,  in  a  suit  of  a  criminal  nature,  an 
excluding  rule,  as  often  as  it  has  the  effect  of  diutting  the  door 
against  an  article  of  true  and  unfallicious  evidence  necessary 
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to  acquittal)  (evidence  sufficient  for  conviction  having  been 
delivered  on  the  other  side),  operates  as  a  license  for  inflict^ 
ing  punishment  upon  the  innocent  on  a  false  pretence  of  cri- 
minality. 

In  the  exclusionary,  system,  may  thus  be  seen  a  fund  o£  en- 
couragement constantly  applied,  or  applicable  to  the  oppioesr 
8ion,of  the  innocent,  by  the  infliction  of  punishment,  in  all  its 
shapes,  on  persons  in  whose  instance  it  is  groundless  and 
undue. 

On  the  defendant's  sidiB,  in  a  suit  of  a  non-penal  nature^  an 
excluding  rule>  as  often  as  it  has  the  effect  of  shutting  the 
door  against  an  article  of  true  and  unfallacious  evidence,  ue* 
cessary  to  a  decision  exempting  him  from  the  objection  sought 
by  the  plaintiff  to  be  imposed  upon  him,  (evidence  sufficient 
for  a  decision  imposing  that  obligation  having  been  delivered 
on  the  other  side),  operates  as  a  license  for  imposing  undue 
obligation  in  general,  a  license  to  oppression  by  all  imagina- 
ble wrongs  other  than  on  the  score  of  punishment.'' 

Rationale  of  Judicial  Evidence* 
The  section  we  are  considering  provides,  that  a  person  shall 
not  be  excluded,  because  he  has  been  convicted  of  crime.  To 
exclude  a  person  as  a  witness,  for  that  reason,  is  as  much  as 
to  say,  that  it  is  presumed  he  vnll  utter  a  falsehood,  or  in 
other  words,  that  it  is  more  likely  he  will  tell  what  is  false 
than  vdiat  is  true.  Now,  no  person  acts  in  common  life  up* 
on  such  a  presumption.  If  he  did,  he  would  never  ask  such 
a  person  any  question  whatever.  If,  on  arriving  at  a  railway 
station,  you  desire  to  know  whether  you  are  too  late,  and  the 
first  person  you  meet  is  a  man  who  has  been  in  the  slate 
prison,  you  ask  him,  vnthout  hesitation,  whether  the  train 
has  passed  ;  and  yet,  according  to  the  rule  of  exclusion  you 
should  not  ask  him,  because  it  is  probable  he  will  answer  jxm. 
falsely.    To  such  absurdity  does  this  unnatural  rule  lead  us. 

That  no  person  can  be  excluded,  on  account  of  religious  be- 
lief, is  settled  by  the  constitution  :  '^  No  person  shall  be  ren- 
dered incompetent  to  be  a  witness  on  account  of  his  opinions 
on  matters  of  religious  belief." — Article  1,  section  3. 

§  1709.  The  following  persons  are  not  admissible : 
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1.  Those  who  are  of  unsound  mind  at  the  time  of 
their  production  for  examination : 

2.  Children  under  ten  years  of  age,  who  appear  inca- 
pable of  receiving  just  impressions  of  the  facts,  respect- 
ing which  they  are  examined,  or  of  relating  them 
truly. 

§  1710.  There  are,  particular  relations,  in  which 
it  is  the  policy  of  the  law  to  encourage  confi- 
dence, and  to  preserve  it  inviolate  ;  therefore,  a  person 
cannot  be  examined,  as  a  witness,  in  the  following 
cases: 

1.  A  husband  cannot  be  examined,  for  or  against  his 
wife,  without  her  consent,  nor  a  wife,  for  or  against  her 
husband,  without  his  consent,  nor  can  either,  during  the 
marriage  or  afterwards,  be,  without  the  consent  of  the 
other,  examined,  as  to  any  communication  made  by 
one  to  the  other  during  the  marriage.  But  this  excep- 
tion does  not  apply  to  a  civil  action  or  proceeding, 
by  one  against  the  other,  nor  to  a  criminal  action  or 
proceeding,  for  a  crime  committed  by  one  against  the 
other ; 

2.  An  attorney  cannot,  without  the  consent  of  his 
client,  be  examined,  as  to  any  communication  made 
by  the  client  to  him,  or  his  advice  given  thereon,  in  the 
course  of  professional  employment ; 

3.  A  clergyman,  or  priest  cannot,  without  the  con- 
sent of  the  person  making  the  confession,  be  examined 
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as  to  any  confession  made  to  him  in  his  professional 
character,  in  the  course  of  discipline,  enjoined  by  the 
church  to  which  he  belongs  ; 

4.  A  licensed  physician  or  surgeon  cannot,  without 
the  consent  of  his  patient,  be  examined,  in  a  civil  ac- 
tion, as  to  any  information  acquired  in  attending  the 
patient,  which  was  necessary  to  enable  him  to  pre- 
scribe or  act  for  the  patient : 

5.  A  public  o£Eicer  cannot  be  examined  as  to  com- 
munications made  to  him  in  o£Eicial  confidence,  when 
the  public  interests  would  suffer  by  the  disclosure^ 

Whether  even  these  four  exclusions  should  all  be  retained, 
is  a  question  not  admitting  of  an  easy  solution.  Neither  Liv- 
ingston nor  Bentham  admit  the  exclusion  in  the  case  of  hus- 
iiand  and  wife.  The  only  exclusions  whicli  Mr.  Livingston 
admits  are  those  of  a  lawyer  and  confessor ;  the  only  one  al- 
lowed by  Mr,  Bentham  is  that  of  a  confessor. 

§  1711.  If  a  person  offer  himself  as  a  witness,  that  is 
to  be  deemed  a  consent  to  the  examination  also,  of  a 
wife,  husband,  attorney,  clergyman,  physician  or  sur* 
geon,  on  the  same  subject,  within  the  meaning  of  the 
first  four  subdivisions  of  the  last  section. 
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CHAPTER  m. 


AftTiCLX  I.    WritingB  in  genei^. 
n.    PnbHe  writiBf  •. 


ARTICLE  I. 

WRITINGS  W  GEMERAL 

♦ 

SscTiOK  1712.    WritlB|r*9  public  and  private;. 
1714*    All  other*  prirate. 

§  1718.  Writings  Me  of  two  iw^a: 

1.  Public:  and, 

2.  Private. 

§  1713.  Public  writings  are : 

1,  The  written  acts,  or  records  of  the  acts,  of  the 
sovereign  authority,  of  official  bodies  and  tribunals,  and 
of  public  officers,  legislative,  judicial  and  executive, 
whether  of  this  state,  of  the  United  States,  of  a  sister 
state,  or  of  a  foreign  country : 

2.  Public  records,  kept  in  this  state,  of  private  wri- 
tings. 

§  1714.  All  other  writings  are  private. 
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ARTICLE  II. 

BiCTioK  1716.  Every  citisen  entitled  to  inspect  and  copy  public  writing*. 

1716.  Public  p^oeiTf  bmnd  to  give  oopiee . 

1717.  Four  kinds  of  public  writings. 

1718.  Lftwsj  written  or  unwritten. 

1719.  Written  laws  defli^ed. 

1720.  Oonstitution  and  statutes. 

1721.  Public  and  priya,te  s^a^utes  defined* 

1722.  Unwritten  law  defined. 

1723.  Books  containing  laws  presumed  to  be  correct. 

1724.  Public  seal  authenticates  a  law  or  document. 
X725.  Other  evidence  of  laws  of  other  states. 

1726.  Recitals  in  statates^  how  far  eyidence. 

1727.  Judicial  record  defined. 

1728.  Record,  how  authenticated  as  eyidence. 

1729.  Record  of  a  foreign  country,  how  authenticated. 

1730.  Oral  evidence  of  a  foreign  record. 

1731.  Eflbct  of  a  Judgment  upon  rights  in  various  eases. 

1732.  Effect  of  other  Judicial  orders  when  conclusive. 

1733.  Where  parties  are  to  be  deemed  the  same. 

1734.  What  deemed  adjudged  in  a  jiidgment. 

1735.  Where  sureties  bound,  principal  is  also. 

1736.  Record  of  another  state,  its  efibct. 

1737.  Record  of  a  court  of  admiralty. 

1738.  Elffect  of  a  foreign  judgment. 
i;739.  Manner  of  impeaclf  iag  a  recoml. 

174D.  The  Jurisdiction  necessary  in  a  judgment. 

1741.  Manner  of  proving  other  official  doonn^eat^ 

1742.  Public  record  of  private  writing,  evidence. 

1743.  Entries  in  official  books  primary  evidence. 

1744       y 

nS!     s  Jvst^M'i^^'S^^Qty  ^  other  states,  how  proved. 

1746.  Contents  of  other  (rffioial  certificates. 

1747.  Provisions  in  relation  to  states,  apply  to  territories. 

1759.  Writings  called  for  and  inspected  may  be  withhe^fl. 

1760.  Where  there  is  a  subscribing  witness,  the  proof. 

1761.  Other  witnesses  may  also  testify. 

1762.  Where  evidence  of  execution  not  necessary. 

1763.  Ipvidenpe  of  handwriting. 

1765!     ( Allowed  by  comparison. 

1766.  Entries  of  persons  deceased,  evidence  in  specified  cases. 

1767.  Copies  of  -  entries  also  allowed. 

176(f.  Private  writings  acknowledged  and  certified. 

1769.  County  clerks  to  keep  private  papers  deposited. 

1770.  Surrogate  to  keep  wills  deposited. 

1771.  When  and  to  whom  re-delivered. 

1772.  Public  records  not  to  be  carried  about. 


• 
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§  1715.  Every  citizen  has  a  right  to  inspect,  and  take 
a  copy  of,  any  public  writing  of  this  state,  except  as 
otherwise  expressly  provided  by  statute. 

^  1716.  Every  public  officer,  having  the  custody  of  a 
public  writing,  which  a  citizen  has  a  right  to  inspect, 
is  bound  to  give  him,  on  demand,  a  certified  copy  of  it, 
on  payment  of  the  legal  fees  therefor,  and  such  copy  is 
primary  as  evidence  of  the  original  writing. 

§  1717.  Public  writings  are  divided  into  foar  classes: 

1.  Laws: 

2.  Judicial  records : 

3.  Other  official  documents: 

4.  Public  records,  kept  in  this  state,  of  private  writ- 
ings, 

§  1718.  Laws,  whether  organic  or  ordinary,  are  ei* 
ther  written  or  unwritten. 

§  1719.  A  written  law  is  that  which  is  promulgated 
in  writing,  and  of  which  a  record  is  in  existence. 

&  1720.  The  organic  law  is  the  constitution  of  go- 
vernment, and  is  altogether  written.  Other  written 
laws  are  denominated  statutes*  The  written  law  of 
this  state  is  therefore  contained  in  its  constitution  and 
statutes,  and  in  the  constitution  and  statutes  of  the 
United  States. 

§  1721.  Statutes  are  public  or  private.  A  private 
statute,  is  one  which  concerns  only  certain  designated 
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individuals,  and  affects  only  their  private  rights.  All 
other  statutes  are  public,  in  which  are  included,  sta- 
tutes creating  or  affecting  corporations. 

§  1722.  Unwritten  law  is  the  law  not  promulgated 
and  recorded,  as  mentioned  in  section  1719,  but  which 
is  nevertheless  observed  and  administered  in  the  courts 
of  the  country.  It  has  no  certain  repository ;  but  is 
collected  from  the  reports  of  the  decisions  of  the  courts 
and  the  treatises  of  learned  men. 

§  1723.  Books,  printed  or  published,  under  the  au- 
thority of  a  sister  state,  or  foreign  country,  and  pur- 
porting to  contain  the  statutes,  code,  or  other  written 
law,  of  such  state  or  country,  or  proved  to  be  common- 
ly admitted  in  the  tribunals  of  such  state,  or  country, 
as  evidence  of  the  written  law  thereof,  are  admissible 
in  this  state,  as  evidence  of  such  law. 

§  1724.  The  public  seal  of  the  state  or  country,  affix- 
ed to  a  copy  of  a  written  law,  or  other  public  writing,  is 
also  admissible  as  evidence  of  such  law  or  writing. 

§  1725.  The  oral  testimony  of  witnesses  skilled  there- 
in, is  admissible  as  evidence  of  the  unwritten  law,  of  a 
sister  state,  or  foreign  country,  as  are  also  printed 
and  published  books  of  reports  of  decisions  of  the 
courts  of  such  state,  or  country,  or  proved  to  be  com- 
monly admitted  in  such  courts. 
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^  1736,  The  recitals  in  a  public  statute,  are  conclusive 
eyidence  of  the  fkcts  recited  for  the  purpose  of  carrying 
it  into  effect,  but  no  further.  The  recitals  in  a  private 
statute,  are  conclusive  evidence  between  parties  who 
claim  under  its  provisions,  but  no  farther. 

§  1727.  A  judical  record,  is  the  record  or  oflS/cial  en- 
try of  the  proceedings  in  a  court  of  justice,  or  of  the 
official  act  of  a  judicial  officer,  in  an  action  or  special 
proceeding. 

§  1728.  A  judicial  record  of  this  state,  or  of  the  Uni- 
ted States,  may  be  proved  by  the  production  of  the 
original,  or  by  a  copy  thereof,  certified  by  the  clerk,  or 
other  person  having  the  legal  custody  thereof.  That  of 
a  sister  state,  may  be  proved  by  the  attestation  of  the 
clerk,  and  the  seal  of  the  court  annexed,  if  there  be  a, 
clerk  and  seal,  together  with  a  certificate  of  the  chief 
judge,  or  presiding  magistrate,  that  the  attestation  is  in 

due  form. 

§  1729.  A  judicial  record  of  a  foreign  country,  may 
be  proved  by  the  attestation  of  the  clerk,  with  the  seal 
of  the  court  annexed,  if  there  be  a  clerk  and  seal,  or 
of  the  legal  keeper  of  the  record  with  the  seal  of  his 
offitie  annexed,  if  there  be  a  seal,  together  with  a  cer- 
tificate of  the  chief  judge,  or  presiding  magistrate, 
that  the  person  making  the  attestation  is  the  clerk  of 
the  court,  or  the  legal  keeper  of  the  record,  and  in 
either  case,  that  the  signature  of  such  person  is  gen- 
uine ;  and  also  together  with  the  certificate  of  the  sec- 
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retary  of  state,  or  other  officer  of  the  government,  un- 
der whose  authority  the  record  is  kept,  having  the  cU6>- 
tody  of  the  great  or  principal  seal  of  such  government^ 
to  the  effect  that  the  court  oi  officer,  whose  judicial  act 
is  certified,  had  jurisdiction  to  perform  such  act,  speci- 
fying generally  the  nature  of  the  jurisdiction,  and  veri^ 
fying  the  signature  of  the  clerk,  or  other  legal  keeper 
of  the  record,  and  also  verifying  the  signature  of  the 
chief  judge,  or  presiding  magistrate 

§  I7S0.  A  copy  of  the  judicial  record  of  a  foreign 
country  is  also  admissible  in  evidence  upon  proof; 

i.  That  the  copy  offered  has  been  compared  by  the 
witness  with  the  original,  and  is  an  exact  transcript  of 
the  whole  of  it : 

2.  That  such  original  was  in  the  custody  of  the 
cl^k  of  the  court,  or  other  legal  keeper  of  the  same : 
and 

3.  That  the  copy  is  duly  attested  by  a  seal,  which  is 
proved  to  be  the  seal  of  the  court  where  the  record  re- 
mains, if  it  be  the  record  of  a  court,  or  if  there  be  no 
such  seal,  oc  if  it  be  not  a  record  of  a  court,  by  the 
signature  of  the  legal  keeper  of  the  originaL 

^  1731.  The  effect  of  a  judgment,  or  final  order,  in  an 
action  or  special  proceeding,  before  a  court  or  judge  of 
this  state,  or  of  the  United  States,  having  jurisdiction 
to  pronounce  the  judgment  or  order,  is  as  follows : 
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1.  In  case  of  a  judgment,  or  order,  against  a  specific 
thing,  or  in  respect  to  the  probate  of  a  will  or  the  ad- 
ministration of  the  estate  of  a  deceased  person,  or  in 

respect  to  the  personal,  political  or  legal  condition  or 
relation  of  a  particular  person,  the  judgment  or  order  is 
conclusiye  upon  the  title  to  the  thing,  the  will  or  ad- 
ministration, or  the  condition  or  relation  of  the  person : 

2.  In  other  cases,  the  judgment  or  order  is,  in  respect 
to  the  matter  directly  adjudged,  conclusive  between 
the  parties,  and  their  successors  in  interest  by  title 
subsequent  to  the  commencement  of  the  action  or  spe- 
cial proceeding,  litigating  for  the  same  thing,  under  the 
same  title,  and  in  the  same  capacity. 

§  1732.  Other  judicial  orders  of  a  court  or  judge  of 
this  state,  or  of  the  United  States,  create  a  disputable 
presumption  according  to  the  matter  directly  deter- 
mined, between  the  same  parties,  and  their  representa- 
tives and  successors  in  interest  by  title  subsequent  to 
the  commencement  of  the  action  or  special  proceeding, 
litigating  for  the  same  thing,  under  the  same  title,  and 
in  the  same  capacity. 

§  1733.  The  parties  are  deemed  to  be  the  same,  when 
those,  between  whom  the  evidence  is  offered,  were  on 
opposite  sides  in  the  former  case,  and  a  judgment,  or 
other  determination,  could  in  that  case  have  been  made 
between  them  alone,  though  other  parties  were  joined 
with  both  or  either. 
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§  1734.  That  only  is  deemed  to  have  been  adjudged 
in  a  former  judgment,  which  appears  upon  its  face  to 
have  been  so  adjudged,  or  which  was  actually  and  ne- 
cessarily included  therein,  or  necessary  thereto. 

§  1735.  Whenever,  pursuant  to  the  last  four  sections, 
a  party  is  bound  by  a  record,  and  such  party  stands  in 
the  relation  of  a  surety  for  another,  the  latter  is  also 
bound,  from  the  time  that  he  has  notice  of  the  action 
or  proceeding,  and  an  opportunity,  at  the  surety's  re- 
quest, to  join  in  the  defence. 

§  1736.  The  effect  of  a  judicial  record  of  a  sister  state, 
is  the  same  in  this  state  as  in  the  state  where  it  was 
made,  except  that  it  can  only  be  enforced  here  by  an 
action  or  special  proceeding,  and  except  also,  that  the 
authority  of  a  guardian  or  committee,  or  of  an  executor 
or  administrator,  does  not  extend  beyond  the  jurisdiction 
of  the  government,  under  which  he  was  invested  with 
his  authority. 

§  1737.  The  effect  of  the  judicial  record  of  a  court  of 
admiralty  of  a  foreign  country,  is  the  same  as  if  it  were 
the  record  of  a  court  of  admiralty  of  the  United  States. 

§  1738.  The  effect  of  the  judgment  of  any  other  tri- 
bunal of  a  foreign  country,  having  jurisdiction  to  pro- 
nounce the  judgment,  is  as  follows : 

1.  In  case  of  a  judgment  against  a  specific  thing,  the 
judgment  is  conclusive,  upon  the  title  to  the  thing : 

2.  In  case  of  a  judgment  against  a  person,  the  judg- 
ment is  presumptive  evidence  of  a  right,  as  between 
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the  parties^  and  their  successors  in  interest  by  a  suhse- 
quent  title,  and  can  only  be  repelled  by  evidence  of  a 
want  of  jurisdiction,  want  of  notice  to  the  party,  collti- 
sion,  fraud  or  clear  mistake  of  law  ot  faot^ 

^  1739.  Any  judicial  record  may  be  impeached,  by 
evidence  of  a  Want  of  jurisdiction  in  the  court  ot  judi- 
cial o£Eicer,  of  collusion  between  the  parties,  or  of  fraud 
in  the  party  offering  the  record,  in  respect  to  the  pro- 
ceedings. 

§  1740.  The  jurisdiction  sufficient  to  sustain  a  record, 
is  jurisdiction  over  the  cause,  over  the  parties,  and  over 
the  thing  when  a  specific  thing  is  the  subject  of  the 
judgment 

§  1741.  Other  official  documents  may  be  pi^oved  ad 
follows: 

1.  Acts  of  the  executive  of  this  state,  by  the  records 
of  the  state  department  of  the  state,  and  of  the  United 
States,  by  the  records  of  the  state  department  of  the 
United  States,  certified  by  the  heads  of  those  depart- 
ments respectively ;  they  may  also  be  proved  by  pub- 
lic documents,  printed  by  order  of  the  legislature  or 
congress,  or  either  house  thereof: 

2.  The  proceedings  of  the  legislature  of  this  state,  or 
of*  congress,  by  the  journals  of  those  bodies  respectively, 
or  either  house  thereof,  or  by  published  statutes  of 
resolutions,  or  by  copies  certified  by  the  clerk^  or  print- 
ed by  their  order : 
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3.  The  acts  of  the  executive,  or  the  proceedings  of 
^^^  the  legislature,  of  a  sister  state,  in  the  same  manner: 

4.  The  acts  of  the  executive,  or  the  proceedings  of 
the  legislature,  of  a  foreign  country,  by  journals  pub- 
lished by  their  authority,  or  commonly  received  in  that 
county  as  such,  or  by  a  copy  certified,  under  the  seal  of 
the  country  or  sovereign,  or  by  a  recognition  thereof,  in 
some  public  act  of  the  executive  of  the  United  States : 

5.  Acts  of  a  municipal  corporation  of  this  state,  or  of 
a  board  or  department  thereof,  by  a  copy  certified  by 
the  legal  keeper  thereof,  or  by  a  printed  book  jiublished 
by  the  authority  of  such  corporation : 

6.  Documents  of  any  other  class  in  this  state,  by  the 
original,  or  by  a  copy  certified  by  the  legal  keeper 
thereof; 

7.  Documents  of  any  other  class  in  a  sister  state,  by 
the  original,  or  by  a  copy  certified  by  the  legal  keeper 
thereof,  together  with  the  certificate  of  the  secretary  of 
state,  judge  of  the  supreme,  superior,  or  county  court, 
or  mayor  of  a  city,  of  such  state,  that  the  copy  is  duly 
certified  by  the  oflicer  having  the  legal  custody  of  the 
original ;  > 

8.  Documents  of  any  other  class  in  a  foreign  country, 
by  the  original,  or  by  a  copy  certified  by  the  legal 
keeper  thereof,  with  a  certificate  under  the  seal  of  the 
country  or  sovereign,  that  the  document  is  a  valid  and 
subsisting  document  of  such  country,  and  that  the  copy 

[cnriL  CODE.]  47 
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is  dulyjcertified  by  the  oi^cer  bavuig  Ihe  legal  costodj 
of  the  original. 

^  1742.  A  puUic  jcecwd  of  a  privHte  writLog  may  be 
IpiiQYed  by  liie  origjoai  irecord»  oc,  by  a  cofy  thereof ceer- 
tified  by  the  Ic^gal  keeper  of  the  isecwd. 

§  1743.  Entries  in  public,  or  other  official,  books  or 
fecords,  made  in  the  performance  of  his  duty,  by  a  pub- 
lic officer  of  this  state,  or  by  another  person  in  Ae  per- 
fbrmai^ce  of  a  duty  {specially  enjoined  by  law,  are  pri- 
mary evidence  of  the  facts  stated  therein. 

§  1744.  A  transcript  from  the  record,  or  docket,  of  a 
justice  of  the  peace  of  a  sister  state,  of  a  judgment  reo- 
40red  by  bina,  of  the  proceedings  in  the  aetion  before 
tbe  judgment,  of  the  executioB  and  letpm,  if  any,  «ob- 
scribed  by  the  justice  and  verified  in  the  manner  pm* 
spribed  in  the  next  section^  is  admissible  evidence  of 
the  f^cts  stated  thereiqu 

f  1745.  There  must  be  attached  to  the  transcript,  a 
certificate  of  the  justice,  that  the  transcript  is  in  all  re- 
spects correct,  and  that  he  had  jurisdiction  of  the  ac- 
tion, and  also  a  further  certificate  of  the  clerk  or  pro- 
thonotary  of  the  county  in  which  the  justice  resided  at 
the  time  of  rendering  the  jodgment,  under  Hke  seal  of 
the  county,  or  the  seal  of  the  court  of  common  pleas  ot 
county  court  thereof,  certifying  that  the  person  subscrib- 
ing the  transcript  was,  at  the  date  of  the  judgment,  a 
justice  of  the  peaee  in  the  county,  and  that  the  signa- 
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ttite  is  genuine.  Sucli  judgment,  proceedings  and  JR- 
tisdictibii  may  also  be  proved  by  the  justice  himself^  on 
the  production  of  his  docket,  or  by  a  copy  of  the  judg- 
ment and  his  oral  exaimiiidtioii  Isub  a  witness. 

§  1746.  Whenever  a  cdpy  of  a  writing  is  certified  folr 
the  fiaYpMe  ^  ei44enc«,  the  teVtificatfe  iniist  state  that 
^e  C4spy  hwB  b^n  ^oMipia^ed  by  ih^  cettijfying  officeV 
wilh  the  •ori^al,  and  dl  fei  corir66t  transcript  therefrom, 
<9^i  of  the  ivhol^  of  mch  t>iiginftl,  dit  Hf  h  ^pecifieA 
part  thereof.  The  bffieial  teal^  if  there  hi  kh%  xff^hb 
certifying  officeis  viiiist  also  he  affixed  t6  the  cey^^- 
cate,  except  when  the  ceftificate  >of  a  tiletkcrf*  a  couit  fik 
used  in  the  same  court  or  be&re  an  officer  ttierecuf. 

§  1747.  The  provisions  of  the  preceding  sections  cfef 
this  article,  applicable  to  the  public  writings  of  a  sister 
istate,  '^re  equally  applicable  to  tlie  public  writings  of  a 
territory  of  the  iJnited  States. 

ARTICLE  in. 

PRIVATE  WRITINGS. 

fecTioN  174S.  Private  writing  elaniiled. 

174^.  feeal  dteHluBld. 

17fiU.  Manner  of  MftkiBgit. 

1751.  BffectofaseaL 

1792.  Execution  of  an  instmment  defined. 

1758.  Oompromif^ora<Mtwlthott««avM4. 

1754.  Last  three  sections  not  to  repeal  certain  statutet. 

]78».  MtMRsHMlirltltAfcllMaMld. 

1756.  Boolcs,  maps,  k,c^  how  far  evidenee. 

1757.  Original  writing  to  be  prodaoed  or  aeeonnted  for. 

1758.  When  in  possession  of  adverse  party,  notioe  to  be  giren. 

^  1748.  Private  writitags  kte  either, 
i.  Sealed:  of, 

2.  Unsealed. 
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§  1749.  A  seal  is  a  particular  sign,  made  to  attest  in 
the  most  formal  manner,  the  execution  of  an  instru- 
ment. 

§  1750.  A  public  seal  in  this  state  is  a  stamp  or  im- 
pression made  upon  wax  wafer,  paper,  or  any  other 
substance,  upon  which  a  visible  and  i^ermanent  im- 
pression can  be  made.  A  private  seal  may  be  made  in 
the  same  manner,  or  it  may  be  made,  without  an  imr 
pression,  by  a  wafer  or  wax  attached  to  the  instrument 
or  by  a  paper  attached  to  it  by  an  adhesive  substance.  A 
scroll  or  other  sign,  made  in  a  sister  state  or  foreign 
country,  and  there  recognised  as  a  seal,  must  be  so  re-^ 
garded  in  this  state,  except  for  a  transfer  of  real  pro- 
perty, in  this  state. 

§  1751.  The  seal  affixed  to  a  writing  is  presumptive 
evidence  of  a  consideration.  In  other  respects  there  i» 
no  difference  between  sealed  and  unsealed  writings, 
except  as  to  the  time  of  commencing  actions  thereon. 
A  writing  under  seal  may  therefore  be  changed,  or  alto- 
gether  discharged,  by  a  writing  not  under  seal,  or  by  an 
oral  agreement  otherwise  valid* 

§  1752.  The  execution  of  an  instrument  is  the  sub- 
scribing and  delivering  it,  with  or  without  affixing  a 
seal. 

§  1753.  An  agreement  in  writing,  without  a  seal,  for  the 
compromise  or  settlement  of  a  debt,  is  as  obligatory,  as 
if  a  seal  were  affixed. 
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§  1754.  The  last  three  sections  do  not  repeal  any 
statute  of  this  state  expressly  requiring  a  seal  to  a  deed 
oir  other  instrument. 

§  1755.  A  subscribing  witness,  is  one  who  sees  a 
writing  executed,  or  hears  it  acknowledged,  and,  at  the 
request  of  the  party,  thereupon  signs  his  name  as  a 
witness. 

§  1756.  Historical  works,  books  of  science  or  art,  and 
published  maps  or  charts,  when  made  by  persons  in- 
different between  the  parties,  are  primary  evidence  of 
facts  of  general  notoriety  and  interest. 

§  19S7.  The  original  writing  must  be  produced  and 
proved,  except  as  provided  in  section  1688.  If  it  have 
been  lost,  proof  of  the  loss  must  first  be  made,  before 
evidence  can  be  given  of  its  contents.  Upon  such 
proof  being  made,  together  with  proof  of  the  due  execu- 
tion of  the  writing,  its  contents  may  be  proved  by  a 
copy,  or  by  a  recital  of  its  contents  in  some  authentic 
document,  or  by  the  recollection  of  a  witness^  as  pro* 
vided  in  section  1668. 

§  1758.  If  the  writing  be  in  the  custody  6f  the  ad» 
verse  party,  he  must  first  have  reasonable  notice  to 
produce  it.  If  he  then  fail  to  do  so,  the  contents  of 
the  writing  may  be  proved  as  in  case  of  its  loss.  But 
the  notice  to  produce  it,  is  not  necessary  where  the 
writing  is  itself  a  notice,  or  where  it  has  been  wrong-* 
fully  obtained  or  withheld  by  the  adverse  party. 
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§  1769.  Thoagh  a  writing,  called  for  by  one  party^  w 
pfodnced  by  the  other,  and  is  thereupon  inspected  by 
the  party  calling  for  it,  he  is  not  obliged  to  prodnee  it 
aa  evidence  in  the  case. 

5  1760.  If  there  be  a  subscribing  witness  ta  a  writing^ 
produced  in  evidience,  its  execution  must  be  proved  by 
bii»»  if  he  can  be  produced,  and  can  testify.  If  there 
be  more  than  one  subscribing  witness,  the  evidence  of 
qne  is  sufficient.  If  all  th?  sjil^ribiAg)  witnmses  be 
dead,  or  out  of  the  ji^risdjktioD>.or  yicapahle  o£  alte&dr 
ing  or  testifying  qi  cwqot  bc)  fouu^,  tbe  haadwiitiiig' 
of  one  of  them,  and  that  Qf  th^e  pwtyr  most  bQ*  proved. 

§  1761.  If  the  subscribing.  wituQss  denies,  or  does 
not  recollect,  tlie  executioQ  of  tji^nKritlDg,  iUs^^sQcutioi^ 
may  still  be  proved  l^  other  evidencev, 

§  1762^  Where  however,  evidence  is  given  th^t  the 
party,  against  whom  the  writing  is  offered,  has  at  any 
time  admitted  its  execution,  no  other  evidence  of  the 
execution  need  be  given,  when  the  instrument  is  one 
mentioned  in  section  1765,  or  one  produced  €cQm  th^ 
custody  of  the  adverse  party,  and  has  been  acted  upon 
bs^  hiiR  1^  genuine. 


{  1763.  Thehaudwiitijpg  of  a  pe;r9<mimay  be  idt«Wiitei 
by  any  one  who  believes  it,  to-  be  hM>  wi  who 
has  seen  him  write,  or  haa»  seen  writings  purport* 
ing  to  bf^  his,  upon  whicb  he  has  acted  or   been 
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chained,  and  who  has  thus  acquired  a  knowfedge  of 
hifif  handwriting. 

§  1764.  Evidence  respecting  the  handwriting  may  al- 
so be  given,  by  a  comparison,  made  by  the  witness^,  or 
the  jury,,  with  writings,  admitted  or  treated  as  genuine 
by  the  party  against  whom  the  evidence  is  offered. 

$  1765.  Where  a  writing  is  more  than  thirty  ybata 
oldj  the  cempaiison  may  be  made  with  writings,  ptip- 
porting  to  be  genuine,  and  generidly  respected  and  act' 
ed  upon  as  such ^  by  persons  having  an  inteiiest  in  kno^n^ 
ing  the  fact. 

§  I7eftf.  The  entries  and  other  writings  of  a  persoif 
deceased,  made  at  or  near  the  time  of  the  tmnsactioll, 
awd  in  a  position  to  know^  the  facts  stated  therein,  may 
beTead,  as  primary  evidence  of  the  fkcts  stated  therein, 
in  liie  following  cases  : 

1.  When  the  entry  was  made  against  the  interest  of 
the  person  making  it :  or 

2.  When  it  was  made  in  a  professional  capacity,  and 
in  the  ordinary  course  of  professional  conduct : 

3.  When  it  was  made  in  the  performance  of  a*  doty 
specially  enjoined  by  law. 

^  1707.  When  an  entry  is  repeated,  in  the  rVgtAOf 
course  of  business,  one  being  copied  fi-om  almother,  a< 
or  n^ar  the  time  of  the  transactioui  all  the  erttries  are 
equally  regarded  as  originals; 
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§  1768.  Every  private  writing,  except  last  wills  and 
testaments,  may  be  acknowledged  or  proved,  and  certi- 
fied, in  the  manner  provided  for  the  acknowledgment  or 
proof  of  conveyances  of  real  property,  and  the  certifi- 
cate of  snch  acknowledgment  or  proo(  is  primary 
evidence,  of  the  execution  of  the  writing,  in  the  same 
manner  as  if  it  were  a  conveyance  of  real  property. 

§  1769.  Every  county  clerk,  and  the  register  of  the  city 
and  county  of  New- York,  must  receive  and  file  in  his 
office,  any  private  writing,  delivered  to  him  for  that 
purpose,  and  give  a  written  receipt  therefor.  Snch 
writing  must  be  properly  endorsed,  so  as  to  indicate  its 
general  nature,  the  names  of  the  parties  thereto,  and 
the  time  of  filing,  and  must  be  deposited  and  kept  in 
such  office  separate  from  other  papers.  It  is  then  sub- 
ject to  the  examination  of  any  person,  but  cannot  be 
withdrawn,  except  temporarily,  upon  the  written  order 
of  the  depositor,  or  his  legal  representatives,  or  on  the 
order  of  a  court  of  record,  for  the  purpose  of  being  read 
in  evidence  therein. 

§  1770.  Every  surrogate  must  receive,  and  deposit 
in  his  office,  any  last  will  and  testament,  delivered  to 
him  for  that  purpose,  and  give  a  written  receipt  there- 
for. Such  will  must  be  enclosed  in  a  sealed  wrapper, 
so  that  its  contents  cannot  be  read,  and  be  endorsed 
with  the  name  of  the  testator,  his  place  of  residence, 
and  the  precise  time  of  the  deposit,  and  must  not  be 
read  or  opened,  until  delivered  to  a  person  entitled  to 
it,  as  provided  in  the  next  section. 
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^1771.  It  can  be  delivered  only, 

1.  To  the  testator  in  person: 

2.  Upon  his  written  order,  proved  by  a  subscribing 
witness:  or, 

3.  After  his  death,  to  the  person  named  in  the  endorse- 
ment, if  any,  or  if  he  be  dead,  to  the  person  entitled  to 
the  papers  of  the  testator :  or, 

4.  If  not  so  delivered,  the  surrogate  must  publicly 
open  and  examine  it,  make  known  its  contents,  and 
file  it  in  his  office,  to  remain  there  until  proved,  if  ca- 
pable of  proof,  and  then  to  be  delivered  to  the  person 
entitled  to  its  custody,  or  until  required  by  the  author- 
ity of  a  competent  court  to  be  produced  therein. 

1772.  The  record  of  a  conveyance  of  real  property, 
or  other  record,  a  transcript  of  which  is  admissible  in 
evidence,  must  not  be  removed  firom  the  office  where  it 
is  kept,  except  upon  the  order  of  a  court,  or  when  tem- 
porarily removed  by  the  clerk,  having  it  in  custody,  to 
the  court  of  which  he  is  clerk,  or  to  courts  held  in  the 
city  or  village,  where  his  office  is  situated. 

CHAPTER  IV. 

MATERIAL  OBJECrS  PRESENTED  TO  THE  6EKSES  OTHER  THAN  WRITINGS. 

§  1773.  Whenever  an  object,  cognizable  by  the 
senses,  has  such  a  relation  to  the  fact  in  dispute,  as  to 
afford  reasonable  grounds  of  belief  respecting  it,  or  to 
make  an  item  in  the  sum  of  the  evidence,  such  object 
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may  be  exhibited  to  the  jury,  or  its  existence,  situation 
and  character  may  be  proved  by  witnesses.  The  ad- 
mission of  such  evidence  must  be  regulated  by  the 

sound  discretion  of  the  court. 

CHAPTER  y. 

INDIRECT   ETiDENCfi;    INFERENCES   AND   PRESUBfPTIONS. 

SxcTioif  1774.  Indirect  eridenec  clusifled. 

1775.  Inference  defined. 

1776.  Presumption  defined. 

1777.  When  an  inference  ariset. 

1778.  Presttmptions  may  be  controrerted,  when. 

1779.  Spieoifletttioii  of  concloaiTe  pfesnmpitions* 

1780.  All  other  preiumptions  may  be  eontrorerted. 

^  1774.  Indirect  evidence  is  of  two  kinds : 

1.  Inferences :  and, 

2.  Presumptions. 

§  1775.  An  inference  is  a  deduction,  i^ich  the  fea-^ 
son  of  the  jury  makes  from  the  facts  proved,  without  an 
express  direction  of  law  to  that  effect. 

§  1776.  A  presiimption  is  a  deduction  which  the  law^ 
expressly  directs  to  be  made  from  particular  facts. 

§  1777.  An  inference  must  be  founded : 
J .  On  a  fact  legally  proved :  and, 

2k  On  such  a.deduction  froiuthat  fact  a»  is  warrant* 
ed  by  a  consideration  of  the  usual  propensities  or  pas^ 
aions  of  men,  the  particular  propensities  or  passions  of 
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the  person  irkose  act  i&  in  question,  the  course  of  busi- 
nessj  or  the  course  of  nature;* 

§  1778.  A  presumption,  (unless  declared  by  law  to  be 
conclusive,)  may  be  controverted  by  other  evidence, 
direct  or  indirect ;  but  unless  so  controverted,  the  jury 
are  bound  to  find  according  to  the  presumption. 

§  1779i  The  following  presomptioiis  and  no.  otheia^ 
are  deemed  conclusive : 

1.  An  intent  to  murder,  from  the  deliberate  use.  of  m 
deadly  weapon,  causing  death  within  a  year. 

SU  A  malicious  and  guilty  intent  from  the  deliberate 
commission  of  an  unlawful  aQt,  for  the  purpose  of  in- 
juring another. 

3.  TJie  truth  of  the  facta  recited  frojtn  the  recital  iu  a 
written  instrument,  between  the  parties  thereto,  or  their 
successors  in  interest,  by  a  subsequent  title,  but  this 
rule  does  not  apply  to  the  recital  of  consideration : 

4.  Whenever  a  party  has,  by  his  own  declaration, 
act  or  omission,  intentionally,  and  deliberately  led 
another  to  believe  a  particular  thing  true,  and  to  act 
upon  such  belief,  he  cannot,  in  any  litigation  samng 

out  of  such  declaration,  act  or  omission,,  be  permitted 
to  falsify  it : 

5.  A  tenant  is  not  permitted  to  deny  the  title  of  his 
landlord  at  the  time  of  the  commencement  of  the  rela- 
tion: 
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6.  The  issue  of  a  wife  cohabiting  with  her  hasbaiid> 
who  is  not  impotent,  is  indisputably  presumed  to  be 
legitimate : 

7.  The  judgment  or  order  of  a  court,  when  declared 
by  this  code  to  be  conclusive :  but  such  judgment  or 
order  must  be  allege^  in  the  pleadings,  if  there  be  an 
opportunity  to  do  so ;  if  there  be  no  such  opportunity, 
the  judgment  or  order  may  be  used  as  evidence : 

8.  Any  other  presumption,  which  by  statute,  is  ex- 
pressly made  conclusive. 

^  17S0.  All  other  presumptions  are  satisfactory,  if  un- 
contradicted. They  are  denominated  disputable  pre-^ 
sumptions,  and  may,  be  controverted  by  other  evidence. 
The  following  are  of  that  kind : 

1.  That  a  person  is  innocent  of  crime  or  wrong: 

2.  That  an  unlawful  act  was  done  with  an  unlawful 
intent : 

3.  That  a  person  intends  the  ordinary  consequence 
of  his  voluntary  act : 

4.  That  a  person  takes  ordinary  care  of  his  own  con- 
cerns: 

\[5.  That  evidence  wilfully  suppressed  would  be  ad- 
verse, if  produced : 
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6.  That  higher  evidence  would  be  adverse,  from  in- 
ferior being  produced: 

7.  That  money  paid  by  one  to  another,  was  due  to 
the  latter: 

8.  That  a  thing  delivered  by  one  to  another,  belonged 
to  the  latter: 

9-  That  an  obligation,  delivered  up  to  the  debtor,  has 
been  paid : 

10.  That  former  rent,  or  instalments  have  been  paid 
when  a  receipt  for  later  is  produced : 

11.  That  things  which  a  person  possesses  are  owned 
by  him : 

12.  That  a  person  is  the  owner  of  property,  from  ex- 
ercising acts  of  ownership  over  it,  or  from  common 
reputation  of  his  ownership : 

13.  That  a  person  in  possession  of  an  order  on  him- 
self, for  the  payment  of  money,  or  the  delivery  of  a 
thing,  has  paid  the  money,  or  delivered  the  thing  ac- 
cordingly : 

14.  That  a  person  acting  in  a  public  office,  was  reg- 
ularly appointed  to  it : 

15.  That  official  duty  has  been  regularly  perform- 
ed: 

16.  That  a  court  or  judge  acting  as  such,  whether 
in  this  state,  or  any  other  state  or  country,  was  acting 
in  the  lawful  exercise  of  his  jurisdiction: 
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17.  That  a  judicial  record,  tebcn  not  conclusire, 
does  still  correctly  determine,  or  6et  forth  the  Tights  f>f 
the  parties : 

18.  That  all  matters,  within  an  issue,  wereiaid^befoK 
the  jury,  and  passed  upon  by  them,  and  in  like  man* 
ner,  that  all  matters,  within  a  submission  to  arbkia* 
tion,  were  laid  before  the  arbitrators,  and  passed  upon 
by  them : 

19.  That  private  tmnsactions  have  been  fair  and  reg- 
ular: 

20.  That  the  ordinary  course  of  business  has  been 
Allowed : 

21.  That  a  promissory  note  or  bill  of  exchange,  was 
given  or  endorsed  for  a  sufficient  consideration : 

22.  That  an  endorsement  of  a  negotiable  promissory 
note  or  bill  of  exchange,  was,  made  at  the  time  and 
place  of  making  the  note  or  bill : 

23.  That  a  writing  is  troly  dated : 

24.  That  a  letter  duly  directed  and  mailed^  WM  tts 
ceived  in  the  regular  course  of  the  mail : 

25.  Identity  of  person,  from  identity  ^of  Mtm^ : 

£6.  That  a  person  not  heard  from  in  6ev€^  yeari  is 
dead: 

&7.  That  an  obligation  tind<er  Mai,  to  ^ay  money 
inore  than  twenty  years  past,  has  b^n  extinguiahedt 


CITH.    VBAGBDUEE.  751 

M.  That  aoqnicsconce  followed  from  a  belief,  that 
the  thing  acquiesced  in  was  canformable  to  the  light  dr 
fact: 

29.  That  things  have  happened,  according  to  the  or- 
diskory  couiee  of  Tuctute,  atnd  the  ordinary  habits  of 

30.  That  persons  acting  as  copartners,  have  entered 
into  a  contract  of  copartnenship : 

31.  That  a  man  and  woman,  deporting  themselves 
as  husband  and  wife,  have  entered  into  a  lawful  con- 
tract of  marriage : 

32.  That  a  wife,  acting  with  her  husband,  in  the 
t^ommission  of  a  felony  other  than  murder,  acted  by 
coercion  and  without  guilty  intent : 

33.  That  a  child  bom  in  lawful  wedlock,  there  being 
no  divorce  from  bed  and  board,  is  legitimate : 

34.  That  a  thing  once  proved  to  exist,  continues  as 
long,  as  is  usual  with  things  of  that  nsAuxe : 

S5.  That  the  law  has  been  obeyed : 

36.  That  a  document  or  writing,  more  than  thirty 
years  old,  is  genuine,  when  the  same  has  been  since 
generally  acted  upon  as  genuine,  by  persons  having  an 
iateiest  rn  the  question,  and  its  custody  has  been  satis- 
Aictorily  explained : 

37.  That  a  printed  and  published  book,  purporting  to 
be  printed  or  published  by  public  authority,  was  so 
printed  or  published : 
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38.  That  a  printed  and  published  book,  purporting  to 
contain  reports  of  cases  adjudged  in  the  tribunals  of  the 
state,  or  country,  where  the  book  is  published,  contains 
correct  reports  of  such  cases : 

39.  That  an  uninterrupted,  adverse  possession  of  real 
property  for  twenty  years,  or  more,  has  been  held  pursu- 
ant to  a  written  conveyance : 

40.  That  a  trustee  or  other  person,  whose  duty  it  was 
to  convey  real  property  to  a  particular  person,  has  ac- 
tually conveyed  to  him,  when  such  presumption  is  ne- 
cessary to  perfect  the  title  of  such  person,  or  of  his  suc- 
cessor in  interest : 

41.  The  uninterrupted  use  by  the  public,  of  land,  for, 
iEi  burial  ground,  for  ten  years,  with  the  consent  of  the 
owner,  and  without  a  reservation  of  his  rights,  is  pre- 
sumptive evidence  of  his  intention  to  dedicate  it  to  the 
public,  for  that  purpose. 

42.  Every  sale  of  personal  property,  capable  of  im- 
mediate delivery  to  the  purchaser,  and  every  assign- 
ment of  such  property,  by  way  of  mortgage  or  security, 
or  upon  any  condition  whatever,  unless  the  same  be 
accompanied  by  an  immediate  delivery,  and  be  follow- 
ed by  an  actual  and  continued  change  of  possession, 
creates  a  presumption  of  fraud,  as  against  the  creditors 
of  the  seller  or  assignor,  during  his  possession,  or  as 
against  subsequent  purchasers  in  good  faith,  disputable 
only  by  making  it  to  appear  on  the  part  of  the  person 
claiming  under  such  sale  or  assignment,  that  the  same 
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was  made  in  good  faith,  and  without  intent  to  defraud 
such  creditors  or  purchasers : 

43.  When  two  persons  perish  in  the  same  calamity* 
such  as  a  wreck,  a  battle,  or  a  conflagration,  and  it  is 
not  shown  who  died  first,  and  there  are  no  particular 
circumstances  from  which  it  can  be  inferred,  survivor- 
ship is  presumed,  from  the  probabilities  resulting  from 

the  strength,  age,  and  sex",  according  to  the  following 
rules : 

First.  If  both  those  who  have  perished  were  under 
the  age  of  fifteen  years,  the  older  is  presumed  to  have 
survived : 

Second.  If  both  were  above  the  age  of  sixty  years,  the 
younger  is  prestimed  to  have  survived ; 

Third.  If  one  be  under  fifteen  and  the  other  above 
sixty,  the  former  is  presumed  to  have  survived : 

»  Fourth.  If  both  be  over  fifteen  and  under  ^ixty,  and 
the  sexes  be  difierent,  the  male  is  presumed  to  have 
survived;  if  the  sexes  be  the  same,  then  the  old.it; 

Fifth.  If  one  be  under  fifteen  or  over  sixty,  and  the 
other  between  those  ages,  the  Intter  is  presumed  to  have 
survived. 
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CHAPTER  VI, 

INDISPENSABLE  EVIDENCE. 

8f  cnpH  1781.    Inditpeawble  «Tideneey  what. 

fW.  To  proT«  uMfVy  P«ijW7»  And  tuatoii,  «kOM  than  ona  wHnaw  va- 

qnirad. 

ITBS.  Win  to  ba  in  writla^. 

J78I.  BoF  raro)rad. 

1785.  Trantfar  of  raal  proparty  to  ba  in  writing. 

)7W.  Laat  aaatJona  not  to  oparata  In  aertiUa  aaaa^ 

1787.  Authority  to  axacuta  sealed  infltmment  to  ba  nndar  laal. 

1788*  Tra^far  of  yanal  by  vritinf . 

1789.  Ayraamant  not  in  writing,  whan  inralld. 

1790.  Rapraeantation  of  eradit,  bj  writing. 

1791.  Certain  itatntae  not  repealed. 

\  1781*  The  law  makes  certain  evideace  necessary 
to  the  validity  of  particular  acts,  or  the  proof  of  partic- 
nlar  facts. 

§  1782.  Usage,  pf^joryi  aa4  treaiion  mwX  \>^  {nt^y^ 
by  the  testimony  of  more  than  pne  witness;  usage  by 
the  testimony  of  at  least  two  witnesses ;  treason  by  the 
testimony  of  two  witnesses  to  the  same  overt  act;  and 
peijury  by  the  testimony  of  two  witnesses,  or  one  wit- 
nese  and  corroborating  eircum stances. 

^  1783.  A  last  will  and  testament,  except  when  made 
by  a  soldier,  in  actual  military  service,  or  by  a  mariner 
at  sea,  is  invalid,  unless  it  be  in  writing,  and  execu- 
ted with  such  formalities  as  are  required  by  law.  Evi- 
dence, therefore,  of  such  will  cannot  be  received,  with- 
out the  written  instrument  itself,  or  secondary  evidence 
of  its  contents,  in  the  cases  prescribed  by  law. 


4  1794.  A  written  wUl  o^imo^  be  rievokad  or  altered, 
otiierwuie  than  h^  4imotti,er  wr jittea  wiU^  .or  another 
writing  of  the  testator,  declaring  such  revocation  or 
alteration,  and  executed  with  the  same  formalities,  re- 
quired by  law  for  the  will  itself;  or  unless  the  will  be 
burnt,  torn,  cancelled,  obliterated  or  destroyed,  with  the 
intent  and  for  the  purpose  of  revoking  the  same,  by  the 
teat^tor  himself,  or  by  $LUother  persoj^  in  hh  j^resei^ce,  by 
his  direction  and  coase^t;  and  when  so  done  by  an- 
other person^  the  direction  and  consent  of  the  testator, 
and  the  fact  of  si;ich  ii)]ury  or  destruction,  must  be 
proved  by  at  least  two  witnesses. 

4 17S5.  No  estate  or  interest  in  teal  property,  othex 
than  a  lease  for  a  term  not  exceeding  one  year,  nor  any 

tXVL9t  QT  power  concenjiin^  it,  can  ^e  created^  transferred 
or  declared  otherwise  than  by  operation  of  law,  or  by  ^ 
conveyance  or  other  instrument  in  writing,  subscribed 
by  the  party  creating,  transferring  or  declaring  the  same, 
or  by  his  lawful  agent,  under  written  authority,  and  ex- 
ecuted wkh  such  formalities  as  ave  required  by  law. 

§  1786.  The  preceding  section  must  not  be  constru- 
ed to  affect  the  power  of  a  testator,  in  the  disposition  of 
his  real  property  by  a  last  will  and  testament;  nor  t^ 
prevent  a  trust  from  arising  or  being  extinguished  by 
implication  or  operation  of  law,  nor  to  abridge  the  pow- 
er of  any  court,  to  compel  the  specific  performance  of 
an  agreement,  in  case  of  part  performance  thereof. 
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§  1787.  A  transfer  of  a  vessel  is  not  complete,  unless  it 
be  in  writing,  and  signed  by  the  party  making  the 
transfer. 

§  178S.  The  authority  to  execute  a  sealed  instrument 
must  be  under  seal,  if  the  sealing  of  the  instrument  be 
essential  to  its  validity. 

§  1789.  In  the  following  cases  the  agreement  is  inval- 
id, unless  the  same,  or  some  note  or  memorandum  there- 
of) expressing  the  consideration,  be  in  writing  and  sub- 
scribed by  the  party  to  be  charged,  or  by  his  agent ; 
evidence  therefore  of  the  agreement  cannot  be  received 
without  the  writing,  or  secondary  evidence  of  its  con- 
tents : 

1.  An  agreement  that,  by  its  terms,  is  not  to  be  per- 
formed within  a  year  from  the  making  thereof: 

2.  A  special  promise  to  answer  for  the  debt,  de&ult 
or  miscarriage  of  another : 

3.  An  agreement  made  upon  consideration  of  mar- 
riage, other  than  a  mutual  promise  to  marry : 

4.  An  agreement  for  the  sale  of  goods,  chattels,  or 
things  in  action,  at  a  price  not  less  than  fif^y  dollars,  un- 
less the  buyer  accept  and  receive  part  of  such  goods  or 
chattels,  or  the  evidences,  or  some  of  them»  of  such 
things  in  action,  or  pay  at  the  time  some  part  of  the 
purchase  money ;  but  wheii  a  sale  is  made  by  auction, 
an  entry  by  the  auctioneer,  in  his  sale-book,  at  the  time 
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of  the  sale,  of  the  kind  of  property  sold,  the  terms  of 
sale,  the  price,  and  the  names  of  the  purchaser  and 
person  on  whose  account  the  sale  is  made,  is  a  sufficient 
memorandum : 

5.  An  agreement  for  the  leasing,  for  a  longer  period 
than  one  year,  or  for  the  sale  of  real  property,  or  of  an 
interest  therein.  An  agreement  relating  to  real  proper- 
ty, made  by  an  agent  of  the  party  sought  to  be  charged, 
is  invalid  unless  the  authority  of  the  agent  be  in  wri- 
ting, subscribed  by  the  party, 

ized  in  writing. 

§  1790.  No  evidence  is  admissible  to  charge  a  person 
upon  a  representation,  as  to  the  credit  of  a  third  person, 
unless  such  representation,  or  some  memorandum 
thereof,  be  in  writing,  and  either  subscribed  by,  or  in 
the  handwriting  of,  the  party  to  be  charged. 

§  1791,  Nothing  in  this  chapter  repeals  any  statute  of 
this  state,  prescribing  the  form  of  any  agreement  or  in- 
strument not  herein  mentioned. 

CHAPTER  Vn. 

OONCLUSIVS  OR  UlTANBWfiRABLE  EVIDENCE. 

§  1792.  No  evidence  is  by  law  made  conclusive  or 
unanswerable,  unless  so  declared  by  this  code.  Estop- 
pels are  therefore  abolished. 
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TlTLfi  III. 

OV  THE  PKODtcmxA  OT  BVIDEVG& 

Cbaftkb     I.    Bj  whom  to  be  prodnced. 
II.    Memni  of  prodaction. 
Of*    MuAer  ol  pradictlvii^ 


CHAPTER  L 

tt   WHOlt  TO   BK  nODVCBIK 

Bstftiov  1799.    Bridioce  to  tt«  pitMlMdy  l^j-  wko»i 
1794.    #riti]ir  altered,  who  to  ezpUiii. 

§  1793.  The  party  holding  ihe  affirmative  of  the  issue 
mast  produce  the  evidence  to  prove  it.  Therefor^  the 
burden  of  proof  lies  on  the  party,  who  would  be  de- 
feated, if  no  evidence  were  given  on  either  side. 

f  1794.  The  party  producing  a  writing,  as  genuiiier 
which  hds  been  alteied^  o^  appearis  to  hat^  been  alteted, 
after  its  executi^,  in  ai  part  material  to  fhe  (](uestmi  in 
dispute,  must  account  for  the  appearance,  or  alteration, 
fie  may  show,  that  the  alteration  was  made  by  another 
without  his  concurrence,  of  was  made  with  the  consent  of 

the  parties  aflfected  by  it,  or  otherwise  properly  or  inno- 
cently made,  or  that  the  alteration  did  not  change  the 
meaning  or  language  of  the  instrument.  If  he  do  that, 
he  may  give  the  writing  in  evidence,  but  not  other- 
wise. 
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CHAPTER  n. 

MSANt  Oi*  PBOOUOriOK. 

SMfTieM  I7W.  SHtbpcritaif  for  witMMM,  dellii«l« 

1796.  SabpcBna^  how  issnecL 

ff9t»  i^  whom  iiBirtd. 

1798.  How  served. 

1799.  How,  if  witneM  be  concealed. 

1800.  Where  witneis  compellable  to  attend. 
IdOl.  Penon  pretent,  compelled  to  teitift. 
18U2.  lNiobedience«  how  piinished. 

18II3.  Forfeiture  therefor. 

MMr  Wammt  mtjr  ime  to  txriag  wtfnoM. 

18U5.  Contents  of  warrant. 

IM*  U  wkiMis  be  a  priftbneir,  h&ir  brosgttt. 

1807.  On  whose  motion. 

1808.  When  taAmined. 

§  1795.  The  process  by  which  the  attendance  of  a 
witness  is  required,  is  a  subpoena.  It  is  a  writ  or  order 
directed  to  a  person,  and  requiring  his  attendance,  at  a 
particular  time  and  place,  to  testify  as  a  witness.  li 
may  also  require  him  to  bring  with  him  any  books, 

documents,  or  other  things  under  his  control,  which  he 
is  bound  by  law  to  produce  in  evidence. 

§  1796.  The  subpoBna  is  issued  as  follows : 

1.  To  require  attendance  before  a  court,  ot  at  thd 

trial  of  an  issue  therein^  it  is  issued  in  the  name  of  the 
court,  before  which  the  attendance  is  required,  at  in 

which  the  issue  is  pending : 

2.  To  require  attendance  out  of  court,  in  an  action 
or  special  proceeding  pending  in  court,  it  is  issued  in 
the  name  of  the  court,  in  which  the  action  ot  yrCh 
6eediag  is  pending : 
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3.  To  require  attendance  out  of  court  before  a  judge, 
justice}  or  other  officer,  authorized  to  administer  oaths 
in  a  special  proceeding,  under  the  authority  of  this 
state,  and  pending  in  court,  it  is  issued  by  the  judge, 
justice,  or  other  officer,  before  whom  the  attendance 
is  required : 

4.  To  require  attendance  before  a  commissioner,  ap- 
pointed to  take  testimony,  by  a  court  of  any  other 
state,  or  country,  or  before  a  judge,  justice  or  other  per- 
son, in  any  other  case  allowed  by  law,  it  may  be  issued 
by  a  judge  of  the  supreme  court,  or  by  a  county  judge 
or  justice  of  the  peace,  in  places  within  their  respectire 
jurisdictions. 

§  lfi97.  Any  party  or  attorney  of  a  party,  in  an  action* 
or  special  proceeding  pending  in  'Court,  may  at  any 
time,  issue  in  the  name  and  on  behalf  of  the  court,  as 
many  subpcBuas  for  witnesses  within  the  state,  pursuant 
to  subdivisions  1  and  2  of  the  last  section,  as  may  be 
required  by  such  party.  Every  judge,  justice,  or  other 
officer,  authorized  by  subdivisions  3  and  4  of  the  last 
section  to  issue  subpo&nas,  may  on  the  application  of 
any  party,  and  such  proof,  as  this  code  requires  in  the 
particular  case,  issue  subpoenas  signed  by  such  judge, 
justice,  or  other  officer,  with  his  name  of  office  for  such 
witnesses,  as  the  party  reasonably  requires. 

§  1798.  The  service  of  a  subpcena  is  made,  by  show- 
ing the  original,  and  delivering  a  copy  or  a  ticket,  con* 
taining  its  substance,  to  the  witness  personally,  giving 
or  offering  to  him  at  the  same  time,  the  fees  to  which 
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he  is  entitled,  for  travel  to  and  from  the  place  desig- 
nated, and  one  day's  attendance  there.     Such  service 

must  be  made,  so  as  to  allow  the  witness  a  reasonable 
time,  for  preparation  and  travel  to  the  place  of  atten- 
dance. 

§  1799.  If  a  witness  be  concealed  in  a  building  or 
vessel,  so  as  to  prevent  the  service  of  a  subpcena  upon 
him,  the  court  or  officer  issuing  the  subpoena,  may, 
upon  proof  by  affidavit,  of  the  concealment,  and  of  the 
materiality  of  the  witness,  make  an  order,  that  the 
sheriff  of  the  county  serve  the  subposna,  and  tlie  sheriff 
must  serve  it  accordingly,  and  for  that  purpose  may 
break  into  the  building  or  vessel,  where  the  witness  is 
concealed. 

§  1800  A  witness  is  not  obliged  to  attend  for  exami- 
nation upon  a  deposition,  or  for  cross-examination  upon 
an  affidavit,  in  any  other  county  than  that  of  his  resi- 
dence, or  where  he  is  served  with  the  subpoena;  nor  is 
a  witness  obliged  to  attend  for  oral  examination,  before 
a  court  or  judge  out  of  the  county  where  the  witness 
resides,  or  is  served  with  the  subpoena;  except  that  in 
case  of  an  action  or  special  proceeding  pending  in 
court,  a  judge  thereof,  or  a  judge  of  the  supreme  court, 
or  a  county  judge,  upon  an  affidavit  of  a  party,  or  his 
attorney,  shewing  that  the  testimony  of  the  witness  is 
material  and  his  attendance  necessary,  may  endorse  on 
the  subpoena  an  order  for  the  attendance  of  the  wit- 
ness ;  in  which  case,  the  service  of  such  subpoena  and 
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otdet,  and  the  payment  of  double  fees  to  the  Witney 
ftre  safficient  to  require  his  attendance,  in  the  same 
manner  as  if  he  resided  in  the  county. 

§  1801.  A  person  present  in  court,  or  before  a  judicial 
officer,  may  be  required  to  testify,  in  the  same  manner, 
as  if  he  trere  in  attendance  upon  a  subpo^nsi,  issued  by 
Mch  court  or  officer. 

§  1809.  Disobedience  to  a  subpoena,  or  a  reficidal  t&  be 
sworn  or  to  answer  as  a  witness^,  ot  to  subscribe  an  af- 
fidavit  or  deposition  when  required,  may  be  pnnisbed 
as  a  contempt,  by  the  court  or  officer  issuing  the  sub*- 
ptena,  or  requiring  the  witness  to  be  sworn ;  and  if  the 
witness  be  a  party,  his  complaint,  answer  or  reply  may 
be  stricken  out. 

§  1803.  A  witness  disobeying  A  sUbpcBua  shall  aL^  fbr- 
feit  to  the  party  aggriered  the  sum  of  fifty  dollars,  and 
all  damages  which  he  may  sustain,  by  the  failure  of  the 
Witness  to  attend ;  which  forfeiture  and  damages  may 
be  recovered  in  a  civil  action. 

§  1804.  In  case  of  the  &ilure  of  a  witness  to  attend, 
the  court,  or  officer  issuing  the  subpoena,  upon  proof  of 
the  service  thereof,  and  of  the  failure  of  the  witness, 
may  issue  a  warrant  to  the  sheriff  of  the  county,  to  ar- 
rest the  witness,  and  bring  him  before  the  oourt  or  of* 
ficer  where  his  attendance  was  reqtiired. 
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§  1605.  Every  warrant  of  cammitment,  ifiisued  by  a 
totttt  or  oflker,  purffuanf  to  this  chapter,  must  speeiiy 
(h^reiti  particularly  the  cause  of  the  commitinent,  and 
if  it  be  for  refusing  to  answer  a  question,  sruch  question 
must  be  stated  in  the  warrant.  And  every  warrant  td 
arrest,  or  commit  a  witness,  pursuant  to  this  chapter, 
must  be  directed  to  the  sheriff  of  the  county,  where 
the  witness  may  be,  and  must  be  executed  by  him  in 
the  same  manner  as  process  issued  by  the  supreme 
court. 

§  1806.  If  the  Ivitness  be  a  prisoner,  confined  in  a 
prison  within  this  state,  an  order  for  his  examination 
in  the  prison  upon  deposition,  or  for  his  temporary  re- 
moval and  production,  before  a  court  or  officer,  for  the 
purpose  of  being  orally  examined^  may  be  made,  as  fol- 
lows: 

1.  By  the  court  itself,  in  which  the  action  or  special 
proceeding  is  pending,  unless  it  be  a  justice's  court : 

2.  By  a  judge  of  the  supreme  court,  dr  county  judge 
of  the  county,  where  the  action  or  proceeding  is  pend^ 
ing,  if  pending  in  a  justice's  court,  or  before  a  judge, 
or  other  person  out  of  court. 

§  1807.  Such  order  can  only  be  made  on  the  motion 
of  a  party,  upon  affidavits,  showing  the  nature  of  the 
action  or  proceeding,  the  testimony  expected  from  the 
witness,  and  its  materiality. 
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§  1808.  If  the  witness  be  imprisoned  in  the  county 
where  the  action  or  proceeding  is  pending,  and  for  a 
cause  other  than  a  sentence  for  felony,  his  production 
may  be  required.  In  all  other  cases,  his  examination 
must  be  taken  upon  deposition. 

CHAPTER  III. 

MANNE&  OF   PRODUCTION. 

▲kticls  I»  Mode  of  takSnt^  the  tettimoBf  of  witaetsetk 

II.  AAdATits. 

III.  Depoeitione. 

IV .  Manner  of  takings  depositions  ont  of  the  state. 
y.  Meaner  of  tekiny  depositions  in  the  stetev 

VI.    General  rules  of  examination. 

ARTICLE  L 

MODE  OF  TAKING  THB  TESTIMONY  OF  WITNESSES* 

SBCTtoir  18U9.  Testimon7«  in  what  mode  taken. 

1810.  An  affldaWt,  defined. 

1811.  A  deposition*  defined. 

1812.  Oral  examination,  defined. 

1813.  Affidavit  or  deposition,  how  takeiv 

1814.  How  if  taken  in  other  states. 
1615*  Attdarit,  when  to  be  used. 

^  1809,  The  testimony  of  witnesses  is  taken  in  three 
modes: 

1.  By  affidavit: 

2.  By  deposition : 

3.  By  oral  examination. 

§  1810.  An  affidavit  is  a  written  declaration  unde» 
oath,  made  without  notice  to  the  adverse  party^ 
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§  1811.  A  deposition  is  a  written  declaration  under 
oath,  made  upon  notice  to  the  adveise  party  for  the  pur- 
pose of  enabling  him  to  attend  and  cross-examine. 

§  1812.  An  oral  examination,  is  an  examination  in 
presence  of  the  jury  or  tribunal,  which  is  to  decide  the 
fact,  or  act  upon  it,  the  testimony  being  heard  by  the 
jury,  from  the  lips  of  the  witness. 

§  1813.  In  all  affidavits  and  depositions,  the  witness 
must  be  made  to  speak  in  the  first  person.  Depositions 
must  be  taken  in  the  form  of  question  and  answer,  and 
the  words  of  the  witness  must  be  written  down,  unless 
the  parties  agree  to  a  different  mode. 

§  1814.  An  affidavit  or  deposition  taken  in  another 
state  of  the  United  States,  or  in  a  foreign  country,  other- 
wise than  upon  commission,  must  be  authenticated  as 
follows,  before  it  can  be  used  in  this  state : 

1.  It  must  be  certified  by  a  commissioner,  appointed 
by  the  governor  of  this  state,  to  take  affidavits  and  de- 
positions in  such  other  state :  or 

2.  It  must  be  certified^  by  a  judge  of  a  court  having 
a  seal,  to  have  been  taken  and  subscribed  before  him, 
at  a  time  and  place  specified,  and  the  genuiness  of  the 
signature  of  the  judge,  the  existence  of  the  court,  and 
the  fact  that  such  judge  is  a  member  thereof,  must  be 
certified  by  the  clerk  of  the  court,  under  the  seal 
thereof. 


T$6  VfiS  OODK  OF 

ARTICLE  n. 

AFFIDa^VITS* 

Sbcciov  1819.  iiAdttriti  aad  deposit  ions,  how  tiJnn. 

1816.  When  deponent  to  be  prodaeed  for  exanunation. 

1817.  £Tidenee  of  pabUeation^  what. 
1618.  WhenAled. 

^  1816.  An  affidavit  may  be  used,  to  veriiy  a  pleading 
or  a  paper  in  a  special  proceeding,  to  prore  the  service 
of  a  summons  notice  or  other  paper  in  an  action  or 
special  proceeding,  to  obtain  a  provisional  remedy,  the 
examination  of  a  witness,  or  a  stay  of  proceed  ingSi,  or 

iopon  a  motion  and  in  any  other  case,  expressly  permit- 
ted by  some  other  provision  pf  this  code^  3xeept  ss  pn^ 
vided  in  the  next  sectioi^. 

§  1816.  Whenever  a  provisional  remedy,  had  been 
granted  upon  affidavit,  the  party  against  whom  it 
was  granted,  may  serve  upon  the  party  by  whom  it  was 
obtained,  a  notice  requiring  the  person  making  the  affi- 
davit to  be  produced  for  cross-examination.  Thereupon 
the  party  making  the  motion,  shall  lose  the  benefit  of 
the  affidavit,  and  of  all  proceedings  founded  thepeon,  un- 
less within  ei^t  days,  or  such  other  time  as  the  court  or 
a  judge  thereof  may  direct,  upon  a  previous  notice  to 
his  adversary  of  at  least  three  days,  he  produce  the  de- 
ponent fbor  examinati<MX,  before  an  officer  authorized  io 
luiminister  oaths.  Upcm  such  production,  ibe  deponeot 
may  be  examined  by  either  party. 

§  1817.  Evidence  of  the  publication  of  a  document  or 
notice  required  by  law,  or  by  an  order  of  a  court  or 
judge,  to  be  published  in  a  newspaper,  may  be  given 


by  the  affidavit  of  the  printer  of  the  newspapeir,  or  M9 
foremaa  or  principal  clerk,  annexed  to  a  copy  of  tha 
document  or  notice,  specifying  the  times  when,  and  tba 
paper  in  which,  the  publication  was  made.  But  such 
affidavit  must  be  made  within  six  months  after  tb?  last 
day  of  publication. 

§  1S18.  If  sach  affidavit  be  made  in  an  action  or 
q)ecial  proceeding  pending  in  a  court,  it  may  be  filed 
with  the  epurt,  or  a  clerk  thereof,  if  not  so  imade  it 
may  be  filed  with  the  clerk  of  the  county,  wfa^re  the 
newspaper  is  printed.  Jn  either  case  the  original  .affi* 
davit,  or  a  copy  thereof,  certified  by  the  court  or  clerk 
having  it  in  4?ustqdy,  i»  primary  evidence  of  thp  facts 
stat^  therein. 

ARTICLE  in. 

DEPOSITIONS. 

Section  1819.    DepoiitioK,  when  used. 

1820.  Tefltimon7  of  »  witQeM  out  of  ^t^te,  when  Ukeo, 

1821.  In  the  itatey  when  taken. 

§  1819.  In  all  cases,  other  than  those  mentioned  in 
section  1815,  where  a  written  declaration  under  oath  is 
used,  it  must  be  a  deposition  as  prescribed  by  this  code. 

§  1820.  The  testimony  of  a  witness  out  of  the  state, 
may  be  taken  by  deposition  in  an  action,  at  any  time 
after  the  service  of  the  summons  or  the  appearance  of 
the  defendant,  and  in  a  special  proceeding,  at  any  time 
after  a  question  of  fact  has  arisen  therein. 

§  1821.  The  testimony  of  a  witness  in  this  state  may 
be  taken  by  deposition,  in  an  action,  at  any  time,  after 
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the  service  of  the  summons  or  the  appearance  of  the 
defendant,  and  in  a  special  proceeding,  after  a  question 
of  fact  has  arisen  therein,  in  the  following  cases : 

1.  When  the  witness  is  a  party  to  the  action  or  spe- 
cial proceeding : 

2.  When  the  witness  resides  more  than  one  hundred 
miles  from  the  place  where  his  testimony  is  to  be  used : 

3.  When  the  witness  is  about  to  leave  the  state, 
and  will  probably  continue  absent  when  the  testimony 
is  required : 

4.  When  the  witness,  otherwise  liable  to  attend  the 
trial,  is  nevertheless  too  infirm  to  attend : 

6.  When  the  testimony  is  required  upon  a  motion, 
or  in  any  other  case  where  the  oral  examination  of  the 
witness  is  not  required. 

ARTICLE  IV. 

MANNER  OF  TAKING   DEPOSITIONS   OUT    OF   THE   STATE. 

8XCTI0N  1822.  Testimony  of  witnesi  oat  of  statei  how  talCMi. 

1823.  Commisiloiif  how  iuaed. 

1824.  Contents  of  commission. 

1825.  Trial 9  when  postponed  therefor. 

1826.  Deposition  ont  of  state,  taken  before  commissioner. 

1827.  Either  party  may  attend. 

1828.  Deposition,  by  whom  used. 

§  1822.  The  deposition  of  a  witness  out  of  the  state, 
may  he  taken  upon  commission  issued  from  the  court, 
or,  without  commission,  before  a  commissioner  appoint- 
ed by  the  governor  of  this  state  to  take  depositions  in 
other  states. 

§  1823.  The  commission  may  be  issued  by  the  clerk 
under  the  seal  of  the  court,  or  a  surrogate,  or  by  a  jus- 
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tice  in  their  courts,  on  the  application  of  either  party) 
upon  five  days'  previous  notice  to  the  other.  It  must 
be  issued  to  a  person  agreed  upon  by  the  parties,  or  if 
they  do  not  agree,  to  a  judge  or  justice  of  the  peace, 
selected  by  the   officer  issuing  it* 

Such  proper  interrogatories,  direct  and  cross,  as  the 
respective  parties  may  prepare,  to  be  settled  by  the 
clerk  or  justice  in  a  summary  manner,  if  the  parties 
disagree,  may  be  annex'*  *  .  the  commission,  or  when 
the  parties  agree  to  that  mode,  the  examination  may  be 
without  written  interrogatories. 

§  1824.  The  commission  must  authorise  the  commis- 
sioner, to  administer  an  oath  to  the  witness,  and  to  take 
his  deposition  in  answer  to  the  interrogatories,  or  when 
the  examination  is  to  be  without  interrogatories,  in 
respect  to  the  question  in  dispute,  and  to  certify  the  de- 
position to  the  court,  in.  a  sealed  envelope  directed  to 
the  clerk,  or  other  person  designated  or  agreed  upon, 
and  forwarded  to  him  by  mail,  or  other  usual  channel 
of  conveyance. 

§  1825.  A  trial  or  other  proceeding  mast  not  be  post- 
poned by  reason  of  a  commission  not  returned,  except 
upon  evidence  satisfactory  to  the  court,  that  the  tes- 
timony of  the  witness  is  necessary,  and  that  proper  dili- 
gence has  been  used  to  obtain  it. 

§  1826.  The  deposition  of  a  witness  out  of  this  state, 
and  in  any  other  of  the  United  States,  may  also  be  ta- 
ken before  a  commissioner,   appointed  by  the  governor 

[civil  oodb.]  49 


770  THB  OODfi  OF 

of  this  state  to  take  depositions  in  other  states,  npon 
eight  days  preTions  notice  of  the  time  and  place  of  ex- 
amination,  given  to  the  adyerse  party,  if  the  distance 
of  the  place  of  examination  from  the  place  where  the 
testimony  is  to  be  used,  do  not  exceed  one  hundred 
mileSy  and  three  days  in  addition  for  every  additional 
hundred  miles. 

1 1827.  Either  party  may  attend  on  such  examina- 
tion, and  put  such  questions,  direct  and  cross,  as  may 
1>e  proper,  or  if  either  party  by  written  notice  to  the 
other,  six  days  before  the  examination,  require  it,  it 
must  be  taken  upon  written  interrogatories.  The  depo- 
sition must  be  taken,  certified  to  the  court,  and  filed 
with  the  clerk  in  the  same  manner,  as  a  deposition 
upon  commission. 

§  1828.  The  deposition  mentioned  in  this  article, 
may  be  used  by  either  party  on  the  trial  or  other  pro- 
ceeding, against  any  other  party,  giving  or  receiving 
the  notice,  subject  to  all  just  exceptions. 

ARTICLE  V. 

MANNER  OF  TAKING  DEPOSITIONS  III   TH£  STATE. 

Section  1829.  Deposition  in  the  tiUie,  how  taken. 

1830.  Either  party  may  attend. 

1831.  When  deposition  excluded, 

1832.  Once  taken,  may  be  read  at  any  time. 

1833.  Deposition  in  this  ttat^  to  be  «sed  in  other  ataiea* 

1834.  How  to  procure  witness  upon  commission. 

1835.  How>  if  no  commission. 

1836.  Deposition,  how  taken. 

§  1829.  Either  party  may  have  the  deposition  taken 
of  a  witness  in  this  state,  in  either  of  the  cases  men- 


tioired  in  section  I82t,  "before  a  judge  of  the  court,  or 

any  other  person  authorised  to  administer  oaths,  on 
serving  upon  the  adverse  party,  previous  notice  of  the 
tinie  and  place  of  examination,  together  with  a  copy 
of  an  affidavit,  showing  that  the  case  is  within  that 
section.  Such  notice  must  be  at  least  five  days,  adding 
also  one  day  for  every  fifty  miles  of  the  distance  of  the 
place  of  examination  from  the  residence  of  the  person* 
to  whom  the  notice  is  given,  unless  for  cause  shown,  a 
judge  prescribe  a  shorter  time. 

§  1830.  Either  party  may  attend  such  examination, 
and  put  such  questions,  direct  and  cross,  as  may  be 
proper,  and  the  deposition  must  be  certified  by  the 
officer,  and  filed  with  the  clerk,  or  if  the  parties  90 
agree,  deposited  with  some  other  person,  and  may 
thereupon  be  ns'3d  by  either  party  upon  the  trial, 
motion,  or  other  proceeding,  against  any  party  giving 
or  receiving  the  notke,  subject  to  all  legal  exceptions. 
But  no  objection  to  the  relevancy  of  testimony  can  be 
made  at  the  trial  unlera  the  same  were  stated  at  the 
time  of  the  examination.  If  the  deposition  be  taken 
under  subdivisions  2,  3,  and  4,  of  section  1^21,  proof 
must  also  be  made  that  the  witness  continues  absent 
or  infirm. 

■ 

§  1831.  Notwithstanding  the  taking  of  a  deposition 
mentioned  in  sections  1826  and  1829,  it  may  be  excluded 
&om  the  case,  upon  proof  that  sufficient  notice  was  Aot 
given  to  the  party,  against  whom  it  is  ofiered,  to  enable 
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him  to  attend  the  taking  thereof,  or  that  the  taking  was 
not  in  aU  respects  fair. 

§  1832.    When  a  deposition  has  been  once  taken,  it 

may  be  read  in  any  stage  of  the  same  action  or  proceed- 
ing, or  in  any  other  action  between  the  same  parties, 
upon  the  same  subject,  and  is  then  to  be  deemed  the 
evidence  of  the  party  reading  it. 

§  1833.  Any  party  to  an  action  or  special  proceeding, 
in  a  court,  or  before  a  judge,  of  a  sister  state,  may  ob- 
tain the  testimony  of  a  witness  residing  in  this  state, 
to  be  used  in  such  action  or  proceeding,  in  the  cases 
mentioned  in  the  next  two  sections. 

§  1834.  If  a  commission  to  take  such  testimony  have 
been  issued  from  the  court  or  judge,  before  whom  such 
action  or  proceeding  is  pending,  on  producing  the  com- 
mission, to  a  judge  of  the  supreme  court,  or  a  county 
judge,  with  an  affidavit,  satisfactory  to  him,  of  the  mate- 
riality of  the  testimony,  he  may  issue  a  subpoena  to  the 
witness,  requiring  him  to  appear  and  testify,  before  the 
commissioner  named  in  the  commission,  at  a  specified 
time  and  place. 

§  1835.  If  a  commission  have  not  been  issued,  and 
it  appear  to  a  judge  of  the  supreme  court,  county 
judge,  or  justice,  by  affidavit  satisfactory  to  him : 

1.  That  the  testimony  of  the  witness  is  material  to 
either  party : 

2.  That  a  commission  to  take  the  testimony  of  such 
witness  has  not  been  issued : 
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S.  That  according  to  the  law  of  the  state  where  the 
action  or  special  proceeding  is  pending,  the  deposi- 
tion of  a  witness  taken  under  such  circumstances, 
and  before  such  judge  or  justice,  will  be  received  in  the 
action  or  proceeding,  he  must  issue  his  subpcena,  re- 
quiring the  witness  to  appear  and  testify  before  him 
at  a  specified  time  and  place, 

§  1836.  Upon  the  appearance  of  the  witness,  the  judge 
or  justice  must  cause  his  testimony  to  be  taken  in  wri- 
ing,  and  must  certify  and  transmit  the  same  to  the 
court  or  judge  before  whom  the  action  or  proceeding  is 
pending,  in  such  manner  as  the  law  of  that  state  re- 
quires. 

ARTICLE  VI. 

GENJULAL    RULES  OF  EXAMINATION. 

Miction  J837.  Order  of  proof,  how  regulated. 

1838.  Witnesses  not  under  examination^  nu^y  beezeliided. 

1839.  Interpreter  sworn,  when. 

1840.  Court  may  control  mode  of  interrogation. 

1841.  Direct  and  eross-examlnation,  deflned. 

1842.  Leading  question,  defined. 

1843.  When  witness  may  refresh  memory  from  B«ytet. 

1844.  Cross -examination,  as  to  wliat. 

1845.  Party  producing,  not  allowed  to  lead  witness. 

1846.  Witness  how  examined,  when  re-examined. 
1847, 1848.    Huw  impeached. 

1849.  Eridence  of  good  character,  when  allowed. 

1850.  Writing  shown  to  witness,  may  be  inspected  by  advetse  party. 

1851.  Judge  or  juror  may  be  called. 

1802.    Jury,  Jtidges  of  effset  of  'eTidenefl;,  bat  to  be  instmeted  oo  certain 
points. 

§  137.  The  order  of  proof  mast  he  regulated  by  the 
sound  discretion  of  the  court.    Ordinarily  the  party^ 
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begiiming  the  case,  must  esJbtaost  his  evidence  beft^e 
the  other  party  begius. 

§  1838.  If  either  party  require  it,  the  judge  may  ex- 
clude from  the  court  room  any  witness  of  the  adverse 
party  not  at  the  time  under  examination,  so  that  he 
may  not  hear  the  testimony  of  other  witnesses. 

§  1S39.  When  a  witness  does  not  understand  and 
speak  the  English  language,  an  interpreter  must  be 
sworn  to  interpret  for  him* 

§  1840.  The  court  may  exercise  a  reasonable  contrri 
over  the  mode  of  interrogation,  so  as  to  make  it  as  rapid, 
as  distinct,  as  little  annoying  to  the  witness,  and  as 

effective  for  the  extraction  of  the  truth,  as  may  be,  but 
subject  to  this  rule,  the  parties  may  put  such  legal  and 
pertinent  questions  as  they  see  fit.  The  court,  how- 
ever, may  stop  the  production  of  further  evidence, 
upon  any  particular  point,  when  the  evidence  upon  it 
is  already  so  full  as  to  preclude  reasonable  doubt. 

§  1841.  The  examination  of  a  witness  by  the  party 
producing  him,  is  denominated  the  direct  examination ; 
the  examination  of  the  same  witness,  upon  the  same 
matter,  by  the  adyerse  party,  the  cross-examination. 
The  direct  examination  must  be  completed  befi>re  the 
cross-examination  begins,  imless  the  court  otherwise 
direct. 
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§  1842.  A  question,  which  suggests  to  the  witness  the 
answer  which  the  examining  party  desires,  is  denomi 
nated  a  leading  or  suggestive  question.  On  a  direct 
examination,  leading  questions  are  not  allowed,  except 
in  the  sound  discretion  of  the  court,  under  special  cir- 
cumstances, making  it  appear  that  the  interests  of  ja»- 
tice  require  it- 

§  1843.  A  witness  is  allowed  to  refresh  his  memory, 
respecting  a  fact,  by  anything  written  by  himself,  ia 
under  his  direction,  at  the  time  when  the  fact  occured 
or  immediately  thereafter,  or  at  any  other  time  when 
the  fact  was  fresh  in  his  memory,  and  he  knew  that  the 
same  was  correctly  stated  in  the  writing.  But  in  such 
case  the  writing  must  be  produced,  and  may  be  aeen 
by  the  adverse  party,  who  may,  if  he  choose,  cross- 
examine  the  witness  upon  it,  and  may  read  it  to  the 
jury.  So  also  a  witness  may  testify  from  such  a  writ- 
ing, though  he  retain  no  recollection  of  the  particular 
facts ;  but  such  evidence  must  be  received  with  cau- 
tion. 

§  1844.  The  opposite  party  may  cross-examine  the 
witness,  as  to  any  &cts  stated  in  his  direct  examination, 
or  connected  therewith,  and  in  so  doing,  may  put  lead- 
ing questions,  but  if  he  examine  him,  as  to  other  mat- 
ters, such  examination  is  to  be  subject  to  the  same 
rules  as  a  direct  examination. 
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§  1845.  The  party  producing  a  witness,  is  not  allow* 
ed  to  impeach  his  credit  by  evidence  of  bad  character, 
bat  he  may  contradict  him  by  other  evidence,  and  may 
also  show  that  he  has  made  at  other  times,  statements 
inconsistent  with  his  present  testimony,  as  provided 
in  section  1848. 

§  1846.  A  witness  once  examined,  cannot  be  re-ex- 
amined as  to  the  same  matter,  without  leave  of  the 
court,  But  he  may  be  re-examined  as  to  any  new 
matter,  upon  which  he  has  been  examined  by  the  ad- 
verse party.  And  after  the  examinations  on  both  sides 
are  once  concluded,  the  witness  cannot  be  recalled 
without  leave  of  the  court.  Leave  is  granted  or  with- 
held, in  the  exercise  of  a  sound  discretion. 

§  1847.  A  witness  may  be  impeached  by  the  party 
against  whom  he  was  called,  by  contradictory  evidence, 
or  by  evidence  that  his  general  reputation  for  truth  is 
bad,  or  that  his  moral  character  is  such  as  to  render 
him  unworthy  of  belief,  but  not  by  evidence  of  particu- 
lar wrongful  acts ;  except  that  it  may  be  shown  by  the 
examination  of  the  witness,  or  the  record  of  the  judg- 
ment, that  he  has  been  convicted  of  a  felony. 

§  1848.  A  witness  may  also  be  impeached,  by  evi- 
dence that  he  has  made,  at  other  times,  statements  in- 
consistent with  his  present  testimony ;  but  before  this 
can  be  done,  the  statements  must  be  related  to  him« 
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with  tile  circumstances  of  times,  places  and  persons 
present ;  and  he  must  be  asked  whether  he  has  made 
such  statements,  and  if  so,  allowed  to  explain  them. 
If  the  statements  be  in  writing,  they  must  be  shown  to 
the  witness,  before  any  question  is  put  to  him  concern- 
ing them. 

§  1849.  Evidence  of  the  good  character  of  a  party,  is 
not  admissible  in  a  civU  action,  nor  of  a  witness  in  any 
action,  until  the  character  of  such  party  or  witness  has 
been  impeached,  or  unless  the  issue  involve  his  charac- 
ter. 

§  1850.  Whenever  a  writing  is  shown  to  a  witness  it 
may  be  inspected  by  the  opposite  party,  and  if  proved 
by  the  witness,  must  be  read  to  the  jury  before  his 
testimony  is  closed,  or  it  cannot  be  read,  except  on  re- 
calling the  witness. 

§  1861  The  judge  himself,  or  any  juror,  may  be 
called  as  a  witness  by  either  party;  but  in  such  case 
it  is  in  the  discretion  of  the  court  or  judge,  to  order  the 
trial  to  be  postponed  or  suspended,  and  to  take  place 
before  another  judge  or  jury. 

TITLE  IV. 

OP  THE   EFFECT   OF  EVIDENCE. 

^  1862.  The  jury,  subject  to  the  control  of  the  court, 
in  the  cases  specified  in  this  code,  are  the  judges  of  the 
effect  or  value  of  evidence  addressed  to  them,  except 
when  it  is  hereby  declared  to  be  conclusive.    They 
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are  however  to  be  instructed  by  the  court,  on  all  proper 
occasions ; 

1 .  That  their  power  of  judging  of  the  effect  of  evidence 
is  not  arbitrary,  but  to  be  exercised  with  legal  discre- 
tion, and  in  subordination  to  the  rules  of  evidence ; 

2.  That  they  are  not  bound  to  decide  in  conformity 
with  the  declarations  of  any  number  of  witnesses, 
which  do  not  produce  conviction  in  their  minds,  against 
a  less  number,  or  against  a  presumption  or  other  evi- 
dence satisfying  their  minds; 

3.  That  a  witness,  false  in  one  part  of  bis  testimony, 
is  to  be  distrusted  in  others ; 

4.  That  the  testimony  of  an  accomplice  ought  to  be 
viewed  with  distrust,  and  the  oral  admissions  of  a 
party  with  caution : 

6.  That  in  civil  cases  the  affirmative  of  the  issue 
must  be  proved,  and  when  the  evidence  is  contradicto- 
ry, the  decision  must  be  made  according  to  the  prepon- 
derance of  evidence ;  that  in  criminal  cases,  guilt  must 
be  established  beyond  reasonable  doubt ; 

6.  That  evidence  is  to  be  estimated,  not  only  by  its 
own  intrinsic  weight,  but  also  according  to  the  evi- 
dence which  it  is  in  the  power  of  one  side  to  produce, 
and  of  the  other  to  contradict,  and  therefore, 

7.  That  if  weaker  and  less  satisfactory  evidenee  is 
oflSered,  when  it  appears  that  stronger  and  more  satis^ 
factory  was  within  the  power  of  the  party, 
oBbred  should  be  viewed  with  distrust 
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TITLE  V. 

OF  Ta£  RIGHTS  AND  DUTUS8  OF  WITNCSSES. 

Sbatiov  1893.  Wltaetsti  bound  to  aUend  when  tubpconaed. 

1854.  Witnesses  bound  to  answer  questions. 

1806.  Bigpht  of  witnesses  to  protection. 

1856.  Witnesses  protected  from  arrest  when  attending  or  goin^  or  return^ 

ing* 

1857.  To  make  affidavit  if  arrested. 

1858.  Court  to  discharge  witness  from  arrest. 

§  1863.  It  is  the  duty  of  a  witness,  duly  senred  with 
a  subpcenai  to  attend  at  the  time  appointed,  with  any 
papers  under  his  control  required  by  the  subpoena,  to 
answer  all  pertinent  and  legal  questions,  and,  unless 
sooner  discharged,  to  remain  till  the  testimony  is  closed. 

§  1854.  A  witness  must  answer  questions  legal  and 
pertinent  to  the  matter  in  issue,  though  his  answer  may 
establish  a  claim  against  himself.  But  he  need  not 
give  an  answer,  which  will  have  a  tendency  to  subject 
him  to  punishment  for  a  felony.  Nor  need  he  give  an 
answer,  which  will  have  a  direct  tendency  to  degrade 
hia  character,  unless  it  be  to  the  very  fact  in  issue,  or 
to  a  fact  from  which  the  fact  in  issue  would  be  pre- 
sumed. But  a  witness  must  answer  aa  to  the  fact  of 
Ida  previous  conviction  for  felony. 

§  1855.  It  is  the  right  of  a  witness  to  be  protected 
from  irrelevant,  insulting  or  improper  questions,  and  from 
harsh  or  insulting  demeanor ;  to  be  detained  only  so  long 
as  the  interests  of  justice  require  it ;  to  be  examined  only 
as  to  matters  legal  and  pertinent  to  the  issue. 
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§  1856.  Every  person  who  has  been  in  good  faith,  served 
with  a  subpcena,  to  attend  as  a  witness  before  a  coort, 
judge,  commissioner,  referee,  or  other  person,  in  a  case 
where  the  disobedience  of  the  witness  may  be  punish- 
ed  as  a  contempt,  is  exonerated  from  arrest,  in  a  civil 

action,  while  going  to  the  place  of  attendance,  neces- 
sarily remaining  there,  and  returning  therefrom. 

The  arrest  of  a  witness  contrary  to  this  section  is 
void,  and  when  wilfully  made,  is  a  contempt  of  the 
court ;  and  the  person  making  it,  is  responsible  to  the 
witness  arrested,  for  double  the  amount  of  the  damages 
which  may  be  assessed  against  him,  and  is  also  liable 
to  an  action  at  the  suit  of  the  party  serving  the 
witness  with  the  subpoena,  for  the  damages  sustained 
by  him  in  consequence  of  the  arrest. 

§  1857.  But  an  officer  is  not  so  liable,  unless  the 
person  claiming  exemption  make,  if  required,  an  affida- 
davit,  stating : 

1.  That  he  has  been  served  with  a  subpoena,  to  attend 
as  a  witness  before  a  court,  officer,  or  other  person,  spe- 
cifying the  same,  the  place  of  attendance,  and  the 
action  or  proceeding  in  which  the  subpoena  wasissued, 
and: 

2.  That  he  has  not  been  thus  served  by  his  own  pro- 
curement, with  the  intention  of  avoiding  an  arrest. 
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The  affidavit  may  be  taken  by  the  officer^  and  ex- 
onerates him  from  liability  for  not  making  the  ar- 
rest or  for  discharging  the  witness  when  arrested. 

§  1858.  The  court  or  officer  issuing  the  subpcsna,  and 
the  court  or  officer  before  whom  the  attendance  is  re- 
qniredy  may  discharge  the  witness  from  an  arrest  made 
in  violation  of  section  1856.  If  the  court  have  ad- 
journed before  the  arrest,  or  before  application  for  the 
discharge,  a  judge  of  the  court,  or  a  county  judge,  may 
grant  the  discharge. 


TITLE  VI. 

OF    EVIDENCE   IN    PARTICULAR    CASES   AND  MISCELLANEOUS  AND 

GENERAL   PROVISIONS. 

Chaptsr  I.  Eyidence  in  particular  cases. 

II.  Proeeediiigs  to  perpetaate  testimony. 

III.  Administration  of  oaths  and  affirmations. 

IV.  Qeneral  provisions. 

CHAPTER  I. 

EVIDENCE   XN  PA&TICULAE  CASES. 

SzcTioK  1899.  An  offcr  equivalent  to  payment. 

1860.  Whoever  pays  entitled  to  receipt. 

1861.  Objections  to  tender  must  be  specified. 

1862.  Rules  for  constrain;  description  of  lands. 

1863.  Compromise  offer  of  no  avails  but  admission  of  facts  may  be  shown. 

1864.  In  action  for  divorce^  admission  not  sufficient. 

§  1859.  An  offer  in  writing,  to  pay  a  particular  sum 
of  money,  or  to  deliver  a  written  instrument  or  specific 
personal  property,  is,  if  not  accepted,  equivalent  to  the 
actual  production,  and  tender  of  the  money,  instrument 
or  property. 
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§  1860.  Whoever  pays  money,  or  delivers  an  instru- 
ment or  property,  is  entitled  to  a  receipt  therefor,  fimn 
the  person  to  whom  the  payment  or  delivery  is  made, 
and  may  demand  a  proper  signature  to  such  receipt  as 
a  condition  of  the  payment  or  delivery. 

§  1861.  The  person  to  whom  a  tender  is  made,  must 
at  the  time  specify  any  objection  he  may  have  to  the 
moi^y,  instrument  or  property,  or  he  must  be  deemed 
to  have  waived  it,  and  if  the  objection  be  to  the  amount 
of  money,  the  terms  of  the  instrument,  or  the  amount 
or  kind  of  property,  he  must  specify  the  amount,  terms 
or  kind  which  he  requires,  or  be  precluded  from  object- 
ing afterwards. 

§  1862.  The  following  are  the  rules,  for  construing 
the  descriptive  part  of  a  conveyance  of  real  property, 
when  the  construction  is  doubtful,  and  there  are  no 
other  sufficient  circumstances  to  determine  it : 

1.  Where  there  are  certain  definite  and  ascertained 

particulars  in  the  description,  the  addition  of  others, 
which  are  indefinite,  unknown  or  false,  does  not  frus- 
trate the  conveyance,  but  it  is  to  be  construed  by  the 
first  mentioned  particulars : 

2.  When  permanent  and  visible,  or  ascertained  boun- 
daries or  monuments,  are  inconsistent  with  the  meas- 
urement, either  of  lines,  angles  or  surfaces,  the  bounda- 
ries or  monuments  are  paramount : 

3.Between  different  measurements,  which  are  incon- 
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sistent  with  each  other,  that  of  angles  is  paramount  to 
that  of  surfaces,  and  that  of  lines,  paramount  to  hoth : 

4.  When  a  road,  or  a  stream  of  water  not  navigable, 
is  the  boundary,  the  rights  of  the  grantor  to  the  middle 
of  the  road,  or  the  thread  of  the  stream,  are  included  in 
the  conveyance,  except  where  the  road  or  bed  of  the 
stream  is  held  under  another  title ; 

6.  When  tide  water  is  the  boundary,  the  rights  of  the 
grantor  to  low  water  mark  are  included  in  the  convey- 
ance: 

6.  When  the  description  refers  to  a  map,  and  that 
reference  is  inconsistent  with  other  particulars,  it  ccn- 
trols  them,  if  it  appear,  that  the  parties  acted  with  re- 
ference to  the  map;  otherwise  the  map  is  subordinate 
to  other  definite,  and  ascertained  particulars. 

§  1863.  An  ofier  of  compromise  is  not  an  admission, 
that  any  thing  is  due;  but  admissions  of  particular 
facts,  made  in  a  negotiation  for  a  compromise,  may  be 
proved,  unless  otherwise  specially  agreed  at  the  time. 

§  1864.  In  an  action  for  divorce,  on  the  ground  of 
adultery,  a  confession  of  adultery,  whether  in  or  out  of 
the  pleadings,  is  not  of  itself  sufficient  to  justify  a  judg- 
ment of  divorce. 
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CHAPTER  n. 

PROGEEDINOS  TO  PE&PETUATE  TESTIMONY. 

BscTiojT  1865.  Eridenee  majr  be  perpetiuited. 

1866.  Manner  of  application  for  order. 

1867.  Notice  of  time  and  place  to  be  g^iyen. 

1868.  Manner  of  taking  the  deposition^ 

1869.  Deposition  to  be  filed. 

1870.  Wlien  tlie  evidence  may  be  produced* 

1871.  Effect  of  the  deposition. 

§  1865.  The  testimony  of  a  witness  may  be  taken 
conditionally  and  perpetuated,  as  provided  in  this 
chapter. 

§  1866.  The  applicant  must  produce  to  a  judge  of  the 
supreme  court,  or  to  a  county  judge,  an  affidavit,  stating, 

1.  That  the  applicant  is  a  party,  or  expects  to  be  a 
party,  to  an  action  in  a  court  of  this  state : 

2.  That  the  testimony  of  a  witness,  residing  in  this 
state,  whose  place  of  residence  is  stated,  is  necessary  to 
the  prosecution  or  defence  of  such  action :  and  gener- 
ally the  facts  expected  to  be  proved : 

3.  If  the  action  be  not  actually  commenced,  that  the 
party  named  who  is  expected  to  be  adverse  to  the  ap- 
plicant, resides  in  this  state,  and  is  of  full  age. 

The  judge  may  thereupon,  in  his  discretion,  make  an 
order,  allowing  the  examination,  and  prescribing  how 
long  before  the  examination,  the  order  and  notice  of 
the  time  and  place  therefor  must  be  served 
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§  1867.  Upon  proof  of  personal  service  upon  the  per« 
son,  who  is,  or  is  expected  to  be,  the  adverse  party,  of 
the  order,  copy  of  the  aflC  davit,  and  of  a  notice  that  the 
examination  will  be  taken  before  a  judge  of  the  su- 
preme court,  or  county  judge  of  the  county  wherein  the 
witness  resides  or  may  be  at  a  specified  time  and  place, 
such  judge  may  take  the  deposition  of  the  witness 
conditionally,  and  the  examination  may,  if  necessary, 
be  adjourned  from  time  to  time. 

§  1868.  Every  answer  or  declaration  of  the  witness 
must  be  taken  down,  unless  the  parties  otherwise  agree. 
The  deposition,  when  completed,  must  be  carefully 
read  to,  and  subscribed  by,  the  witness,  then  certified  by 
the  judge,  and  immediately  thereafter  filed  in  the 
office  of  the  clerk  of  the  county  where  it  was  taken, 
together  with  the  order  for  the  examination  of  the 
witness,  the  affidavit  on  which  the  same  was  granted, 
and  the  affidavit  of  service  of  the  affidavit,  order,  and 
notice. 

§  1869.  The  affidavits  filed  with  the  deposition,  or  a 
certified  copy  thereof,  are  primary  evidence  of  the 
facts  stated  therein,  to  show  compliance  with  the 
provisions  of  this  chapter. 

§  1870.  If  a  trial  be  had,  between  the  persons  named 
in  the  affidavit  as  parties  actual  or  expectant,  or  their 
successors  in  interest,  upon  proof  of  the  death  or  ia* 
sanity  of  the  witness,  or  of  his  inability  to  attend  the 
trial  by  reason  of  age,  sickness,  or  settled  infirmity^ 
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the  deposition,  or  a  certified  copy  thereof^   may  he 
given  in  evidence  by  either  party. 

§  1871.  The  deposition  so  taken  and  read  in  evidence 
has  the  same  effect  as  the  oral  testimony  of  the  witness, 
and  no  other,  and  every  objection  to  the  witness,  or  to 
the  relevancy  of  any  question  put  to  him,  or  of  any  an- 
swer given  by  him,  may  be  made  in  the  same  manner, 
as  if  he  were  examined  orally  at  the  trial. 


CHAPTER  m. 

ADMIK18TBATI0N  OF  OATHS   AND   AFFIRMATIONS^ 

•scTiOK    1872.    JaiUeiAl  oAc«n  authorised  to  adialiiistar  oathi» 

1873.  Form  of  onUnarx  oath  to  a  witoeia. 

1874.  Anotbar  fom. 

1875, 1876.    Form  may  be  raried  to  ftuit  witaetset*  balief. 

1877.  Any  perton  who  prefars  it  nay  daclare  or  aSmi. 

1878.  An  afArmation  deemed  equivalent  to  oath. 

§  1872.  Every  court,  judge,  justice  or  other  officer,  or 
person,  authorised  to  take  testimony,  in  any  action  or 
proceeding,  or  to  decide  upon  eyidence,  has  power  to 
administer  oaths  or  affirmations  to  witnesses. 

§  1873.  An  oath  is  usually  administered  as  follows: 
the  person,  who  swears,  lays  his  hand  upon  the  gospels,, 
while  the  person  administering  the  oath,  thus  addresses 
him :  **  You  do  swear  that  the  evidence  you  shall  give 

in  this  issue,   (or  matter)   pending  between  and 

,  shall  be  the  truth,  the  whole  truth,  and  nothing 

but  the  truth,   »o  help  you  God,"   and  thereupon  the 
person,  who  swears,  assents  by  kissing  the  book. 

§  1874.  Any  person  who  desires  it,  may  swear  by  ex- 
pressing his  assent,   when  addressed,  in  the  JfoUowing 
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form  >  *'  You  do  swear,  in  the  presence  of  the  everliying 
God,  that  the  evidence  you  shall  give,  &c./'  as  in  the 
last  section,  holding  up  his  hsuid  or  not,  at  his  option. 

§  1875.  Whenever  the  court,  before  which  a  person 
is  offered  as  a  witness,  is  satisfied  that  he  has  a  pecoliar 
mode  of  swearing,  connected  with,  or  in  addition  to,  the 
usual  form  of  administration,  which,  in  his  opinion,  is 
more  solemn  or  obligatory,  the  court  may  in  its  discre- 
tion adopt  that  mode. 

§  1876,  When  a  person  is  sworn,  who  believes  in  any 
mother  than  the  Christian  religion,  he  may  be  sworn  ac- 
cording to  the  peculiar  ceremonies  of  his  religion,  if 
there  be  any  such, 

§  1877,  Any  person  who  desires  it,  may,  at  his  option, 
instead  of  taking  an  oath,  make  his  solemn  affirmation 
or  declaration,  by  assenting,  when  addressed,  in  the 
following  form :  '^  You  do  solemnly  affirm  (or  declare) 
that,  &c*,  as  in  section  1873. 

An  important  change  is  made  by  this  section  in  respect  to 
the  administration  of  oaths,  inasmuch  as  it  allows  a  witness, 
in  any  case,  to  make  a  declaration  or  affirmation,  instead  of 
taking  an  oath.  By  the  present  lew,  the  oath  must  be  ad- 
ministered, unless  the  witness  declares  that  he  has  conscien- 
tious scruples  against  taking  an  oath.  We  would  not  require 
it,  if  the  witness  merely  preferred  the  declaration  or  affirmation. 

That  many  good  men  doubt  the  lawfulness  of  oaths,  and 
that  more  are  shocked  at  their  frequency,  and  the  levity  with 
which  they  are  taken,  are  sufficient  reasons  for  dispensing  with 
tbemy  wherever  it  can  be  done  with  safety.  It  appears  to  us 
wfe  to  Ivave  it  optional  with  the  witness,  whether  to  take  the 
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mlb  or  make  the  declaratioD,  cren  tfaongli  he  hatre  no  Bcraple 
whatever  about  the  lawfulness  of  an  oath. 

A  bad  man  will  aroid  the  oath,  if  he  choose,  by  feigning  a 
scrapie  he  does  not  feel  j  a  good  nan  does  not  need  it 
as  a  sanction  for  the  truth  of  his  declarations. 

§  1878.  Whenever,  by  any  provision  of  this  code,  an 
oath  is  required,  an  affirmation  or  declaration^  as  pre- 
scribed in  the  last  section,  is  to  be  deemed  equivalent 
thereto^  and  a  false  affirmation  or  declaration  is  to  be 
deemed  perjury,  equally  with  a  false  oath. 

CHAPTER  IV. 

GENZRAli  PROnSlORS. 

SacTioii  1879.    QuMtloiis  of  fact  to  be  decided  by  jtuTi  «n<l  )^he  rridcBe*  addieo*- 

ed  to  thlm. 
1880«    Qnottioni  of  law  addrewed  to  the  court. 

1881.  Queitioni  of  fact  by  court  or  referees. 

1882.  Special  statatee  not  alfected  by  thit  eode« 
1863.    Repealing  and  MLVing  taction. 

^  1879.  All  questions  of  fact,  other  than  those  men^ 
tioned  in  the  next  section,  are  to  be  decided  by  the 
jury,  and  all  evidence  thereon  addressed  to  them,  except 
when  otherwise  provided  by  this  code. 

§  1880.  All  questions  of  law,  including  the  admis- 
sibility of  testimony,  the  facts  preliminary  to  such  adr 
mission,  and  the  construction  of  statutes  and  other 
writings,  and  other  rules  of  evidence,  are  to  be  decided 
by  the  court,  and  all  discussions  of  law,  addressed  to 
it.  And  whenever  the  knowledge  of  the  court  is,  by 
this  code,  make  evidence  of  a  fact,  the  court  is  to  de- 
clare such  knowledge  to  the  jury,  who  are  bound  to 
accept  it. 
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§  1881.  The  provisions  contained  in  this  part  of  the 
code,  respecting  the  evidence  on  a  trial  before  a  jury, 
are  equally  applicable  on  the  trial  of  a  question  of  &ct 
before  a  court,  referees  or  other  officer. 

§  1882.  Whenever  by  special  statute,  a  certificate  is 
expressly  made  evidence  of  a  fact,  or  particular  evi- 
dence is  required,  such  statute  remains  unafiected  by 
this  code. 

§  1883.  All  the  rules  and  laws  of  evidence,  hereto- 
fore existing  in  this  state,  in  any  case  provided  for  by 
this  code,  or  inconsistent  with  it,  are  abrogated  and 
repealed.  But,  if  there  be  any  former  law,  or  rule  of 
evidence,  which  is  both  consistent  with  this  code,  and 
not  within  the  scope  of  any  of  its  provisions,  such  law 
or  rule  is  not  abrogated  by  it. 

GENERAL  PROVISIONS  APPLICABLE  TO  THE  WHOLE 

CODE. 

§  1884.  Words  used  in  this  code  in  the  past  or  present 
tense  include  the  future  as  well  as  the  past  and  present ; 
words  used  in  the  masculine  gender  include  the  femi- 
nine and  neuter;  the  singular  number  includes  the  plu- 
raU  and  the  plural  the  singular;  the  word  person  in- 
cludes a  corporation  as  well  a9  a  natural  person ;  wri- 
ting includes  printing  or  printed  paper ;  oath  includes 
affirmation  or  declaration ;  signature  or  subscription, 
includes  mark,  when  the  person^annot  write,  his  name 
being  written  near  it,  and  witnessed  by  a  person  who 
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writes  his  own  name  as  a  witness.  The  following  tenns 
also  have  in  this  code  the  signification  attached  to 
them  in  this  section,  unless  otherwise  apparent  from  the 
context : 

1.  The  word  "  property,"  includes  property,  real  and 
personal ; 

2.  The  words  **  real  property,"  are  co-extenaiye  with 
lands,  tenements,  and  hereditaments ; 

3.  The  words  "personal  property,"  include  money, 
goods,  chattels,  things  in  action,  and  evidences  of  debt; 

4.  The  word   "district,,'   signifies  judicial  district; 

6.  The  word  "  clerk,"  signifies  the  clerk  of  the  court 
where  the  action  is  pending,  and  in  the  supreme  court 
the  clerk  in  the  county  mentioned  in  the  title  of  the 
complaint,  or  in  another  county,  to  which  the  court 
may  have  changed  the  place  of  trial. 

6.  The  word  "writ,"  signifies  an  order  or  precept  in 
writing,  issued  in  the  name  of  the  people,  or  of  a  court  or 
judicial  ofiicer ;  "  Process"  is  a  writ  or  summons  issu- 
ed in  the  course  of  judicial  proceedings ; 

7.  The  word  "corporation"  includes  every  associa* 
tion  having  any  corporate  rights,  whether  created  by 
special  acts  of  legislation  or  under  general  laws;  a 
"  foreign  corporation,"  is  a  corporation  created  by,  or 
under  the  laws  of  some  other  state,  government  or 
country. 
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§  1885.  All  statutes,  laws  and  rules,  heretofore  in 
force  in  this  state,  in  any  case  provided  for  by  this  Code, 
or  inconsistent  with  its  provisions,  are  hereby  repeall- 
ed and  abrogated,  nor  is  any  such  statute,  law,  or  rule, 
to  be  deemed  retained,  because  it  is  consistent  with  pro- 
visions upon  the  same  subject  in  this  code ;  but  such 
repeal  or  abrogation  does  not  revive  any  former  law 
heretofore  repealed,  nor  does  it  affect  any  right  already 
existing  or  accrued,  or  any  proceeding  already  taken, 
except  as  in  this  code  provided. 


DISSENT 
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DISSENT. 


TO  THE  LEGISLATURE  OF  THE  STATE  OF  NEW-YORK. 

The  underagned,  one  of  the  Commissioners  on  Practice  and 
Pleadings, 

Respectfully  Reports: 

That  while  he  has  heartily  concurred  with  his  associates  in  the 
the  principles  which  have  been  embodied  in  all  the  former  reports 
of  the  Commissioners,  as  well  in  those  which  are  contained  in  the 
Codes  of  Civil  and  Criminal  Procedure  as  reported  complete,  and 
while  he  has  co-operated  with  them,  to  the  best  of  his  ability,  in  ma- 
turing the  plan  of  reform  in  legal  procedure  now  presented,  there 
are  some  portions  of  the  Code  of  Civil  Procedure,  to  which  he  hat  not 
been  able  to  yield  his  assent.  In  the  preparation  of  a  work  like  this, 
embracing  the  whole  body  of  remedial  law,  and  divided  as  it  is^ 
into  a  great  variety  of  details,  it  is  not  to  be  expected  that  entire  una- 
nimity can  be  attained,  upon  every  subject  which  must  necessarily  be 
included  in  the  system ;  and  in  much  which  has  been  heretofore,  as 
well  as  in  that  which  is  now  reported,  a  compromise  of  opinion,  and 
a  concession  to  the  views  of  the  majority,  has,  from  the  very  native 
of  the  undertaking,  been  found  indispensable*  It  was  the  earnest 
hope  of  the  undersigned  that  tUs  result  would  have  been  attainable 
throughout  the  labors  of  the  commissieii ;  and  he  regrets  the  more 
that  this  has  been  found  impoenble,  from  tiie  fttct  that  he  it  com- 
pelled in  candor  to  acknowledge  the  extent  to  which  he  is  indebted 


to  his  associates,  for  the  spirit  of  compromise  by  which  they,  no 
less  than  himself,  have  been  actuated  in  the  entire  performance 
of  their  duties.  A  sense  of  justice  to  his  own  opinions,  however, 
in  respect  to  a  portion  of  the  subjects  embraced  in  the  Code  of 
Civil  Procedure, — opinions  which  he  has  been  unable,  conscien- 
tiously to  surrender, — compels  him,  most  reluctantly,  to  lay  befote 
the  legislature  his  dissent,  with  a  brief  statement  of  the  reasons 
which  have  led  him  to  do  so,  and  with  the  si^estion  of  a  substi- 
tute for  the  portion  of  the  code  relating  to  the  courts  of  conciliation. 

I.  The  first  point  upon  which  he  dissents,  is  the  introduction  of  the 
Fourth  Part  of  the  Code  of  Civil  Procedure, — that  relating  to 
Evidence. 

The  undersigned  is  not  disposed  to  differ  from  his  associates,  upon 
the  abstract  proposition  that  this  subject  is  legitimately  within  the 
scope  of  the  duties  of  the  commission.  Upon  former  occasions  he 
^as  concurred  with  them,  in  expressing  the  opinion  that  those  duties 

4  >rehended  not  merely  the  regulations  applicable  to  the  orderly 
conduct  of  actions  and  special  proceedings,  but  extended  to  the  whole 
body  of  remedial  law*  He  has  always,  in  common  with  them,  believ- 
ed, that  the  constitution,  in  creating  two  commissions, — the  one  to 
codify  the  common  and  statute  law  of  the  state,  and  the  other  to  re- 
vise and  amplify  the  modes  of  legal  procedure, — contemplated  a 
division  of  labor,  by  which  the  former  diould  have  charge  of  the 
whole  law  of  rights,  while  the  latter  should  revise  that  law  as  appli- 
cable to  remedies  in  their  broadest  sense.  Nor  has  this  opinion  been 
peculiar  to  the  members  of  this  commission.  Mr.  HawUy^  one  of  the 
CommisacHiers  of  the  Code,  in  a  communication  to  the  Senate^  of 
March  S4, 1848,  {Senai$  JDoCj  1848,  JVb.  69,  p.  39,)  in  speaking 
of  the  duties  of  that  commission,  refers  to  this  distinction,  and  con- 
cludes by  remarking :  ^^  It  follows,  that  as  to  the  law  of  rights^  the 
duty  of  Hiis  commission,-  is  one  of  compilation,  arrangement  and 


analysis, — not  of  repeal  and  enactment^  and  for  this  reason,  requires 
more  time  and  research  than  ,the  law  of  remedies."  And  in  a  Bubse- 
quent  portion  of  the  same  page,  he  refers  to  the  first  report  of  the 
Commis^oners  on  Practice  and  Pleadings,  in  which  this  view  of  their 
duties  had  heen  stated,  as  the  ^^  report  of  the  Commissioners  upon 
remedial  law." 

■ 

Regarding  evidence,  therefore,  as  a  branch  of  remedial  law,  the 
Commissioners  have  frequently  referred  to  it,  as  a  subject  upon  which 
they  intended  to  report ;  and  viewing  it  in  this  light,  they  have  already 
reported  many  essential  changes  in  its  rules,  which  have  received  the 
sanction  of  the  legislature.    Of  this  nature,  is  the  rule  allowing 

either  party  to  call  his  adversary  as  a  witness, — the  rule  requiring  a 
promise  to  revive  a  debt  barred  by  the  statute  of  limitations  to  be  in 
writings — and  others  to  which  it  is  unnecessary  more  particularly  to 
refer.  To  this  extent  the  undersigned  has  cheerfully  gone,  and  where 
the  same  principle  is  involved,  is  yet  willing  to  go.  He  will  readily 
yield  his  assent  to  incorporating  in  the  code,  variations  of  such  of  the 
common  law  rules  as  have  been  found  unjust  or  inconvenient  in  prac*- 
tice, — to  declaring  the  law  in  cases  where  it  is  doubtful, — and  to  the 
introduction  of  such  alterations  in  the  existing  system,  as  experience 
has  shown  to  be  necessary.     But  here  he  proposes  to  stop. 

Beyond  this,  he  has  never  entertained  the  remotest  idea  of  going. 
The  task  of  remodelling  the  law  of  evidence,  and  of  condensing  its 
rules  into  a  written  code,  is  one,  for  which  alone,  if  he  had  ever  con- 
templated undertaking  it,  he  would  have  required  at  least  the  time 
originally  allotted  to  the  commission,  and  which,  even  then,  he  would 
hardly  have  hoped  to  complete.  As  it  is,  however,  he  is  free  to  say, 
that  he  has  not  been  able  to  satisfy  himself  of  the  expediency  of 
touchbg  the  subject  at  all,  except  to  the  extei^t  above  suggested'. 

The  undersigned  does  not  deem  it  necesary,  and  indeed  the  space 
within  which  this  report  must  be  confined,  will  not  allow  him  to  refer 


to  his  objections  to  particular  principles  contabed  in  the  part  on  Eti- 
dence.  He  must  therefore  content  himself  with  objecting  to  it  as  a 
iHiole,  except  that  he  is  wilfing  to  introduce,  in  what  he  deems  the 
appropriate  phce,  (the  head  relating  to  the  trial,)  such  of  the  rules  as 
are  contained  in  the  existing  statutes,  and  in  the  code  as  originally  re- 
ported bj  the  Commissioners. 

n.  The  next  subject  upon  which  the  undersigned  dissents  fr6m 
the  code  as  reported,  relates  to  the  courts  of  conciliation.  He  pre- 
bcnts  herewith,  the  plan  of  those  courts,  which,  upon  the  most  mature 
reflection,  he  is  convinced  is  best  adapted  to  carry  out  the  design  of 
the  constitution,  in  authorising  the  legislature  to  establish  these 
courts. 

Haying  concurred  with  his  colleagues,  in  presentbg  in  the  Third 
Report  of  the  Commismoners,  substantially  the  same  plan  which  is 
embraced  in  the  report  of  the  Code  of  Ciril  Procedure,  he  feels 
bound  to  state  the  reasons  which  hare  led  to  his  present  dissent 

'^  ^  1.  He  thinks  the  code  is  entirely  too  much  restricted,  in  respect  to 
the^lass  of  officers  by  whom  the  court  may  be  held.  He  regards  the 
design  of  the  cimstitution,  in  providing  for  the  establishment  of  these 
courts,  as  being  to  open  the  widest  door  for  the  compromise  of  con- 
troTersies.  The  provision  of  the  constitution  is  as  follows:  ^  Tribu- 
nals of  conciliation  may  be  establiahe^i  with  such  powers  and  duties 
as  may  be  prescribed  by  law;  but  such  tribunals  shall  have  no  power 
to  render  judgment  to  be  obligatory  on  the  parties,  exc^t  they  vol- 
untarily submit  their  matters  in  difference,  and  agree  to  abide  the 
judgment,  or  assent  thereto  in  the  presence  of  such  tribunal,  in  such 
cases  as  shall  be  prescribed  by  law."    {Const.  Art.  6,  sec.  S3.) 

If  te  officers  by  whom  these  courts  may  be  held  are  limited  to  the 
very  few  proposed  in  the  code,  it  seems  to  the  underagned,  that  one 
of  the  main  objects  of  the  constitution  in  their  establishment  is  firus- 


^ 


trated.  To  carry  it  out|  ererj  factlity  should  be  afforded  for  obtain* 
iag  the  interposition  of  a  judicial  officer.  If  there  be  any  case,  is 
which  it  is  emphatically  right  to  bring  justice  to  every  man's  door,  it 
is  in  the  means  afforded  by  law,  for  the  adjustment  of  controveisies 
without  action.  In  this  view  of  the  matter,  the  undersigned  proposesi 
in  the  first  six  subdiyisions  of  section  2,  to  impose  the  duty  of  hold- 
ing these  courts,  upon  a  class  of  officers  within  the  immediate  reach 
of  all,  and  whose  other  duties  will  not  be  essentially  interfered  with 
by  the  performance  of  this;  and  by  the  seventh  subdivision,  to  allow 
the  parties  to  constitute  their  own  court,  of  persons  upon  whom  they 
may  mutually  agree.  He  can  perceive  no  danger,  that  the  power 
thus  proposed  to  be  conferred  upon  the  inferior  class  of  magistrates 
embraced  in  his  enumeration,  will  prove  ineffectual.  The  officers 
referred  to  are  elected  by  the  people,  and  may  be  well  presumed  to 
have  the  confidence  of  all  within  their  particular  localities.  The 
characteristic  of  integrity,  which  rather  than  any  amount  of  legal 
skill  or  technical  learning,  has  led  to  their  holding  these  portions, 
aided,  as  it  b,  by  the  good  opinion  of  their  neighbors,  seems  to  fit 
them  peculiarly,  for  the  discharge  of  duties  such  as  are  devolved  on 
the  courts  of  conciliation. 

2.  The  code  proposes  to  amfine  the  functions  of  these  courts  to 
the  reconciliation  of  the  parties,  or,  as  the  undersigned  has  expressed 
it  to  the  compromise  of  controversies.  He  proposes  to  go  greatly 
beyond  this,  and  to  organize  them,  not  merely  for  this  purpose,  but 
for   the   determination  of   controversies  submitted  to  them.     In 

other  words,  he  would  make  these  courts,  tribunals  not  merely  for 
tiie  compromise  of  controversies,  but  would  substitute  them  for  the 
system  of  arbitration  now  existing,  and  which  is  substantially  retain- 
ed in  the  code.  This  seems  to  be  contemplated  by  the  constitution, 
in  the  last  clause  of  the  provirion  just  cited. 
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3.  Hie  code  limits  tbe  powers  of  these  courts  to  a  few  cases,  and 
those  of  what  is  termed  an  angry  character.  The  undersigned  pro- 
poses to  extend  them  to  all  cases ;  limiting  howcTer  the  amount  or 
value  of  the  controrersy  to  two  hundred  and  fifty  dollars,  except  i 

where  the  parties  rohmtarily  appear;  or,  in  other  words,  leaving  the 
parties  to  their  legal  remedy  in  such  cases,  unless  they  choose  volun- 
tarily to  submit  them. 

With  this  general  explanation,  the  undersigned  proceeds  to  submit 
his  substitute  for  the  titles  on  proceedings  in  thicaurU  of  conciliation^ 
and  on  orMntfiofif,  as  reported  in  the  code,  {p.  641 — 651,)  referring 
tiie  legislature  to  a  comparison  of  the  two  systems,  as  the  means  of 
detennining  which  is  preferable. 


■\ 


PAET  m. 


TITLE  VIL 

OF  PROCEEDINGS  IN  THE  COURTS  OF  CONCILIATION. 

Cbavtsk  I.    These  eourtSy  in  gcnerftl. 

II*    Court  of  eoBciliatioDy  for  the  purpoee  of  offeotinf  a  eompromiee. 
Ill*    Court  of  eoncilUtSon,  for  the  dcterminatioii  of  a  controvcn^r* 


CHAPTER  I. 

COURTS   OF  CONCILIATION|  IW   GENERAL. 

§  1.  These  courts  are  vested  with  jurisdiction,  in  the 
cases  and  in  the  manner  prescribed  in  this  title,  of 
claims  and  controversies  submitted  to  them, 

1.  For  the  purpose  of  effecting  a  compromise :  and 

2.  For  determination. 

§  2.  A  court  of  conciliation  may  be  held. 

1.  By  a  county  or  city  judge,  or  by  a  special  county 
judge : 

2.  By  a  justice  of  the  peace : 

3.  By  a  justice  of  the  justices'  courts  of  the  cities  of 
Albany,  Hu  Ison  and  Troy : 
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4.  By  a  justice  of  a  justice's  court  in  the  city  of 
New- York : 

5.  By  a  supervisor  of  a  county : 

6.  By  an  alderman  of  a  city :  or 

7.  By  any  person  or  persons  to  whom  the  parties 
may  agree  to  submit  the  controversy,  as  provided  in  the 
second  subdivision  of  section  6. 

§  3.  It  may  be  held  on  any  judicial  day,  and  when 
held  by  any  of  the  officers  mentioned  in  the  first  six 
subdivisions  of  the  last  section,  may  be  held  at  any 
place  within  the  county,  city,  town,  district  or  ward  in 
which  he  is  elected  or  appointed.  When  held  by  the 
person  or  persons  mentioned  in  the  seventh  subdivision,  it 
may  be  held  at  any  place  agreed  upon  by  the  parties,  or 
appointed  by  the  persons  to  whom  the  controversy  is  sub- 
mitted. 

§  4.  No  oath  need  be  administered  to  an  officer  or 
person  to  whom  a  controversy  is  submitted  for  com* 
promise  or  determination,  as  prescribed  by  this  chap- 
ter ;  nor  can  any  of  them  receive  a  fee  or  compensation 
for  his  services,  except  a  justice  of  the  peace,  who  may 
receive  a  sum  agreed  upon  by  the  parties,  not  exceed* 
ing  two  dollars. 

§  5.  The  hearing  of  all  matters  submitted  to  a  court 
of  conciliation  must  be  private,  unless  the  parties  oth* 
erwise  agree. 


\ 
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CHAPTER  n. 

COURT  OF  CONCILIATION,  FOB    THE    PURPOSE  OF  EFFECTING    A  OOBftPRO- 

MISE. 

§  6.  When  a  cause  of  action  is  alleged  by  or  against 
any  person,  whether  arising  on  contract,  or  on  a  claim 
for  damages  for  a  violation  of  any  private  right,  or  for 
the  recovery  of  personal  property,  or  when  a  controver- 
sy exists  between  two  or  more  persons,  arising  out  of 
such  alleged  cause  of  action,  the  parties  may  appear 
for  the  purpose  of  either  effecting  a  compromise,  or  of 
having  a  determination  of  all  or  any  of  such  claims  or 
controversies, 

1.  Before  an  officer  authorized  by  the  first  mx  subdi- 
visions of  section  2,  to  hold  a  court  of  conciliation  in 
the  county,  city,  town,  district  or  ward,  in  which  the 
parties  or  any  of  them  reside,  or  occupy  a  tenement  for 
the  transaction  of  their  ordinary  busmess :  or, 

2.  Before  one  or  more  persons,  not  exceeding  three, 
designated  in  a  submission  in  writing,  signed  by  the 
parties  respectively,  and  deposited  with  the  person  or 
persons  named  therein,  to  hold  a  court  of  conciliation. 

§  7.  The  last  section  extends  to  claims  by  or  against 
and  controversies  between  persons  in  their  own  right, 
or  in  the  right  of  another;  bat  where  any  or  either  of 
the  parties  is  an  infant,  a  married  woman,  or  a  person 
judicially  declared  to  be  of  unsound  mind  or  an  habit- 
ual drunkard,  or  is  a  corporation,  the  apppearance  men- 
tioned in  the  last  section,  must  be  as  follows : 
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1.  If  an  in£int,  by  his  general  guardian: 

2.  If  a  married  woman,  by^  her  husb.md  unless  the 
claim  or  controversy  affect  her  separate  property,  in 
which  case  she  must  appear  in  person : 

3.  If  a  person  judicially  declared  of  unsound  mind, 
or  an  habitual  drunkard,  by  his  committee: 

4.  If  a  corporation,  by  their  attorney,  duly  author- 
ised. 

i 

§  8.  In  all  other  cases,  the  parties  must  appear  in 
person,  or  by  an  agent  or  attorney,  duly  authorised  in 
writing. 

§  9.  Upon  the  appearance  of  the  parties,  for  the  pur- 
pose of  effecting  a  compromise,  as  provided  in  the  last 
two  sections,  the  court  must  require  them  respectively 
to  state  the  nature  of  the  controversy  between  them, 
and  to  present  such  claim  as  either  may  allege  against 
the  other. 

§  10.  The  statement  may  be  made  by  either  or  both 
of  thefparties,  either  in  writing  or  verbally;  and  if  either 
of  them  claim  the  recovery  of  money  or  personal  pro- 
perty, he  must  state  generally  the  nature  and  grounds 
of  the  claim,  and  the  amount  of  money  or  the  descrip- 
tion and  value  of  the  property  claimed. 

§  11.  If  the  parties  do  not  voluntarily  appear,  for  the 
purpose  of  effecting  a  compromise,  as  provided  in  sec- 
tion 6,  the  person  alleging  a  cause  of  action  may  pre- 
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sent  a  statement  of  his  claim,  embracing  all  or  any  of 
the  causes  of  action  mentioned  in  that  section,  where 
the  amount  of  money  or  the  value  of  property  claimed, 
does  not  exceed  two  hundred  and  fif^y  dollars,  to  an 
officer  authorised  to  hold  a  court  of  conciliation 
in  the  county,  city,  district,  town  or  ward  in  which  the 
adverse  party  may  reside,  or  occupy  a  tenement  for  the 
transaction  of  his  ordinary  business. 

§  12.  The  &tatement  need  not  be  in  any  specific 
form,  but  may  state  generally  the  nature  and  grounds 
of  the  claim,  and  the  amount  of  money  or  description, 
and  value  of  the  property  claimed. 

§  13.  The  court  must  retain  the  statement,  and  must 
thereupon  issue  a  notice  in  writing  to  the  party  against 
whom  it  is  made,  in  substantially  the  following  form : 

"  To  A.  B. 
You  are  notified  that  a  claim  against  you,  of  which 
the  annexed  is  a  copy,  has  been  presented  to  me,  and 
that  I  shall  hold  a  court  of  conciliation,  on  (naming  the 
day  and  hour,)  at  (naming  the  place,)  for  the  purpose 
of  compromising  or  determining  the  same,  should  you 
agree  that  it  be  submitted  to  me  for  that  purpose. 
Dated,  &c.,  "  C.  D. 

Justice  of  the  peace," 
(or  as  the  case  may  be.) 

§  14.  The  notice  mentioned  in  the  last  section,  with 
a  copy  of  the  claim  annexed,  must  be  personally  serv- 
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ed  upon  the  person  to  whom  it  is  directed,  at  least  fire 
days  before  the  day  mentioned  therein. 

§  15.  If  both  parties  appear  for  the  purpose  of  effect- 
ing a  compromise,  either  voluntarily  as  provided  in 
section  6,  or  upon  notice  as  provided  in  sections 
10  to  14,  both  inclusive,  the  court  must  inform 
them  that  it  b  ready  to  hear  their  allegations,  for 
the  purpose  of  effecting  a  compromise  of  all  or  any  of 
the  claims  or  controversies  between  them  mentioned 
in  section  6,  and  must,  if  the  parties  so  agree,  imme^ 
diately  proceed  to  hear  the  same,  unless  by  consent  of 
the  parties,  it  adjourn  the  hearing  to  another  time. 

§  16.  The  hearing  may  be  conducted  in  such  man- 
ner as  the  court  and  parties  may  agree ;  and  when  it 
is  closed,  the  court  must  advise  such  a  compromise  q€ 
the  claim  or  controversy  as  it  may  deem  just. 

$  17.  If  a  compromise  be  effected,  the  court  must 
niake  and  sign  a  certificate  thereof  stating ; 

1.  The  names  of  the  parties : 

2.  Their  appearance : 

3.  The  nature  of  the  controversy  or  alleged  claim ; 

4.  The  fact  of  the  compromise,  omitting  the  terms 
thereof,  unless  the  parties  otherwise  agree :  and 

6.  If  the  court  were  held  by  any  person  agreed  upon 
between  the  parties,  as  provided  in  the  second  subdi- 
vision  of  section  6,  must  annex  to  the  memorandum 
the  written  submission  of  the  parties. 
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§  18.  The  certificate  mentioned  in  the  last  section, 
with  the  submission,  if  any,  annexed  thereto,  must 
without  delay  be  filed  by  the  court  or  by  its  direction, 
with  the  clerk  of  the  county  where  the  court  was  held, 
who  must  so  file  it  without  fee ;  and  when  so  filed,  it 
is  a  final  determination  of  the  claim  or  controversy,  and 
is  a  bar  to  an  action  by  either  party  in  respect  thereto. 

§  19.  If  the  parties  agree  to  a  compromise,  by  a  judg- 
ment against  either,  the  officer  must  enter  at  the  foot 
of  the  certificate  of  compromise,  a  statement  of  the 
judgment  agreed  upon.  The  certificate  may  be  filed 
with  the  county  clerk,  who  must  thereupon  enter  the 
judgment  agreed  upon,  in  the  same  manner  as  the  judg- 
ment of  a  county  court,  or  if  in  the  city  and  county  of 
New-York,  the  court  of  common  pleas  of  that  city. 

§  20.  The  clerk  must  immediately  thereupon  annex 
together  and  file  the  papers  returned  by  the  court  of 
conciliation,  and  a  copy  of  the  judgment,  which  con- 
stitutes the  judgment  roll. 

$  21.  If  a  party  notified  to  appear  for  the  purpose  of 
efiecting  a  compromise,  as  provided  in  sections  11  to  14, 
both  inclusive,  do  not  appear  at  the  lime  and  place  ap- 
pointed, the  court  must,  if  required  by  the  party  present- 
ing the  claim,  take  proof  by  affidavit  of  the  due  service 
of  the  notice,  and  must  certify  the  facts,  annexing  thereto 
the  written  statement  originally  deposited,  and  the  af- 
fidavit of  service  of  the  notice. 
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§  22.  If,  after  the  appearance  of  the  parties  voluntarily 
or  upon  notice,  either  of  them  fail  to  appear  pursuant 
to  an  adjournment,  the  court  must,  when  required  by  the 

party  who  duly  appears,  in  like  manner  certify  the  ' 

facts,  annexing  thereto  any  written  statement  or  othei 
paper  deposited  by  either  of  the  parties. 

^  23.  If  a  party  fail  to  appear,  as  provided  in  the  last 
two  sections,  or  if  upon  the  appearance  of  the  parties 
a  compromise  be  not  e£fected,  the  court  has  no  further 
jurisdiction  of  the  matter. 

CHAPTER  III.  ^1 

COUET  OF  O0KCILIAT5OV,  FOR  THE  DBTERMINATION  OF   A  CONTBOTEXST. 

§  24.  The  submission  of  a  claim  or  controversy  for 
determination  by  a  court  of  conciliation,  may  be  made, 
whether  the  parties  have  appeared,  or  any  proceedings 
have  been  had  for  the  purpose  of  effecting  a  compro- 
mise, or  not. 

§  25.  If  a  claim  or  controversy  be  submitted  for  de- 
termination, to  a  court  held  by  one  of  the  officers  men- 
tioned in  the  first  six  subdivisions  of  section  2,  the  evi- 
dence thereof  is  the  entry  in  a  book  to  be  kept  by  the 
court  for  that  purpose,  of  the  names  of  the  parties,  and 
the  fact  of  the  submission,  stating  generally  the  nature 
of  the  claim  or  controversy. 

§  26.  If  it  be  submitted  for  determination,  to  a  court 
held  by  any  other  person  or  persons,  as  provided  in 
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the  second  sabdiyision  of  section  6,  the  submission 
mst  be  in  writing,  signed  by  the  parties,  stating  gener- 
ally the  nature  of  the  claim  or  controversy,  and  must 
be  deposited  with  the  court  to  which  it  is  submitted. 

§  27.  The  court  must  immediately  thereupon  pro- 
ceed to  hear  the  allegations  and  proofs,  unless  by  con- 
sent of  the  parties,  or  upon  the  application  of  either  of 
them,  for  good  cause,  the  hearing  be  adjourned  to  ano- 
ther time. 

» 

§28.  Upon  the  hearing,  the  parties  or  either  of  them 
may  appear  by  counsel,  unless  it  be  provided  other* 
wise  in  the 


§  29.  The  parties  may  al^o  examine  witnesses,  who 
must  be  first  sworn  by  the  court,  in  the  same  manner 
as  in  a  justice's  court. 

§  30.  Witnesses  residing  or  being  within  the  county, 
may  be  compelled  to  appear  before  a  court  of  conciliar 
tion,  by  subpoenas  issued  by  the  court,  in  the  same  man- 
ner and  with  the  like  effect  as  by  a  justice's  court, 
and  upon  which  a  witness  is  entitled  to  the  same  fees» 
and  is  sulijeet  to  the  same  penalties  for  disobedience, 
as  in  actions  in  those  courts. 

§  31.  A  party  to  a  controversy  submitted  for  deter- 
mination, may  be  examined  as  a  witness  at  the  in- 
stance of  the  adverse  party,  or  of  any  one  of  several 
adverse  parties;  and  for  that  purpose  may  be  compelled 

[disssivt  rep.  I  2 


18 

to  attend  the  court  and  testify,  ot  be  punished  for  hi» 
refusal  to  do  so,  in  the  same  manner  as  any  other  wit- 
ness. 

§  32.  A  party  examined  by  an  adverse  party,  as  pro- 
vided in  the  last  section,  may  be  examined  on  his  own 
behalf  in  respect  to  any  matter  pertinent  to  the  issue. 
But  if  he  testify  to  any  new  matter  not  responsive  to 
the  inquiries  put  to  him  by  the  adverse  party,  or  neces- 
sary to  explain  or  qualify  his  answers  thereto,  the  ad- 
verse  party  may  offer  himself  as  a  witness  on  his  own 
behalf,  in  respect  to  the  new  matter,  and  must  be  so 
received. 

Jmended  Codtj  §  395. 

§  33.  If  the  court  to  which  a  controversy  is  submit- 
ted for  determination,  be  composed  of  more  than  one 

person,  all  who  compose  it  must  meet  together,  and 
hear  the  proofe  and  allegations  of  the  parties ;  bat  a 
majority  of  them  may  determine  the  controversy,  unless 
the  concurrence  of  all  be  expressly  required  in  the  sub- 
mission. 

§  34.  A  court  of  conciliation  must  determine  every 
controversy  submitted  to  it  for  determination,  accord- 
ing to  conscience  and  right,  without  regard  to  technir 
cal  rales. 

§  35.  The  parties  may,  in  their  submission  of  a 
claim  or  controversy  for  determination,  limit  the  time^ 
within  which  the  court  must  determine  the  controver- 
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sy.  If  they  do  so,  the  determination  must  be  made 
within  that  time,  or  within  such  further  time  as  the 
parties  may  agree,  to  be  extended  in  the  same  man- 
ner in  which  the  original  submission  was  made,  or  the 
submission  is  at  an  end. 

§  86.  If  no  time  be  limited  in  the  submission,  for  the 
determination  of  the  controversy,  it  may  be  made  at 
any  time. 

§  37.  A  submission  of  a  controversy  for  determina- 
tion can  be  revoked,  only  by  all  the  parties  by  whom  it 
is  made,  and  must  be  so  revoked  in  the  manner  in 
which  it  was  made* 

§  3S.  The  submission  of  a  controversy  for  determina- 
is  also  at  an  end,  by  the  death,  insanity  or  removal 
from  the  county,  city,  town,  district  or  ward,  of  the 
officer  or  person  or  of  one  of  several  persons  by  whom 
the  court  is  held,  unless  the  parties  making  the  sub- 
mission agree,  in  the  same  manner  in  which  it  was 
made,  to  continue  it  before  those  who  remain. 

§  39.  When  a  court  of  conciliation  shall  have  deter- 
mined a  claim  or  controversy  submitted  for  determina- 
tion, it  must  make  and  sign  a  certificate  thereof,  stat- 
ing: 

1.  The  names  of  the  parties ; 

2.  Their  appearance: 

3.  The  submission  of  the  claim,  or  controversy,  an- 
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nexing  the  submission,  if  it  be  ia  whting  as  provided 
in  section  26,  and  the  written  statement  of  the  claim 
or  controversy,  deposited  with  the  court  by  either  of 
the  parties: 

4.  The  determination  thereof,  stating  distinctly  the 
jadgment  to  be  entered  thereon. 

§  40.  The  certificate,  with  the  papers  annexed,  must 
without  delay  be  filed  by  the  court  or  by  its  direction, 
with  the  clerk  of  the  county  where  the  court  was 
held. 

§  41.  Either  party  may  thereupon  apply,  upon  notice 

of  at  least  five  days,  to  the  county  court  of  the  county  in 
which  the  court  of  conciliation  was  held,  or  if  in  the 
city  and  county  of  New-Tork,  to  the  court  of  common 
pleas  of  that  city,  or  to  a  judge  of  those  courts  respec- 
tively, for  an  order  that  judgment  be  entered  in  confor- 
mity to  the  determination  of  the  court  of  conciliation. 

§  43.  Upon  the  hearing  of  the  application,  the  court 
must  order  judgment  to  be  entered  accordingly,  unless 
it  vacate  or  modify  the  determination,  or  refer  the  mat- 
ter back  to  the  court  of  conciliation,  as  provided  in  the 
next  two  sections. 

§  43.  The  court  to  which  the  application  for  jadg- 
ment is  made,  must  vacate  the  determination  of  the 
court  of  conciliation,  if  it  appear, 

1.  That  it  was  procured  by  corruption,  fraud  or  other 
undue  means; 
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2.  That  there  was  evident  partiality  or  corruption  in 
that  court  or  any  member  thereof; 

3.  That  that  court  was  guilty  of  misconduct,  in  refus- 
ing to  postpone  the  hearing  upon  sufficient  cause  shewn, 
or  in  improperly  admitting  or  rejecting  evidence,  when 
the  rights  of  the  party  objecting  have  been  prejudiced 
thereby;  or 

4.  That  there  has  been  any  other  misconduct  or  par- 
tiality on  the  part  of  the  court  of  conciliation,  by  which 
the  rights  of  the  party  objecting  have  been  prejudiced. 

^  44.  The  court  to  which  the  application  for  judg- 
ment is  made,  may  modify  the  determination,  or  refer 
the  matter  back  to  the  court  of  conciliation,  in  either  of 
the  following  cases : 

1.  When  there  is  an  evident  miscalculation,  or  a 
material  mistake  in  the  description  of  a  person,  or  of 
property  referred  to  in  the  determination : 

2.  When  the  court  of  conciliation  has  determined  a 
matter  not  submitted,  and  not  affecting  the  merits  of  the 
determination  upon  the  matters  submitted :  or 

8.  When  the  determination  is  imperfect  in  some 
matter  of  form,  not  affecting  the  merits  of  the  contro- 
versy, and  in  the  case  of  a  verdict,  the  defect  would 
be  amended  or  disregarded. 

§  45.  Upon  the  hearing  of  the  application  for  judg- 
ment, the  court  may,  in  furtherance  of  justice. 
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1.  Receive  additional  or  counter  affidavits : 

2.  Summarily  investigate  the  matters  alleged  in  op- 
position to  the  application,  by  the  examination  of  the 
parties  or  their  witnesses :  or 

3.  Direct  the  trial  of  a  disputed  fact  by  a  jury. 

§  46.  If  the  determination  of  the  court  of  concilia- 
tion be  vacated,  the  court  to  which  application  for 
judgment  was  made,  may  retain  jurisdiction  of  the 
.  matter ;  and  if  it  do  so,  may  direct  the  parties  to  plead 
in  the  same  manner  as  in  an  action,  upon  which  the 
same  proceedings  must  be  had,  as  if  an  action  had  been 
commenced. 

§  47.  If  the  matter  be  referred  back  to  the  court  of 
conciliation,  that  court  must  proceed  as  upon  the  origi- 
nal submission,  and  must  in  like  manner  certify  and 
file  its  determination ;  and  the  same  proceedings  must 
be  had  thereon  as  upon  the  original  determination. 

§  48.  If  the  determination  of  the  court  of  conciliation 
be  confirmed  or  modified,  the  court  to  which  applica- 
tion for  judgment  is  made,  must  direct  judgment  to  be 
entered  accordingly;  and  the  clerk  must  enter  the 
judgment  as  in  other  cases,  including  therein,  the  costs 
which  may  be  allowed  as  provided  in  the  next  two 
sections. 

§  49.  Costs  may  be  allowed  or  not  to  the  prevailing 
party,  upon  the  application  for  judgment,  in  the  discre- 


> 


23 

tion  of  the  court,  or  they  may  be  ordered  to  abide  the 
event 

§  50.  When  allowed,  the  costs  are  as  follows: 

1.  On  giving  judgment  according  to  the  determina* 
tion  of  the  court  of  conciliation,  or  modifying  the  same, 
not  less  than  ten  nor  more  than  fifty  dollars ; 

2.  On  vacating  or  referring  back  the  determination, 
not  less  than  ten,  nor  more  than  twenty-five  dollars. 

§  51.  Immediately  upon  entering  judgment,  the  clerk 
must  annex  together  and  file  the  papers  returned  by 
the  court  of  conciliation  and  a  copy  of  the  judgment, 
which  constitute  the  judgment  roll. 

§52.  A  judgment  entered  as  provided  in  sections  19, 
20,  48  and  51,  has  the  same  effect  and  is  to  be  enforced 
in  the  same  manner  as  a  judgment  rendered  in  an  ac- 
tion in  the  county  court,  or  if  in  the  city  and  county  of 
New-York,  in  the  court  of  common  pleas  of  that  city. 


ni.  The  last  point  of  diiTerence  between  the  undersigned  and  his 
associates  is,  as  to  the  name  by  which  the  writ  of  habeas  corpus  shall 
be  hereafter  known.  It  is  included  among  the  state  writs,  as  they 
are  defined  in  the  code,  and  it  is  provided  in  regard  to  it,  that  it  may 
be  knoiKH  as  the  writ  of  deliverance  from  imprisonment.  Civil 
Code^  p.  546,  Section  1306.  While  the  undersigned  is  not  dis- 
posed to  attach  much  importance,  either  to  the  retention  or  change 
of  name  of  a  particular  proceeding,  he  regards  the  change  in  respect 
to  the  writ  of  habeas  (orfusj  as  not  only  unnecessary  but  inexpedi- 
ent.    It  is  known  by  this  name  in  the  constittt^on,  which  provides 
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that  '^  the  priTilegc  of  the  writ  of  habeas  corpus  shall  not  be  suspend- 
ed) unless  when,  in  cases  of  rebellion  or  invaaon,  the  public  safety 
may  require  its  suspension.  {Canst,  art.  1,  sec.  4.)  By  this  name, 
it  is  known  also,  in  the  constitution  of  the  United  States,  and  it  is  be- 
lieTed,  in  the  constitution  of  every  state  in  the  Union.  The  attempt 
to  change  it,  therefore,  rises  in  importance,  iar  above  any  other 
change,  the  operation  of  which  can  be  felt  in  this  state  alone. 
Known,  as  it  is,  by  this  name,  it  is  used  throughout  the  whole  con- 
federacy, and  although,  by  a  reference  to  our  statutes,  its  identity 
might  possibly  be  ascertained,  and  any  inconvenience  from  the 
change,  thus  obviated,  the  underngned  deems  it  better  to  leave  it  as 

it  IS. 


In  conclusion,  the  undersigned  regrets  the  necessity  under  which 
he  is  placed,  of  disseatiiig  in  any  respect  from  the  views  of  lus  asso- 
ciates* He  has  not  done  so,  in  the  few  instances  embraced  in  this  re- 
port, but  upon  the  most  conscientious  convictions  of  duty.  It  u  some 
consolation  to  him,  however,  to  know  that  these  points  of  difference 
are  not  such,  as  to  conflict  with  the  integrity  of  the  system  which  he 

has  aided  in  preparing,  and  which,  in  its  complete  foim,  he  unites 
with  his  associates  in  confidently  presenting  for  the  approbation  of 
the  legislature.  From  the  moment  when  his  official  labors  com- 
menced, to  the  present,  he  has  anxiously  looked  forward  to  the  time 
when  the  simplification  of  legal  procedure  was  to  be  attained  ;  and 
he  rejoices,  that  at  length  he  is  permitted  to  unite  in  presenting  a  ^s- 
tem  which,  whatever  may  be  its  imperfections,  can  at  least  claim 
that  it  has  simplicity  and  truth  for  its  means,  and  the  attainment  of 
substantial  justice  for  its  end. 

Respectfully  submitted, 

DAVID  GRAHAM. 
Jllbany^  December  31, 1849. 
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